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N"*  I.  November  14.  1792. 

WILLIAM    KEITH, 


AG  A  I  N  S  T 

CHARLES  GRANT,  RICHAJLD  MOLESWORTH,  and  others, 

CoNDiCTio  iNDEBiTi — tahs  place  where  a  party  obtains  a  preference  % 
in  a  ranking  to  wbicb  be  is  not  entitled,  altbougb  be  bas  got  no  more 
4ban  payment  of  bis  debt. 

Jus  suPERVENiENS  AUCTORi  ACCRESCIT  succEssoRi. — In  heritable 
rights  requiring  feiftn^  a  fupervening  right  arifing  to  the  heir  of  the 
author  does  not  accrefce  to  the  fuccejfor. 

SIR  Alexander  Grant  of  Dalvey,  purchafed  the  barony  of 
Clava,  and  certain  lands  near  the  borough  of  Nairn,  from 
Tames  Rofe.  Sir  Alexander  took  infeftment  in  the  lands  of  Clava, 
but  his  right  to  the  Nairn  lands  remained  perfonal  at  his  death. 

In  1771,  he  granted  an  heritable  bond  for  L.  10,000  over  his 
\Fbole  purchafe,  to  Archibald  Grant  of  Pitteiicrieff,  by  whom  it 
was  difponed  in  truft  to  Colquhoun  Grant,  writer  to  the  Signet. 

Sir  Alexander  having  died  much  in  debt,  his  brother  Sir  Ludo- 
vick  entered  heir  to  him  cum  beneficio  inventarii;  and  in  1783,  he 
difponed  the  whole  of  the  faid  eftate  to  Mr  Keith,  accountant,  in  ^ 
trufl  for  his  brother's  creditors. 

The  truftee,  in  1786,  fold  the  barony  of  Clava  to  Charles  Gor- 
doD,  at  the  price  of  L.  6800. 
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•In  1787,  he  fold  the  Nairn  lands  for  L.  5000,  to  David  David- 
fon,  who,  with  the  approbation  of  Mr  Keith,  and  in  confequencc 
of  minutes  of  the  creditors,  paid  the  price  to  Golquhoun  Grant,  in 
part  of  the  abov^  heritable  ^ond. 

Mr  Gordon,  in  1788!,  again  fold  for  L.  5400  the  barony  of  Cla- 
Ta,  except  the  lands  of  Fleenefs,  to  Mr  Davidfon,  by  whom  L.  5000 
of  the  price  were  paid  to  Golquhoun  Grant,  to  further  account  of 
the  fame  bond,  and  interefl  due  upon  it.  This  payment  was  alfo 
authorifed  by  Mr  Keith. 

Soon  after  thefe  tranfadions,  Mr  Keith  having  for  the  firfl  time 
difcovered,  that  Sir  Alexander  Grant  had  never  been  infeft  in  the 
Nairn  lands,  and  that  therefore  the  infeftment  on  the  heritable 
bond,  as  quoad  them  flowing  a  non  babente^  could  only  afled  the 
barony  'of  Clava,  brought  an  adion,  concluding,  that  Meflrs 
Davidfon  and  Gordon  fhould  be  decerned  to  pay  to  him  the  price 
ftipulated  for  their  refpecftive  purchafes,  or  if  the  Court  fhould  be 
of  opinion,  that  the  payments  made  to  Golquhoun  Grant  were  fuf- 
ficiently  authorifed,  that  his  reprefentatives  fhould  be  compelled 
to  repeat  all  they  had  received,  or  at  leafl  the  price  of  the  Nairn 
lafids. 

MefTrs  Gordon  and  Davidfon  had  by  this  time  brought  an  ac- 
tion againfl  Mr  Keith,  and  all  concerned,  the  objecft  of  which  was, 
to  have  it  declared,  that  the  payments  made  to  Mr  Grant  fhould 
pro  tanto  difcharge  them  of  the  price  of  their  purchafes,  and  that 
Mr  Keith,  on  receiving  the  balance,  fhould  be  ordained  to  grant 
them  proper  titles. 

In  thefe  adions,  which  were  conjoined,  appearance  was  made 
for  Charles  Grant,  the  general  difponee  of  Golquhoun  Grant,  and 
by  Richard  Molefworth,  as  ading  for  the  reprefentatives  of  Grant 
of  PittencriefF,  who 

JP leaded:  ifiy  The  payment  of  the  price  of  Clava  is  liable  to  no 
objedion.  And  with  refped  to  the  price  of  the  Nairn  lands,  how- 
ever defedive  as  to  them  the  infeftment  on  the  heritable  bond  may 
be,  yet  the  payment  having  been  authorifed  by  Mr  Keith,  it  cannot 
now  be  recalled.  Sir  Alexander  Grant's  heirs  are  at  leafl  perfonally 
bound  for  the  whole  L.  10,000,  and  interefl  j  and  as  Golquhoun 
Grant  only  received  L.  10,000  in  all,  neither  his  heirs  nor  the 
heirs  of  Archibald  Grant  can  be  fubjeded  to  any  claim  of  repeti- 
tion. The  condiBio  indebiti  does  not  lie  where  a  perfon  only  gets 
payment  of  what  is  truly  owing  to  him;  Stair,  b.  i.  tit. 7.  §9.; 
Forbes,  12th  June  171 3,  Creditors  of  Muirhead  againfl*Hamilton. 

But,  2dly,  Even  allowing  that  Archibald  Grant's  feifin  in  the 
Nairn  lands  may  have  been  originally  invalid,  the  defed  was  re- 
moved by  the  infeftment  in  thefe  lands  obtained  by  Sir  Ludovick, 
the  heir  of  Sir  Alexander,  whereby  in  the  eye  of  law  he  became 
eadem  perfona  cum  defunSlo.  For  the  maxim  jus  fuperveniens  audori 
accrefcitfuccejfori  applies  not  only  where  the  auSor  himfelf  acquires 
^  the  fup6rvening  right,  but  alfo  where  it  is  acquired  by  a  perfon 
liable  in  abfolute  warrandice  of  the  deed;  Dirleton^s  Doubts,  voce 
Jus  fuperveniens  and  Stewart's  Anfwers ;  Bank.  b.  3^  tit.  2.  §  16.  and 
17.;  Stair,  b.  3.  tit.  2.  §  2i;  Erik*  b.  2.  tit.  7.  §4, ;  15th  February 
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i665>  Boyd  againft  Teoants,  ift  December  1676^  Lindfay  againft 
Grieribn. 

Anfwered  for  Mr  Keith :  ifij  The  brocard  Repetitio  nulla  ejl  ah  tB 
qui  fuum  recepit  is  mUunderftood*  It  relates  merely  to  the  cafe  of 
a  perfon  voluntarily  interpofing  to  pay  the  debt  of  another,  where, 
although  he  ihould  have  done  fo  from  miftaken  motives,  the  civil 
law  gives  him  no  claim  of  repetition,  if  the  money  was  du^  by  the 
true  debtor.  But  where  a  perfon  pays  the  debt  of  another,  upon 
the  erroneous  Tuppofition  tnat  he  lies  under  an  obligation  to  that 
purpofe,  the  competency  of  the  CQudiSlio  indebiti  was  never  difpu* 
ted^  Voet^  L  i2.  tit.  6.  $9.;  Fac.  Coll.  5th  Auguft  1778,  Carrick  a- 
gainft  Carfe. 

2^,  As  Sir  Alexander  Grant  never,  was  infeft  in  the  Nairn 
lands,  there  was  no  feudal  right  in  him  which  could  accrefceyS^r- 
cejfori.  It  is  therefore  impoilible  his  heir  can  be  confidered  as 
eadem  perfona  witli  him  as  to  that  property,  £0  as  to  make  tl^  right 
now  in  him  accrefce  to  the  heritable  bond.  Sir  Ludovick  in  faft 
does  not  reprefent  Sir  Alexander  in  thefe  latfls.  He  is  fucceilbr 
in  them,  not  to  his  brother,  but  to  James  Rofe.  He  is  a  lingular, 
not  an  univerfal  fucceilbr.  Sir  Alexander,  as  to  the  real  ri^t  of 
thefe  lands,  wasL  in  effed  a  ftranger,  and  continued  till  his  death 
a  mere  creditor  to  Rofe  for  the  property. 

Althou|^it  may  be  true  negatively ,  that  where  a  perfon   is  not 
bound  in  aftkfolute  warrandice  y«x  fuperveniens  non  accrefcit^  it  will 
not  hold  pofitively,  that  in  all  cafes  where  the  perfon  is  bound  in 
abfblute  warrandice,  thejW  fuperveniens  does  accrefce.     Two  forts 
of  rights  may  here  be  diftinguifhed.     Perfonal  rights,  which  pafs 
by  a  mere  diipofitive  acSt,  and  real  rights  conflituted  by  infeftment. 
With  refped  to  the  firft,  where  the  jus  fupervenit  to  any  perfon 
bound  in  warrandice,  it  may  accrefce,  becaufe  the  will  of  the  party 
is  all  that  is  requifite  in  order  to  convey.     But  this  cannot  hold 
in  landed  property,  where  certain  folemnities  are  neceflary  to  ac- 
compliih  die  transfer,  fuch  as  feifin  given  by  the  author  to  the 
iiiCQeflbr.    Where  indeed  a  perfon  who  is  not  in  titulo  at  the  time 
gives  infeftment  to  another,  and  is  himfelf  thereafter  veiled  in  the 
feudal  right,  the  jus  fuperveniens  does  accrefce.     All  the  neceflary 
{blemnities  here  concur,  although  there  has  been  a  little  irregula- 
rity in  point  of  time.     But  when  the  infeftment  flows  from  a  per- 
i^  who  at  no  future  period  acquires  the  feudal  right,  there  is  an 
efl*ential  defed  in  point  of  foleranity,  which  never  can  be  fupplied. 
All  the  authorities  quoted  on  the  other  fide  apply  to  the  accretion 
of  heritable  rights,  where  feifin  is  not  neceflary,  fuch  as  the  ca- 
fualties  of  non-entry  and  liferent  efcheat. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench :  Th^jus  fuperveniens  cannot  accrefce  in 
the  prefent  cafe.  If  an  author  after  giving  infeftment  is  himfelf 
vefted  in  the  feudal  right,  his  title  becomes  complete  both  in  form 
and  in  fiibftance,  and  .this  new  acquifition  of  right  is  communi- 
cated CO  all  his  former  deeds.  But  a  feifin  obtained  n  non  habente 
2  is 
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is  ahogether  inept,  and  cannot  be  cured  by  any  fupervening  right 
in  his  heir.  In  perfonal  rights,  the  law  holds  an  obligation  to 
convey,  and  a  conveyance  to  be  the  fame ;  and  therefore  every 
perlbn  liable  in  abfolute  warrandice  is  bound  to  grant  the  con- 
veyance. But  in  heritage,  although  an  heir,  whofe  anceftor  con- 
veyed, having  only  a  perfonal  right,  is  liable  in  warrandfce,  and 
is  obliged  to  give  an  infeftment,  ftill  that  infeftment  cannot  pro- 
ceed dn  the  precept  granted  by  the  anceftor,  who  never  acquired 
any  right  which  entitled  him  to  grant  that  warrant.  The  circum- 
ilance  of  Sir  Ludovick  having  entered  heir  cum  beneficto,  does  not 
in  the  leaft  affecSk  tbe  cafe. 

The  rule.  Nulla  repetition  &c.  a|)pHes  only  where  the  debt  was 
Axxi^jure  naturali.  Here  the  obligation  on  the  truftee  to  pay  to 
Col€|uhoun  Grant  the  price  of  the  Nairn  lands,  was  altogether 
civitisj  and  contrary  to  his  duty  to  the  other  creditors.  Mr  Keith 
had  no  title  qua  truftee  to  apply  the  funds  in  a^y  other  manner 
than  as  the  law  dire£ls« 


4i 
U 
U 
€t 


The  interlocutor  of  thfc  Court  was  as  follows  :  "  Find,  That 
Archibald  Grant  of  PittencriefF's  heritable  fecurity  was  only 
effeflrual  as  to  the  barony  of  Clava,  but  not  as  to  the  Nairn 
lands  and  fifliings ;  and  therefore,  that  his  reprefentatives,  in 
fo  far  as  they  have  received  payment  of  more  thajn  the  pur- 
chafe-money  of  fiiid  barony,  muft  repeat  the  fame  to  the  trn- 
^*  ftee  for  the  creditors  of  the  common  debtor ;  aflbilzie  Meflrs 
**  Davidfon  and  Gordon  from  the  adion  at  the  inftanc6  of  the' 
truftee,  in  fo  far  as  payments  were  made  to  Mr  Colquhoun  Grant 
of  the  prices  of  their  refpedive  purchafes  ;  and  upon  payment 
of  the  balance  thereof;  find,  That  Mr  Keith  is  bound  to  grant 
^*  a  difpofition  of  the  lands  of  Clava  to  Mr  Davidfon,  and  a  dif- 
^^  pofition  to  Mr  Gordon  of  the  lands  of  Fleenefs,  in  terms  of 
^^  the  articles  and  conditions  of  lale." 

A  reclaiming  petition  for  Molefworth,  and  another  for  William 
Keith,  were  refiifed,  without  anfwers,  on  the  4th  December  1792. 

Lord  Reporter,  Hailes.  For  Mr  Keith,  Maamochiej  Af.  Rofs. 

For  Charles  Grant,  R.  Craigie.  For  Meflxs  Davidfon  and  Gk>rdon,  RoUanJL,  H  alii. 

For  Molefworth,  Archibald  Campbell  junior.  Clerk^  Sinclair. 

1  R.D. 
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N*  IL  November  15.  179a. 

JANET  and  JOHANNA  SEMPILLS, 


I 


AGAINST 

HUGH   Lord    S  E  M  P  I  L  L- 

liEG ACT.— Implied  Condition. — A  legacy  pi^Me  at  the  majority 
of  tbe  legatee  lapfes  by  bis  deatb  before  that  period. — This  found  to 
bold  even  wbere  tbe  executors  of  tbe  tejlator  were  empowered  to  pay 
it  Jomer^  if  tbeyfhould  think  fit. 

HUgh  Dunlop  conveyed  to  Hugh  now  Lord  Semptll,  his  heirs 
and  fubftitutes,  the  lands  of  Bilhoptoun  and  others,  by  a  fettle- 
ment,  burdening  him  and  the  lands  conveyed  with  payment  of  L.  1000 
to  George  Sempill  his  fecond^  and  L.  500  to  Patrick  his  third 
brother,  &fr. ;  "  and  thefe  at  and  againft  the  next  legal  term  after 
^  their  attaining  to  their  refpedive  ages  of  21  years  complete,'* 

George  and  Patrick  furvived  the  teftator,  but  died  in  minority. 

Janet  jand  Johanna  Serapills,  two  of  their  neareft  of  kin,  brought 
an  adion  againft  Lord  Sempill,  concluding  fbr  payment  of  two 
fourths  of  the  (urns  above  mentioned,  and 

Pleaded :  That  legacies  veft  a  morte  tejlatoris^  is  a  general  pre- 
fumption  of  law,  which  there  is  nothing  in  the  prefent  cafe  to 
overturn.     The  legacies  are  not  made  payable,  if  the  legatees  ar- 
rive at  the  age  of  21,  nor  are  there  any  other  words  employed 
which  (hew  the  teftator's  intention  that  they  fhould  be  condition- 
al.    They  are  (imply  and  unconditionally  conftituted  as  burdens 
on  the  heir  ;  and  the  reference  to  the  age  of  the  legatees  which 
is  annexed  to  the  tertn  of  payment,  and  in  a  pofterior  claufe  of 
the  fentence,  can  only  have  the  efFed  moranda  folutionis.     The  te- 
ftator  thus  feparated  the  conjiitution  of  the  obligation,  from  the  time 
at  which  the  heir  fhould  be  obliged  to  perform  it ;  two  circum- 
ftances  quite  independent  of  each  other,  and  which  he  may  have 
had  good  reafons  for  diftinguifliing, /.  2x3,  Deverb.ftgn.    Had  he, 
without  making  this  diftinftion,  merely  faid,  "  I  leave  to  George 
"  and  Patrick  Sempills  at  and  againft  the  next  term  after  their 
"  arriving  at  the  age  of  21  years,  to  the  former  a  thoufand,  to  the 
"  latter  five  hundred  pounds,"   he  would  then  have  fliewn  it  to 
be  his  intention  that  the  legacies  fhould  veft  and  be  exigible  at  tbe 
fame  time. 

The  maxim  of  the  Roman  law,  Dies  incertus  pro  conditione  babetur^ 
applies  only  when  it  is  uncertain,  if  the  day  will  ever  arrive,  e.  g. 
the  marriage  of  the  legatee.  But  there  is  no  fuch  uncertainty  in 
the  prefent  cafe.  If  the  day  on  which  the  legatees  would  in  fad 
have  reached  the  age  of  majority  had  been  Ipecified  as  the  term 
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The  Court  "  tflbilzied  the  defender.** 

;-  A  reclaiming  petitioti  was  foUowedi   vith  anfwers  ;    but  the 
iMtAs  **  adhered*/' 


Lord  Repocter,  Mouioibht  •  .  A&i  Bum  ffffaeuky^  Jobm  Burmti* 

Ale.  Wight.  Glodk«  Uomi. 


D.  D. 


N*  IIL  Novtfnbcr  15.  1792* 

WALTER    SMITON, 

^       ft 

s 

•  -     I 

AGAINST 

I  «  . 

PATRICK    M  I  L  L  A  k,  and  others. 

r 
,■■»•.  ■.  ' 

■  ■ 

CAtyTioNER.— SoUdum  et  pro.  rata.— y^  Cautioner  in  a  bond  of  Cor^ 
foboration  found  only  entitled  to  d  proportional  relief  from  the  Can- 
'  ^  tioners  in  the  original  bmid*        ' 


I      * 


■ 

RcHiBALD  Millar  .haying  obtained  a  credit  with  the  Bri- 
^  ^^  tifh  Linen  CJompany  for  L.  600,  a  bond  was  granted  by  him, 
Patrick  Millar,  John  Walktet^,  -and  other  two  obligahts,  whereby 
they  became  bound,  jointly  and  feverally,  to  repay  to  the  Bank 
whatever  ftrms  ihould  be  dra'wn  out  by  Archibald  Millar  on  that 
credit. 

•  Jdhn  Walker  died.  And  the  Bank  having  defired  another  cau- 
tioner in  his  place,  a  bond  of  corroboration  was  granted  by  the 
principal  debtor  and  Walter  Smiton. 

Archibald  Millar  died  bankrupt,  and  nearly  L.  700  in  debt  to 
the  Bank  on  this  credit. 

Walter  Smiton  upon  this  piirfiied  the  cautioners  in  the  original 
bond  for  a  total  relief :  None  of  them  appeared  but  Patrick  Mil- 
lar,  who,  on  the  other  hand,  contended,  that  Smiton  mull  bear  an 
equal  ihare  of  the  1q(s  with  them,  and 

■ 

Pleaded:  Mr  Smiton  joined  in  the  bond  of  corroboration,  folely 
in  order  to  obtain  a  further  indulgence  to  his  friend  the  common 
debtor. 

Where  a-  peribn  who  has  granted  an  obligation  with  cautioners, 
renews  the  fame  with  different  cautioners,  without  referring  to  the 

former 

:  ■   ■     I        ■■  ■  •  ■ 

■  /       ■     •  • 

I 

•  The  {beood  judgment  6f  (he  Coutt  iifoeL  this  kft  poiat  wts  proaoiioced  m  the  29^1 
iBnaary  X793 »  it  is  ftatcd  here  for  the  lake  of  coonedioa*  3 
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former  oUigation/the  cautioners  in  the  laft  have  no  claim  of  re- 
lief, either  total  or  partial,  againft  thofe  in  the  firft  :  and  it  appears 
difficult  to  find  a  good  feafon  why  the  debtor  and  his  new  co- 
obligant  merely  by  calling  the  laft  a  bond  of  corroboration ,  ihould 
have  it  in  their  power- to  fubjed  the  cautioners  in  the  original  bond 
to  (b  important  an  obligation  as  that  of  relief,  efpecially  as  the 
reference  to  the  firft  bond  is  commonly  the  ad  of  the  creditor, 
w^hofc  objed  is  not  to  regulate  the  relief  among  the  parties,  but 
to  preclude  any  prefiimption  that  he  has  pafled  from  the  original 
bond.  It  feems  therefore  to  be  going  far  enough  to  allow  the  cau- 
tioners in  the  laft  bond  u  proportional  relief,  and  to  this  the 
granters  of  the  original  bond  may  be  held  to  have  confented,  as 
they  derive  an  advantage  by  having  the  burden  divided  among  a 
greater  number. 

In  pradUce,  the  Court  have  fometimes  made  a  diftindion  between 
the  cafe  where  the  new  cautioner  grants  the  bond  of  cprrpbora- 
tion  by  himfelf,  and  that  where  .hfe  is  joined  in  it  by  the  principal 
debtor.  In  the  former  cafe,  he  is  held  to  be  cautioner  for  the  ori- 
ginal obligants,  having  right  to  be  totally  relieved ;  in  the  latter, 
as  an  additional  cautioner  along  with  the  reft,  and  only  entitled 
to  a  proportional  relief;  Fountainhall,  December  18.  1701,  Loch 
againft  LordNairne;  Harcarfe,  No.  243.;  Kames,  December  15. 
1722,  Murray.  But  in  the  cafe,  Stair,  February  23.  1671,  Ar- 
nold againft  Gordon,  a  partial  relief  only  was  found  due  to  a 
cautioner,  even  where  he  was  joined  by  none  of  the  former  ob- 
ligants. 

Anfwered :  The  original  obligants  were  all  jointly  bound  in  the 
firft  bond  for  thp  whole  debt,  and  Mr  Smiton  did  not  enter  Into 
the  fecond  with  any  view  to  lellen  the  extent  of  their  obligation 
but  merely  to  grant  an  additional  fecurity  to  the  Banking  Com- 
pany. He  therefore  did  in  fad  become  cautioner  for  all  of  them, 
and  of  confequence  they  are  \\^\^  fmguli  infolidum  to  him  in  total 
relief.  If  the  new  bond  had  been  figned  by  Mr  Smiton  only,  or 
if^  inftead  of  granting  it,  he  had  paid  the  balance  due  to  the  Bank 
and  taken  an  aftignment,  he  would  have  been  entitled  to  a  total 
relief;  and  there  feems  to  be  no  reafon  why  he  ftiould  in  the  prefent 
cafe  be  in  a  worfe  fituation  j  Erfkine,  b.  3.  tit.  3.  §  69.  Decem- 
ber i.  1703,  Clarkfon  againft  Edgar;  Dalrymple,  February  14. 
1705,  Brock  againft  Lord  Bargeny ;  Falconer,  July  10.  1745, 
Merry  againft  Pollock. 

Objerved  on  the  Bench  1  It  may  be  laid  down  as  ^a  general  rule, 
that  when  there  are  different  cautioners  for  the  fame  debt,  they 
all  ftand  upon  an  equal  footing  as  co-cautioners,  and  are  entitled  to 
a  proportional  relief  from  one  another,  whether  they  are  bound  in 
one  bond  or  in  feparate  bonds,  unlefs  from  circumftances  it  ftiall 
appear  either,,  upon  the  one  hand,  that  the.  original  bond  :was 
meant  to  be  at  an  end,  and  the  new  obligants  alone  bound,  or,  on 
the  other  hand,  that  the  new  cautioners  interpofed  at  the  de- 
fire  of  the  former  obligants  and  to  fave  them  from  diftrefs,  upon 
the  faith  of  a  total  relier  firom  them. 

C  The 
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Tlie  Lord  Ordinary  had  found  Smiton  entitled  to  a  total  relief. 

The  Court  altered  the  interlocutor,  and  found,  "  That  Millar 
*'  was  only  liable  to  relieve  vSmiton  of  a  proportional  part  of  the 
debt  due  to  the  Britifh  Linen  Company  along  with  the  other 
obligants  in  the  original  bond  of  credit,** 


A   reclaiming  petition  was  refufed,   without  anfwers,  4th  De- 
cember  1792. 

Lord  Ordinary,  Henderland.  For  Smiton,  Solicitor-General  Blair ^  Wight. 

For  Millar,  Rollandy  et  alii.  Clerk,  Mitchelfon^ 

R.D. 


N®  IV.  '   November  16.  1792. 

COLIN    BROWN, 


AGAINST 

The  MAGISTRATES  of  Lanark. 

Prisoner. — AEl  of  federunt^  iitb  February  16 ji. — When  a  prifoner 
on  a  warrant  meditatione  fugae,  ef capes  through  the  infufficiency  of 
the  prifon^  or  negligence  of  the  jailor^  the  Magiftrates  of  the  burgh  are 
not  liable  for  the  debt,  but  they  are  conjidered  as  cautioners  judicio  fifti ; 
and  if  the  prifoner  is  recommitted  before  they  are  required  to  prefent 
him  in  Court,  no  claim  lies  againjl  them. 

JOhn  Marshall,  who  had  been  incarcerated  in  the  jail  of  La- 
nark, on  fufpicion  of  horfe-ftealing,  was  arretted  in  prifon, 
(13th  Augufl  1 7  91),  on  a  warrant  meditatione  fuga,  at  the  inftance 
of  his  creditor  Colin  Brown. 

On  the  following  night,  Marfhall  efcaped,  owing,  it  was  alleged, 
to  the  infufficiency  of  the  prifon,  or  negligence  of  the  jailor. 

A  few  days  afterwards,  Brown  conftituted  his  debt  by  a  decree 
in  abfence  before  the  Sheriff.  In  February  following,  Marfhall 
was  Again  impriibned ;  and  at  the  next  circuit-court  he  was  fen* 
tenced  to  be  tranlported  beyond  feas,  fof  the  crime,  on  accouilt 
of  which  he  had  been  originally  incarcerated. 

Brown  purfiied  the  Magiflrates  of  Lanark  for  payment  of  his 
debt,  founding  chiefly  on  the  aft  of  federunt,  February  11.  167 1. 

The  Lord  Ordinary  fuflained  the  adlion,  and  ordered  a  conde- 
fcenlf  iictr  of  facls  j  againft  which  interlocutor  the  Magiftrates  re- 

'  cJoiv:  t'ci,  and 

I  Pleaded: 
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Pleaded;  I  mo,  The  refpbnfibility  of  Magi  ft  rates  for  the  efcapc 
of  a  prifoner,  a  circumftance  from  which  they  reap  no  advantage, 
and  from  which  perhaps  the  creditor  fuflers  no  lofs,  is  evidently 
of  a  penal  nature,  and  founded  folely  on  the  aft  of  federunt,  which 
muft  therefore  receive  a  ftrid  interpretation.  Now,  the  ad  fpeaks 
only  of  the  debts  of  rebels^  i.  e.  of  perfons  imprifoned  on  horning 
and  caption,  and  therefore  does  not  apply  to  this  cafe, 

2rfo,  When  a  debtor  is  imprifoned  on  ultimate  diligence,'  the  ob- 
jed  of  the  creditor  is  to  compel  payment  by  the  rigour  of  confine- 
ment, whereof  any  interruption,  by  the  debtor's  efcape,  though  he 
be  afterwards  recommitted,  is  in  that  cafe  a  damage,  and  a  ground 
of  claim  againft  the  Magift rates  ;  but  the  fole  objedl  of  imprifon- 
ment  on  a  warrant  meditatione  fuga,  is  to  obtain  fecurity  for  the 
prifoner's  continuance  within  the  kingdom.  And  as  Marfliall  has 
fince  been  recommitted,  and  is  now  forthcoming,  that  object  is 
attained,  and  no  damage  can  be  qualified  j  24th  January  1786,  Gor- 
don againft  Mellis. 

At  all  events,  the  Magiftrates  can  only  be  liable  as  if  they  were 
cautioners  for  Marfhall's  appearance.  As  fuch,  they  ftiould  have 
been  required  to  produce  him  in  the  courfe  of  the  purfuer's  ac- 
tion ;  but  no  fuch  requifition  was  made. 

3//(?,  Even  if  Marfliall  had  remained  in  prifon,  fo  as  to  entitle  the 
purfuer  to  arreft  him  on  the  SherifPs  decree,  for  the  purpofe-  of 
compelling  payment,  his  perfon  would  ftill  have  been  liable  to  be 
withdrawn,  on  the  fentence  fince  pronounced. 

Anfwered:  imo,  The  claim  againft  a  Magiftrate,  for  the  efc ape  of 
a  debtor,  lies  at  common  law,  on  the  ground  of  fault  or  negled  in 
the  adminiftration  of  his  office.  The  adt  of  federunt  was  merely 
declaratory  of  the  common  law,  and  thus  far  in  aid  of  it,  that  it 
fixed  upon  the  want  of  locked  doors,  or  of  fufficient  faftenings,  as 
fads  from  which  negligence  muft  be  prefumed.  It  is  therefore  to 
be  liberally  conftrued. 

2^0,  Whatever  be  the  objed  of  imprifonment,  the  Magiftrate  is 
equally  bound  to  keep  the  prifoner  fafe,  and  muft  be  equally  liable 
for  any  culpable  failure  of  attention  in  that  refped. 

The  recommitment  of  Marfliall  does  not  alter  the  cafe.  As  the 
debt  was  conftituted  only  a  few  days  after  the  debtor's  efcape, 
had  it  not  been  for  that  event,  he  would  immediately  have  been 
arreft ed  in  prifon ;  fo  that  the  creditor  loft  the  opportunity  of 
compelling  payment  /^f/^/(?r/?  careens^  during  the  time  he  was  at  li- 
berty.  .In  the  cafe  of  Gordon,  the  debtor  had  been  recommitted 
before  the  adlion  of  conftitution  was  commenced. 

Befides,  a  cautioner,  judicio  Jljli^  may  be  required  to  fift  the 
debtor  in  court  at  any  period  of  the  procefs  j  and  particularly  at 
the  final  pronouncing  of  decree,  the  creditor  may  infift  for  caution 
to  produce  his  perfon  during  fuch  a  time  as  fliall  be  requifite  for 
carrying  the  decree  into  eflfed:  by  a  caption;  Mafterton  againft 
Hutton,  and  cafe  of  Jean  Duncan  petitioner,  in  1790  *. 

The  fituation  of  the  defenders  is  diflferent  from  that  of  ordi- 
nary cautioners,  7W/VW  Jtjlij  only  in  fo  far  as  there  cjuid  be  lio 

*  Neither  of  thefe  cafes  are  colle£ied. 
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need  of  a  requifition  to  them  to  prefcnt  a  perfon  in  court,  whom 
the  purfuer  was  entitled  to  believe  to  be  already  fafe  in  prifon. 

^tioy  The  cafe  of  the  defenders  is  no  way  more  favourable,  from 
the  circumftance  of  the  firft  imprifonment  having  been  for  a  cri- 
minal caufe,  than  if  it  had  been  at  the  inflance  of  other  creditors* 
The  purfuer  was  entitled  to  detain  him  at  his  inftance,  till  public 
juftice  interfered. 

Obferved  on  the  Bench :  The  diftindtion  between  imprifonment 
on  ultimate  diligence,  in  order  to  enforce  payment,  and  on  a  war- 
rant meditationefuga^  is  well  founded.  The  ad  of  federunt,  which 
is  merely  declaratory  of  common  law,  applies  only  to  the  former. 
When  a  prifoner  on  a  warrant  meditatione  fugcSj  efcapes  through  the 
fault  of  the  Magiftrates,  they  become  cautioners  judiciojj/li  j  and 
like  other  fuch  cautioners,  they  muft  be  required  to  prefent  the 
perfon  of  the  debtor  in  court.  The  defenders  might  ftill  raife  a 
fufpenfion  of  the  decree  in  abfence,  which  would  be  turned  into  a 
libel.  The  purfuer  would  then  be  in  petitorio^  and  as  the  perfon  of 
the  debtor  has  fince  been  recovered,  no  claim  could  lie  againft 
the  defenders. 

One  Judge  thought  that  the  aft  of  federunt  might  apply  to  this 
cafe,  becaufe  the  efcape  had  prevented  the  purfuer  from  arrefting 
his-  debtor  on  the  Sheriff's  decree. 

The  Court  aflbilzied  the  defenders. 

Lord  Ordinary,  Monhoddo.        AS.  John  Millar  junior.         Alt.  Robert  Hamibon. 
Clerky  Colquboun.  ^ 


» 

N^  V.  November  20.  1792. 

DOUGLAS,  HERON  and  COMPANY, 


AGAINST 


WILLIAM    RibDICK. 


Septennial  Prescription,  1695,  c.  5. — A  perfon  exprefsly  bound 
as  cautioner y  has  the  benefit  of  this  Jiatute ^  though  the  bondfhould  not 
contain  a  claufe  of  relief  and  though  there  fbould  be  no  feparate  bond 
of  relief  intimated  to  the  creditor  at  receiving  the  bond. 

WILLIAM  KiRKPATRiCK  was  princi{)al  obligant,  and  Robert 
Riddick  and  David  Currie  were  his  cautioners,  in  jt'^bond 
granted  to  Douglas,  Heron  and  Ciompany,  ia  1773* 

3  Riddick's 
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Riddick*s  rcprefentative,  being  fued  for  payment  in  1789, 

f  leaded  the  feptenn^ai'prefcription  introduced  by  1695,  r.  5. 

Anfwered :  This  ftatute  makes  a  violent  encroachment  on  the 
common  law,  and  muft  therefore  be  ftridly  interpreted.  It  de- 
clares, That  "  whoever  is  bound  for  another,  either  as  exprefs 
''  cautioner,  or  as  principal  or  co-principal,  ihall  be  underftood  to 
**  be  a  cautioner,  to  have  the  benefit  of  the  &61 :  Providing  that 
<*  he  have  either  claufe  of  relief  in  the  bond,  or  a  bond  of  relief  a- 
<*  part,  intimate  perfonally  to  the  creditor  at  his  receiving  of  the 
**  bond/'  As  there  is  neither  claufe  nor  bond  of  relief  in  the  pre- 
feot  cafe,  the  flatute  is  inapplicable. 

Upon  this  point  the  Bench  were  a  good  deal  divided  in  opinion. 
Some  of  the  Judges  thought  the  exiflence  of  a  claufe  or  bond  of 
relief  abfblutely  neceflary  to  entitle  the  cautioner  tp  the  benefit  of 
the  aft. 

A  majority  of  the  Court  however  influenced,  fome  folely  by  the 
decifion,  iith  December  1729,  Rofs  againfl  Craigie;  others  by 
confidering  that  the  fole  obje^  of  this  claufe  of  the  flatute,  was  to 
inform  the  creditor  of  the  fituation  of  the  obligants,  concurred  in 
finding,  "  That  as  by  the  bond  in  queflion,  the  petitioner's  ^(de- 
"  fender's)  father  wa^  bound  exprefsly  as  cautioner,  there  was 
"  no  neceffity  for  a  claufe  of  relief  in  the  bond,  or  a  feparate  boird 
"  of  relief,  intimated  to  the  creditor,  in  order  to  entitle  the  cau** 
"  tioner  to  the  benefit  of  the  flatute  1695  *.*' 

Lord  Ordinary,  Hreghom.  Aft.  Solicitor-Genermty  Geo.  Fergujfon. 

Alt«  Dean  of  faculty  ^  M.  Ro/Sf  Cariet.  Clerk,  MenzUs, 

D.D. 


D 


N^VI. 


^  Several  otber  pomts  on  this  ftatute,  ^hich  occurred  between  the  fam^  parties,  were* 
decided  at  the  (ame  time  \  but  the  judgment  of  the  Court  as  to  them  having  been  brought 
under  review,  they  have  been  coUe&d  as  of  the  date  of  the  ad  interlocutor.  Pi'de  ift 
Ibrch  1793. 
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IN*  "VI.  November  2B.  1792. 

TRUSTEES  of  Sir  FRANCIS  ELIOTT, 


AG  AIN  ST 


Sir    WILLIAM    ELIOTT, 


ITerm  legal  and  conventional. — In  grafi farms ^  when  the  iand" 
lordfurvives  Wbitfunday^  bis  executor  draws  a  half  of  the  rent  pay^ 
able  at  Martinmas  and  Wbitfunday  thereafter. 

THE  late  Sir  Francis  Eliott  of  Stobs  di(poned  his  whole  per- 
fonal  eflate  to  certain  trufiees^  whom  he  alfo  named  his 
^executors. 

He  died  on  the  20th  June  1791,  and  was  (ucceeded  by  Sir  Wil- 
liam Eliotty  his  (on  and  heir  of  entail,  in  the  eflate  of  Stobs,  which 
confifls  of  grafs  farms.  The  tenants  of  that  eftate  enter  into  pot 
feflion  at  Whitfunday,  and  are  taken  bound  by  their  tacks  to  pay 
a  half  year's  rent  at  the  Martinmas  after  their  entry,  "for  the 
^'  half  year  immediately  preceding,*'  and  another  half  year's  rent 
at  the  following  Whitfunday,  "  for  the  half  year  preceding  that 
**  term." 

The  truftees  claimed  the  half  year's  rents  of  the  different  farms, 
payable  at  Martinmas  1791,  as  part  of  the  executry  ;  and 

•Pleaded :  In  order  to  regulate  the  diflribution  of  the  rents  in  the 
liands  of  tenants,  between  the  heir  and  executor  of  the  landlord,  the 
fiar  and  executor  of  the  liferenter,  pradice  has  eflablifhed  Whitfun- 
day and  Martinmas  as  two  legal  terms,  from  which,  whatever  may 
be  the  conventional  terms  of  payment,  the  rents  payable  for  the 
crop  of  the  year  current,  at  the  death  of  the  predeceflbr,  fhall  be 
held  to  have  been  in  ejus  bonis ^  and  to  tranfmit  to  his  executors.     If 
he  fiirvives  Whitfunday,  his  executors  get  a  half;  if  Martinmas, 
the  whole  of  the  rent  payable  for  that  t:rop.     Erfkine,  book  2. 
tit.  9«  §  64.    This  rule,  found  to  be  a  very  convenient  one,  was 
probably  introduced  from  its  having  been  the  old  cuflom  in  this 
^country,  for  tenants  to  pay  their  rent,  the  one  half  at  the  Whit- 
•funday  before,  the  other  at  the  Martinmas  after  the  corn-crop  was 
reaped.    Jt  took  place  at  firfl,  perhaps  only  in  the  cafe  of  corn 
'farms  4  it  is  now  equally  applicable  to  grafs  ones.     In  the  follow* 
ing  cafes,  February  1727,  Sir  William  Johnflon  againfl  Marquis  of 
Annandale;    Did.  vol.  ii.  p.  453.  4th  June  1741,  Pxingle  againft 
Prinrie,  Kilkerran,  p.  565.;  and  3d  July  1760,  Kerr  of  Hofelaw  a- 
:gainft  TurnbuU  *,  where  the  terms  of  entrj,  and  conventional  terms 

lOf 

•  Not  cdleaed. 
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of  payment,  were  the  fame  as  in  the  prefent  cafe,  the  Court  found 
that  the  heritor,  by  (urviving  Martinmas,  tranfmitted  to  his  exe- 
cutors the  rent  payable  by  convention  at  the  Whitfunday  follow- 
ing j  and  although  in  the  cafe  nth  June  1745,  Campbell  againft 
Campbell,  Kilkerran,  p.  566.  the  Court  allowed  a  proof  before 
anfwer,  to  a  certain  efied,  the  point  now  in  difpute  was  taken  for 
granted. 

Anfwered :  The  portion  of  rent  which  goes  to  the  executor  is 
the  fame  that  was  adually  due  to  the  deceafed  himfelf ;  what  was 
not  due  to  him,  goes  to  his  hein 

Each  term's  rent  is  payable  for  the  correfponding  period  of  ac- 
tual pofleflion,  though,  in  confequence  of  pofitive  agreement,  it 
may  not  then  be  exigible*     In  corn  farms,,  as  the  tenant  enters  to 
the  arable  lands  at  Martinmas,  fo  at  the  following  Whitfunday  he 
owes  a  half  year's  rent,  for  his  half  year's  pofiefGon ;  and  this  the 
heritor,  if  he  (urvives  that  term^  will  tranfmit  to  his  executors. 
By  the  fame  rule,  if  the  tenant  only  enters  to  a  grafs  farm  at  Whit- 
funday, no  rent  can  be  due  till  the  following  Martinmas  ;  and  the 
heritor  dying  before  that  period,  can  tranfmit  no  part  of  it  to  his 
executors. 

In  grafs  farms,  the  legal  and  conventional  terms  of  payment  are 
generally  the  fame. .  The  tenant  enters  into  pofleflion  at  Whitfun- 
day, and  pays  one  half  of  the  rent  at  Martinmas,  the  firft,  the  o^ 
ther  at  Whitfunday,  the  fecond  legal  term  after  his  entry.  Hence, 
as  Sir  Francis  died  before  Martinmas,  when  the  firft  half  became 
due,  as  well  as  exigible,  he  cannot  tranfmit  it  to  his  executors. 

The  point  has  not  yet  been  fettled  by  decifions.  The  cafe  of 
Kerr,  which  is  the  laft,  was  taken  out  of  Court  by  compromife  be- 
fi>re  a  final  judgment :  and  in  that  of  Campbell,  no  decifion  of  the 
point  of  law  was  given,  but  only  a  proof  before  anfwer  allowed. 
The  notion  too  which  appears  to  have  weighed  in  the  decifion  of 
the  two  older  cafes,  viz.  that  in  grafs  farms,  the  whole  rentis  payable 
for  the  pofleflion  during  the  furamer  months,  would  feem  to  be 
equally  inconfiftent  with  the  fad,  and  with  the  iettled  rule  of 
law,  which  has  divided  the  rents  into  moieties,  and  appointed  a 
legal  term  for  the  payment  of  each;  Didl.  voL  ii.  p.  453*;  Karnes 
Eluc.  p.  65.  etjcqq. 

The  defender's  general  dodrine  is  alfo  confirmed  by  the  terms 
of  the  tacks  in  this  cafe,  which  declare  that  each  half  year's  rent 
is  payable  "  for  the  half  year  preceding  that  term." 

Obferved  on  the  Bench :  In  whatever  manner  the  tack  may  be 
^xprefled,  it  is  plain,  that  in  a  grafs  farm  the  entry  being  at  Whit- 
funday, the  grafs  crop  or  that  year  is  the  tenant's  firft  crop  s  and 
although  he  pays  no  rent  till  Ma^rtinmas  and  Whitfunday  there- 
after, yet  this  rent  when  payable  is  for  the  preceding  crop  and 
year,  not  for  the  fubfequent.  Anticipating  the  term  of  payment 
may  hav^  an  efifed  upon  the  fucceflion,  but  poftponing  it  can  have 
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The  Lord  Ordinary  had  fuftained  the  defences,  ^'  both  on  the 
"  general  point,  and  on  the  fpecial  terms  of  the  tacks  of  the  graft 
*^  farms  in  queftion/* 

The  Court  altered  that  interlocutor,  and  found  that  the  half 
yearns  rent  payable  at  Martinmas  1791,  belonged  to  the  truilees* 

Lord  Ordinary,  Dregbom.  Aft.  Lord  Advocate^  Wight.  Alt.  TTait. 

Clerk,  Ho^f* 


4i 

4€ 


N*  VII.  December  4.  1792. 

JANE    DOLLAR    and    her  HUSBAND, 

AGAINST 

JOHN     DOLLAR. 


Provision  to  Heirs  and  Children.—^  dejlination  of  lands  in  a 
marriage-contraSl^  '*  to  beirs  or  cbildren,  one  or  more^^  bow  to  be  in- 
terpreted ? 

THE  father  of  John  Dollar,  in  his  fon's  contrad  of  marriage, 
difponed  certain  lands  "  to  him  and  his  wife  in  liferent,  and 
to  the  heirs  or  cbildren^  one  ot  more,  lawfully  to  be  procreate 
of  the  marriage,  in  fee,  {as  Jhall  be  difpofed  of  by  the  father  to 
them)."  The  proCuratory  of  refignation  was  fimply  in  favour 
of  the  "  heirs"  of  the  marriage.  And  the  conqueil  was  by  ano- 
ther claufe  given  '•  to  the  child  or  children.'*  The  lands  difponed 
were  held  burgage  of  the  burgh  of  barony  of  Kirkintilloch,  and 
confifted  of  about  60  acres.  The  parties  differed  about  their  value, 
but  they  appear  to  have  been  worth  from  L.  70  to  L.  100  Sterling 
yearly.  They  had  been  in  the  fame  family  for  above  200  years^ 
and  the  privilege  of  being  a  burgefs  of  Kirkintilloch  was  annexed 
to  them. 

Of  this  marriage  there  were  feven  children ;  John  Dollar  jW^r, 
Jane,  and  five  other  daughters. 

In  1776,  John  Dollar,  their  father,  executed  a  difpofition  of  the 
whole  mbjci^s  contained  in  the  contract  in  favour  of  his  fpn,  and 
in  .1787,  he  died,  leaving  perfonal  debts  nearly  equal  to  his  move- 
able property. 

After  the  father's  death,  Tane  and  her  hufband  brought  the  pre- 
fent  adion  againft  her  brother,  concluding  to  have  it  declared, 
that  in  virtue  of  the  deflination  **  to  heirs  or  children,"  in  her  fa- 
ther's contrad  of  marriage,  fhe  was  entitled  to  an  equal  fliare, 
along  with  her  brother  and  fillers,  of  the  fubjeds  thereby  dif. 
poned^  and 

3  Pleaded : 
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f  leaded :  If  it  had  been  intended  by  the  devife  in  the  marriage^ 
oontradti  that  the  heir  at  law  fhould  fucceed,  the  addition  of  the 
vords  "  or  children^'  was  altogether  fuperfluous.  The  natural 
meaning  of  the  cxpreiEon,  and  indeed  the  clear  intention  of  the 
parties  in  uiing  it,  muft  have  been,  that  the  whole  children  might 
fucceed  as  heirs  of  provifion.  The  fubfequent  part  of  the  claufe 
giving  the  father  a  power  of  divifion,  a«  it  did  not  entitle  him  to 
exclude  entirely  any  of  his  children,  is  alfp  favourable  to  the 
furfuer^s  argument,  by  fhewing  that  her  grandfather  had  no  pre- 
diledion  for  the  eldeft  fon,  who  might  thereby  have  been  cut  off 
with  a  very  fmall  fhare* 

From  the  nature  of  the  property  likewife,  confifting  of  a  num* 
W  of  detached  pieces  of  ground,  the  reprefentation  of  a  family 
could  tlot  enter  into  the  views  of  the  contrading  parties.  Accord- 
ingly, in  deftihatioAs  fimilat*  to  the  prefent,  where  the  fubjed  was 
either  money  heritably  feciired,  or  land-property  of  a  trifling  va- 
lue, the  Court  have  bfeen  in  ufe  to  decide  in  favour  of  the  whole 
children,  efpecially  in  cafe^  where  the  lands  held  burgage*  In- 
deed, in  the  late  cafe  of  Faitfervice  againft  White,  quoted  by  the 
other  party,  it  was  admitted  by  the  heir  at  law,  that;  fubjeds  held 
by  this  tenure^  when  deftined  to  heirs  and  bairns,  would  in  every 
cafe  go  to  the  whole  children  equally;  See  Dldtionary,  vol.  ii. 
}).275.  13th  June  1760,  Creditors  of  Scott  againft  Scotts  j  ift  De- 
cember 1769^  Wilfons  againft  Wilfon** 

Anfwered:  The  fubjedl  contained  in  the  contf  ad^,  although  hold- 
ing of  the  burgji  of  KirkintuUoch,  is  a  confiderable  property,  both 
in  point  of  extent  and  value.     It  has  been  handed  down  from  fa- 
ther to  fon  for  many  generations,  and  is  in  every  refpedt  different 
from  common  urban  tenements,  which  are  in  general  fo  fmall  as  to 
make  it  neceflary  for  their  proprietor  to  engage  in  fome  handicraft 
for  his  fubfiftence.     Accordingly,  in  judging  of  the  meaning  of  de- 
flinations  like  the  prefent,  where  the  fubjed  in  difpute  fell  to  be 
Conlidered  as  a  proper  landed  eftate,  the  Court  proceeding  on  the 
aalhority  of  our  law  writers,  the  probable  intention  of  parties, 
and  the  legal  prefumption  in  favour  of  primogeniture,  have  always 
preferred  the  eldeft  fon;  Dirleton  and  Stewart,  voce  Heirs  of  Pro- 
viiion;  M!^*Bowal,  b.  3.  tit.  5.  §  48.   13th  February  1768,  Kempt 
againft  Ruirel*5  Fac;  Coll.  N*  69.  17th  June  1789,  Fairfervice  a- 
gainft  White. 

As  to  the  fiibfequent  words  in  the  difpofitive  claufe,  "  as  ftiall 
"  be  difpofed  of  by  the  fother  to  them,"  their  fole  purpofe  feems 
to  have  been  to  put  it  in  the  father's  power  to  difappoint  the  fuc- 
ceftion  of  the  heir  at  law,  if  he  ftiould  be  fo  inclined.  It  appears, 
however,  that  fo  far  from  wifhing  to  exercife  this  power,  he  cor- 
roborated the  deftination  laid  down  in  the  contrad,  by  granting 
a  difpoiition  in  favour  of  his  eldeft  fon. 

The  Lord  Ordinary  pronounced  the  following  judgment :  *  Finds 
^  the  deftination  in  the  contract  in  queftion  calls  all  the  children 
*  of  the  marriage  **  as  heirs  of  provifion/*  and  that  they  were 
f  thereby  entitled  each  to  an  equal  fliare>  if  the  father  did  not 
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^  imake  a  divifion :  Finds,  That  the  fubfequent  part  of  the  claufe, 
^^  as  Ihall  be  difpofed  of  by  the  father  to  them,"  gave  him  no 

*  greater  pewer  than  is  implied  in  fuch  cafes ;  and  that  though 

*  both  powers  enabled  him  to  make  an  unequal  divifion,  yet  nei- 

*  ther  enabled  him  to  give  the  whole  to  one,  or  totally  to  exclude 
^  any  of  the  children/  ♦ 

• 

On  advifing  a  reclaiming  petition,  with  anfwers,  the  Court  (27th 
June  1792)  altered  this  interlocutor,  and  "  fuflained  the  defence 
"  with  regard  to  the  lands  contained  in  the  contra<9:  of  marriage 
*'  libelled  on,  and  ailbilzied  the  defender." 

The  purfuers  reclaimed ;  but  on  advifing  the  petition,  with  an- 
fwers, the  Lords  adhered  to  their  former  judgment. 

Lord  Ordinary,  Dregbom.  A6L  Fl^cben,  Alt.  Dean  of  Faculty^  Wight. 

Clerk,  Men%ies. 

R.D. 


N^VIII.  December  ig.iyg2. 

AMELIA     LEIGH, 


AGAINST 

JAMES      ROSE. 

Foreigner.— ^«  attorney  defending  in  an  aBion  for  a  per/on  abroad^ 
is  not  liable  perfonally  for  the  expences  awarded  againjl  his  conjli" 
tuent. 

AMELIA  Leigh  having  prevailed  in  an  adion  of  declarator  of 
marriage,  before  the  Commiflary-court,  againft  Robert  Sin- 
clair, was  found  entitled  to  expences.  As  Mr  Sinclair  was  out  of 
the  kingdom,  fhe  infifted  that  Mr  Rofe,  who  had  defended  in  the 
adion,  in  virtue  of  a  power  of  attorney  from  him,  fhould  be  found 
perfonally  liable  for  them ;  and  fo  the  CommifTaries  found, 
Mr  Rofe  having  brought  an  advocation  of  this  judgment, 

Fleaded:  Although  the  fador  for  a  foreigner,  purfuing  in  this 
country,  has  been  found  perfonally  liable  in  expences,  Kiikerran, 
voce  Foreigner^  it  is  not  equitable  that  this  rule  fhould  be  applied 
to  the  attorney  of  a  foreign  defender.  A  foreigner  not  being,  a- 
menable  to  the  courts  of  this  country,  it  is  reafonable,  if  he  pur- 
fue  in  a  groundlefs  adion,  that  he  fhould  find  a  perfon  on  the  fpot 
who  fhall  be  anfwerable  for  the  cofls.     But  before  an  adion  is 
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commenced  agalnft  a  defender,  either  his  perfon  or  his  effects  ought 
to  be  found  in  this  country,  in  order  to  conftitute  an  efleftual  ju- 
rifdidion  over  him.  And  in  confequence  of  its  being  eftablifhed 
in  this  manner,  if  the  purfuer  is  found  entitled  to  cofls,  it  necefla- 
rily  follows,  that  either  the  defender's  perfon  or  his  property  mull 
be  liable  to  diligence  at  his  inftance,  in  order  to  render  his  claim 
for  thera  efFeduaL  There  is  not  therefore  the  fame  occafion  for 
fubjeding  his  attorney  perfonally ;  and  without  an  abfolute  necef- 
fity,  the  law  will  never  deviate  fo  far  from  ordinary  principles,  as 
to  make  a  factor  liable  for  his  conftituent's  debt.  Befides,  it  is 
voluntary  in  a  purfuer,  but  neceflary  for  a  defender,  to  come  into 
Court.  It  would  therefore  be  inconfiftent  to  force  his  attendance 
under  a  penal  certification,  and  at  the  fame  time  infift  on  his  find- 
ing caution  for  the  expences  incurred  by  the  purfuer,  which  might 
in  many  cafes  preclude  his  appearance. 

Anfwered :  The  Heps  which  an  attorney  for  a  foreigner,  whe- 
ther purfuer  or  defender,  takes  in  a  procefs,  are  confidered  as  the 
attorney's  own  proper  ads  and  deeds,  and  therefore  he  mull  be 
perfonally  liable  for  their  confequences. 

The  Lord  Ordinary  remitted  to  the  CommifTaries,  "  with  this 
"  inftrudion,  to  afToilzie  James  Rofe  from  expences.*' 

On  advifing  a  reclaiming  petition,  with  anfwers,  the  Court  ad- 
hered to  the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  yuftice-Clerk,  Ad.  D.  Smyth.  Alt.  M.  Rofi. 

Ckrk,  Home. 

R.  D. 


N*  IX.  December  22.  1792. 

JAMES    BEGBIE, 

AGAINST 

Sir  CHARLES    ERSKINE. 

Heir  apparent. — An  beir  apparent  who  declines  entering^  is  bound  to 
take  a  day  to  renounce^  altbougb  be  pould  be  decerned  executor  qua 
neareji  in  kin  to  bis  anceftor. 

J  Ames  Begbie  obtained  a  decree  before  the  Admiralty  Court, 
for  payment  of  the  balance  of  an  account  againft  the  late  Sir 
Charles  Erfkine,  who  brought  the  judgment  under  review  by  fu- 
fpeniion. 

I  Sir 
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Sir  Charles  died,  and  the  adtion  ^as  transferred  againft  Sir  Wil- 
liam his  eldeft  fon,  who  having  alfo  died,  it  was  transferred  a- 
;gainfl  Sir  Charles  Erfkine,  the  prefent  defender,  who  then  became 
heir  apparent  to  the  late  Sir  Charles  his  fathen 

In  this  adion,  he  contended,  that  although  he  did  not  ptopofe 
to  reprefent  his  father  and  brother  pajftve^  he  was  not  bound  to 
produce  a  renunciation  as  heir  to  them,  becaufe  he  was  in  curfu 
of  confirming  himfelf  executor  to  both,  in  which  character  alone 
he  would  be  able  to  difcufs  the  charger's  claim  with  fafety  :  That 
as  no  iriventory  of  his  father's  fucceflion  had  been  made  intra  an- 
num  deliberandi^  he  could  tidt  no^  enter  heir  to  him  cum  beneficio  ; 
a  hardfhip  which  had  been  dccaflbned  by  no  fault  of  his,  as  his 
brother  Sir  William  had  furvived  his  father  faiore  than  a  year : 
That  if  in  his  charader  bf  executor  he  Ihould  eftablilhi  that  the 
charger's  claim  was  ill  founded,  his  right  to  infill  either  for  a  de^ 
tree  againft  him,  or  for  his  renouncing,  wbuld  bfe  at  an  end ;  where- 
as, if  he  were  obliged  l«  hoc  Jlatu  to  give  in  a  renunciation,  it 
would  be  in  the  charger's  power,  after  getting  a  decree  cognitionis 
caufa^  to  attach  by  adjudication  atiy  heritage  bfeloogmg  to  the  late 
Sir  Charles,  although  it  fiiould  afterwards  appear  that  his  claim 
againft  him  was  ill  founded. 

The  Lord  Ordinary  found,  "  That  the  cirfcumftance  of  the  de* 
'*  fender  being  decerned  executor  qua  neareft  in  kin  to  his  decea- 
"  fed  father  and  brother,  does  not  afi[brd  any  gtound  for  exempt- 
^  ing  him  from  being  fubjeift  to  the  ordinary  courie  of  law  ;'*  and 
therefore  "  he  afilgned  a  day  for  him  to  give  in  a  renunciation." 

A  reclaiming  petition  for  Sir  Charles  was  reftifed  without  an- 
IWers. 

Itord  Ordinary,  Dregbom.        For  the  Pedtumer,  Dtan  tfFaeultj,  D.  Douglas, 
Ckrk,  Homt, 

R.D. 
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N*  X.  January  15.  1793. 

JOHN   FIN  LAY,   and   others, 


AGAINST 


JOHN   NEWBIGGING,   and   others. 


Burgh  Royal. — ^  corporation  of  trade/men  cannot  employ  its  funds ^ 
or  ajftfs  its  members^  for  defraying  the  expence  of  fupporting  general 
plans  of  reform. 

THE  weavers  of  Lanark  were  formed  into  a  corporation,  or  at 
leaft  had  their  privileges  confirmed  by  a  feal  of  caufe  from 
the  Magiftrates  of  that  burgh,  in  1660.  The  pbjecSl  of  the  inftitu- 
tion  is  declared  to  be,  That  '*  the  faid  craft  might  flourifh  and  grow 
"  to  fome  perfedHon,  and  that  the  people  of  the  town  and  country 
"  be  not  damnified  by  unlawful  work,  but  for  advancement  of  the 
"  corporations  of  the  faid  burgh,  and  weel  of  the  faid  craft,  and 
"  help  of  any  of  their  diftrefled  brethren ;"  and  they  are  allowed 
to  exa<Sl  fines  "from  perfons  entering  into  the  corporation. 

In  confequence  of  feveral  refolution?  of  the  majority,  about  L.  7 
Sterling  had  been  taken  from  their  funds  for  the  purpofe  of  (up* 
porting  an  application  to  Parliament  for  a  reform  in  the  gpvernr 
ment  of  the  royal  burghs  ;  and  an  afleflment  of  i  s.  per  annum  had 
been  laid  on  each  member,  in  order  to  replace  that  fum, 

John  Finlay  and  others  having  refufed  to  continue  their  annual 
payment,  the  corporation  refolved,  that  *^  they  flibiild  be  fet  afide 
**  from  the  trade,*'  and  not  called  to  any  meeting  while  they  con- 
tinned  in  arrear. 

Finlay  and  the  other ;  excluded  members  brought  a  procefs  pf 
declarator,  in  which  John  Newbigging  the  deacon,  and  the  other 
members  of  the  corporatiop,  were  called  as  defenders.  The  ipar 
terial  points  at  ifliie  came  to  be,  ly/.  The  powers  of  the  majority 
in  the  difpofal  of  their  funds  :  2^,  Their  right  of  impofing.  at 
feflments  on  the  members. 

The  leading  arguments  on  both  fides,  as  to  the  firfl  point,  were 
fimilar  to  thofe  employed  in,  and  reference  was  made  to.  jhe.  cjafe 
of  Montgomery  and  Macaulland,  dated  in  number  i2th.   *       ^  '^ 

On  the  fecond  point  the  purfuers 

•     .    <     t 

Pleaded:  Corporations  were  formed  for  the  pi;pte£tiQn  pf  trade^ 
and  the  refolutions  of  the  majority  are  only  binding  on  the  reft, 
when  they  are  neceflarily  conneded  with  the  primary  objedl/  pf 
the  inftitution,  or  with  the  internal  government  of  the  fociety  ; 

F  .  Erfkine, 
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Erikinc,  b*  !•  tit,  7.  §  64. ;  Perez,  in  cod.  lib.  11.  tit.  18.  §  18.  ; 
Jlat.  1424,  c.  39. ;  Bacon's  Abn  v.  Corporation;  Peere  Williams 
Reports,  vol.  ii.  p,  209. ;  Viner,  v.  By-law,  p.  319. ;  Bruce,  17th 
June  1 71 5,  Magift rates  of  Aberdeen  againft  Speediman.  The 
refolution  to  fupport  the  burgh  reform  falls  not  under  either 
< defer ipt ion ;  and  ^he  afleflbient  in  queftion  noc  being  autho- 
•ri fed  by  the  feal  of  ^aufe,  muft  be  cpnfidered  as  a  tax  impofed 
without  ^egal  authority ;  14th  June  1762,  Burgefles  of  King- 
horn  againft  the  Magi  ft  rates ;  15th  June  1781,  Tod  againft  the 
Magiftrates  «of  St  Andrew's* 

Anfwered:  If  the  corporation  are  entitled  to  employ  a  part  of 
*their  funds  in  procuring  a  reform  in  the  burghs,  there  can  be 
little  doubt  of  their  right  to  impofe  a  fmall  aflefiiiient  on  the 
members  for  the  fame  purpofe.  Indeed,  this  laft  mode  is  more 
unexceptionable  than  the  other,  as  there  is  lefs  rifk  of  its  be- 
ing abufed*  Accordingly,  there  is  fcarcely  a  corporation  in  the 
kingdom  which  has  not  aflefled  its  members  for  various  purpofes, 
and  in  no  cafe  has  this  power  been  called  in  queftion. 

At  any  rate,  as  the  purfuers  concurred  in  impoftng  the  afleft^ 
ment,  they  are  barred  perfonali  exceptione  from  making  the  prefent 
obje(9;ion. 


if 


if 


^  The  Lord  Ordinary  found,  "  That  the  corporation  may  volun- 
tarily aflefs  themfelves  in  fuch  fums  of  money  as  their  circum- 

^'  ftances  can  admit  of,  for  any  ufeflil  and  lawfiil  pijrpofe,  fuch  as 
an  application  to  the  Legiflature  for  a  redrefs  of  grievances,  as  in 
the  prefent  cafe  \  :^vA  in  refped  of  the  accefllon  of  the  faidjohn 
Finlay  and  the  other  purfuers,  in  laying  on  the  fmall  afteftment 

"  now  complained  of,  that  they  are  bound  to  pay  their  feveral  pro- 

"  portions  of  the  fame/'  ISc. 

Upon  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferoed  dti  the  Bench:  The  funds  of  the  corporation  were 
meant  for  defraying  the  neceflary  expences  attending  the  ma-, 
ilagemeqt  of  their  affairs  as  a  corporation,  and  the  maintenance 
of  their. poor*  Thefe  fimds,  therefore,  cannot  be  employed  in 
fupporting  fptculative  plans  of  reform ;  nor  can  a  majority  bind 
a  minority  in  fuch  cafes.  If  the  majority  fliould  next  year  be 
of  the  o'ppofite  opinion,  could  the  corporation-funds  be  employed 
in  maintaining  both  fides  of  the  queftion  ?  A  corporation  has  no 
power  of  impofing  new  afleflments  of  any  kind  on  its  members 
for  the  moft  falutary  purpofe,  utilefs  authorifed  by  ftatute^  fee 
i5th  November  1754,  Town  of  Lauder  againft  Brown ;  29th  June 
1786,  Ferguflbn  againft  Magiftrates  of  Glafgow;  24th  February 
1790,  Riddel  againft  Magiftrates  of  Dumfermline *•  But  the  pur- 
fuers may  be  bound  by  their  acceffion. 

The  Lords  found.  That  the  refpondents  (Newbigging,  Wr.)  had 
no  right  to  apply  the  funds  of  the  corporation,  or  to  allcfs  one 

another 

•  Notcollfided. 
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another  for  the  purpofes  mentioned  in  the  interlocutor,  but  re- 
mitted to  the  Lord  Ordinary  to  enquire  how  far  any  individual 
members  had  bound  themfelves  by  voluntary  agreement. 

Lord  Ordinarjr,  Ankervilk.  For  Fmlayt  &c.  Robert  Hamiltam^  Alt.  />.  Caihcart. 

Clerk,  Mitchelfon. 

D.  D. 
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JOHN    WILSON,  and  others, 

AGAINST 

JAMES    S  C  O  T  T,  and  others  *. 

The  fame  Point. 

THE  fame  queflion  which  occurred  in  the  preceding  cafe  was 
decided  in  another,  in  which  John  Wilfon  and  other  mem* 
bers  of  the  Corporation  of  Hammermen  in  Glafgow  were  purfuers, 
and  the  late  deacon  and  mailers  were  defenders. 

The  dues  paid  by  perfons  entering  into  that  corporation,  are  by 
a  charter  granted  by  the  Magiftrates  of  Glafgow  in  1570,  direded 
to  be  paid  ^'  unto  the  box  of  the  craft,  to  be  bellowed  upon  the 
^^  common  charges  of  the  (aid  craft,  and  fupporting  the  poor  de- 
"  cayed  brethren  thereof.*' 

The  defenders,  when  in  ofEce,  had  concurred  with  a  majority  of 
the  corporation  in  voting  and  paying  from  the  funds  L.  20  Ster* 
ling,  in  order  to  fupport  an  application  to  Parliament  for  a  reform 
in  the  government  of  the  royal  burghs. 

The  purfiiers  complained  to  the  Magiftrates  of  Glafgow,  who 
fi>ilnd,  that  employing  the  funds  in  this  manner  was  perverting 
them  from  their  proper  ufe,  and  was  illegal ,  and  that  the  defenders 
were  liable^  conjundly  and  feverally  to  refund  the  money  advan* 
ced,  referring  to  them  recourfe  againft  each  other,  and  the  other 
members  of  the  corporation  who  had  voted  for  the  meafure. 

A  bill  of  advociEition,  complaining  of  this  judgment,  was  pafled ; 
bat  the  caufe  having  been  reported  by  Lord  Dreghorn  on  infor- 
mations, the  Lords  ^'  repelled  the  reafons  of  advocation,  remitted 
'*  the  caufe  JimpUciter  to  the  Magiftrates^  and  found  the  raifers  of 
^'  the  advocation  liable  in  expences.'* 

A  reclaiming  petition  was  refined,  without  anfwers,  on  the 
5th  February  17  93. 

LotcI  Reporter,  Dngboru.         Aft.  SoUciior-Gmiral^  Ar.  CampML 
Ak.  HiOH  rfFacuky,  Wight,  Hutkih  Clexk,  Sindaw. 

D.  D. 
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24  DECISIONS    OF    THE  N*XII 


N'  XII.  January  16.  1793 

JOHN    MAC  A  U  S  L  A  N  D,  and  others. 


AGAINST 

JAMES  MONTGOMERY,  and  others,  and  the  MAGISTRATES 
of  Glafgow. 

Jurisdiction. — Burgh  Koyal.— Court  of  Sejfion  may  controul  cor^ 
^orations  in  the  management  of  their  funds. — Nature  of  fuch  funds. 

Clause. — Meaning  of  the  exprejfton  "  good  and  pious  ufes.'* 

THE  Trades-houfe  of  Glafgow  is  compofed  of  delegates  from 
the  fourteen  incorporated  trades  of  that  city.  At  a  meet- 
ing of  that  body,-  it  was  refolved  to  contribute  a  (iim  not  exceed- 
ing L.  500,  and  in  proportion  to  their  funds  with  thofe  of  other 
corporations,  in  order  to  oppofe  a  bill  which  the  Magiflrates 
meant  to  bring  into  Parliament,  for  maintaining  the  police,  and 
extending  the  royalty  of  the  city.  And  at  a  fubfequent  meeting, 
they  authorifed  their  coUedor  to  advance,  in  the  mean  time  L.  100, 
if  neceflary,  for  that  purpofe*  Againft  this  refolutiori,  a  proteft  was 
immediately  taken  by  James  Montgomery,,  and  others,  and  a  peti- 
tion and  complaint  prefented  to  the  Magiflrates  of  Glaigow,  who 
pronounced  an  inte^did  prohibiting  payment  of  the  money. 

In  the  mean  time,  the  bill  was  brought  mto  Parliament ;  counfel 
were  heard  againft  it ;  and,  on  the  motion  of  the  member  for  the 
city  of  Glafgow,  it  was  delayed  for  three  months. 

John  Macaufland,  then'  deacon-convener,  and  others,  complained 
of  the  judgment  of  the  Magiftrates  by  bill  of  advocation,  and  at 
the  fame  time  brought  an  aSion  of  declarator,  in  order  to  afcertain 
the  powers  of  a  majority  of  the  Trades-houfe  in  the  management 
of  its  funds,  in  which  the  Magiftrates  were  cited  as  defenders. 

The  two  adions  came  into  Court  at  the  fame,  time,  when  Mont- 
gomery, "i^c. 

.  Pleaded :  imo,  Beiide  the  public  revenue  of  a  burgh  which  is 
mtrufted  to  the  management  of  its  Magiftrates  and  Town-council, 
there  are  in  moft  burghs  common  funds  belonging  to  particular 
clafles  of  men,  who  aflbciated  by  feals  of  caufe,  or  otherwife,  for 
the  purpofes  of  trade,  and  enjoying  fuch  exclufive  privileges,  as 
were  at  an  early  period  thought  neceflary  for  its  protedion,  have 
been  allowed  to  exad  dues  of  admilTion,  and  to  acquire  property 
by  donation ;  thefe  funds  are  chiefly  applicable  to  the  maintenance 
of  their  own  poor, 

3  The 
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The  incorporated  trades  of  Glafgow,  befides  a  fund  belonging 
to  each,  have  a  common  ftock,  under  the  management  of  the 
Trades-houie. 

The  merchants  (in  which  clafi  are  included  not  only  forfiigu 
traders,  but  all  who  keep  a  ihop)  have  a  fimilar  fund  under  the 
management  of  a  fimilar  body,  called  the  Merchants-houfe. 

Certain  difputes  having  arifen  between  the  artificers  and  mer- 
chants about  the  extent  of  their  privileges,  all  parties  concerned 
concurred  in  referring  the  points  at  ifliie  to  the  Miniflers  and 
Magiflrates  of  Glafgow,  by  whom  a  decree-arbitral  was  pronoun- 
ced on  the  6th  February  1605,  defining  the  rights  and  privileges  of 
the  Trades  and  Merchants-houfe*  This  decreet-arbitralt  known 
by  the  name  of  the  Letter  of  Guildry,  was  confirmed  by  Pair- 
Uament  in  1672  • 

By  this  letter  *,  the  power  of  the  Magiflrates  to  review  the  rc- 
Iblutions  of  the  Trades-houfe,  is  exprefsly  acknowledged. 

Moft  probably  at  that  time,  as  at  prefent,  the  poor  of  the  crafts 
were  maintained  partly  in  their  hofpital,  and  partly  as  out-pen- 
fioners.  The  entry-money  was  intended  for  their  joint  behoof;  the 
portion  appropriated  to  the  former  was  called  Hofpital^  that  to  the 
hitter  Gtri/^r^-money.  But  the  management  of  the  whole  is,  by  the 
letter  of  guildry,.vefled  in  the  deacon-convener,  and  other  dea« 
cons,  to  be  applied  ^^  to  their  hofpital  and  decayed  brethren,  or  to 
any  other  good  and  pious  ufe,  which  may  tend  to  the  advance- 
ment of  the  commonwell  of  the^burgh,'*  without  4iAinguiihiqg 
between  one  part  of  it  and  another.  They  have  therefore  the  fame 
powers  over  the  whole,  and  if  they  can  employ  a  part,  they  may 
employ  the  whole  in  oppofing  or  prcnnoting  a  bill  in  Parliaments 

But  the  purpofes  intended  were  exclufively  charitable.  The 
money  is  to  be  applied,  xmo^  To  the  hofpital;  2//^,  To  the  main- 
tenance of  decayed  brethren ;  3/w,  To  any  other  ^0^  and  pious  ufe. 
The  third  nfe  is  defcribed  as  being  of  a  fimilar  nature  with  the 
two  former.  The  terms  good  and  pious  mufl  be  taken  in  conjunc- 
tion with  each  other,  and  indeed  in  the  laqguage  of  that  day  w^re 

iynonymous. 

Accordingly^ 

^  The  cliiritt  rf  the  IcttCT'irf  gtxiWry  re^^ 

Sc£b  2o.  ThAt  every  man  oiit  of.  town,  whether  mf^schaat-or  i^raftfmao,  bdbg  not  as 
;et  neither  b«rge&  nor  finMman  within  this  burgb^'whQ  ihall  eoter  hereafter,  &f. ihsfll 
paj  fxx  his  gniUry  after  he  is  made  borgels,  thirty  pckinds  Scots,  and  to  the  hofpica!  of 
his  calling  thirteen  fliillings  and  four  pennies,  eitcept  he  marry  a  (^Idbrother's  danghter, 
vriio  then  (ball 'only  pay  twenty  (hilling,  aad  ^orcy  ihilliag  to  the  to^pitftl  of  his  calling. 

%\.  WhateVe^  petIbn"wiio  is  not  prefently  burgeb  and  freemrin  of  this  burgh,  and. en* 
lers  herea&er  btUrgefr  gratis,  fhall   pay  for  his  giuUry  forty  pounds  .money,  with'  iotCf 

frilling  to  the  hofpital  of  his  calling. 

» 

11.  And  aU  thatb  gotten  and  received  from  ahy  ctaftiman  and  their  afliilants,  who 
(ball  enter  gmUbrethren,  ihall  be  applied  to  tbeijf  hofpitsd.  and  decayed  brethren  oC  the 
craftlmen,  or  to  any  other  good  an3 ptous  uji^  which  may  tend  to-tfhe  advancement  df  tlfs 
commonwell  of  the  burgh,  and  that  1>y  the  deacon-eonvenef,  with  advice  of  the  re^  of 
the  deacons.  '  ,'  i        i     • 

4).  The  deacon-tonrrener  Aall  be  obliged  toff^rpdnas^hts  hook,  conttaining  tfatp  whole 
aOs  and  fiatotes;  which  he  ihall  happen  t»  fet.  down'  ljpf(M|p  the  Pcoyoil,  BaiHps  aud.Co^;^- 
tilt  to  beieen  and  confidered  by  them  yearly,  when  requited,  and  fliiitl  crave  their  ru- 
and  allowance  thereto,  if  otherwife,lto  be  found  of  no  effefl. 
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• 

Accordingly,  the  whole  money  received  by  the  Trades-houfe 
is  thrown  into  one  common  fund,  which  (with  a  very  few  ex- 
ceptionsy  which  are  recent,  and  have  not  been  challenged),  has 
been  uniformly  employed  for  the  u(e  of  the  poor,  and  when  the 
ftock  was  to  be  laid  out  either  by  way  of  loan,  or  in  the  purchafe 
of  property,  the*  bonds  and  rights  have  always  been  taken  for 
their  behoof. 

The  pradice  of  the  Merchant-houfe  in  the  management  of  their 
funds,  has  been  precifely  (imilar. 

2do,  Even  iuppofing  the  Trades-houfe  might  apply  their  funds 
to  any  purpofe  beneficial  to  the  incorporated  trades,  their  op* 
pofition  to  the  police-bilt  is  not  of  that  defcription. 

•  Anfwered :  imo,  In  this,  as  well  as  in  every  other  civilized  couq* 
try,  corporations  have  been  eftabliihed,  fome  of  them,  with  a  view 
to  civil,  others  merely  to  eleemofynary  purpofes.  Corporations  of 
artificers,  come  dearly  under  the  former  denomination.  The 
prptedion  of  trade  was  the  leading  objed  of  their  conftitution  ; 
the  fpirit  of  monopoly  led  them  to  grafp  at  an  extenfion  of  their 
privileges,  and  accordingly  various  ftatutes  wer^  made  to  defend 
them,  not  only  againft  the  interference  of  ftrangers,  but  of  each 
other,  and  of  the  merchants,  who  had  an  afTociation  of  their  own, 
with  fimilar  privileges;   U.  burgorum^  c.  i8.;    Stat.  Gulielmi^  c.  35. 

37-  i457>  ^•67-  146^1  c.iiy  12.  1487,  €.io6f  107,  1592,  ^,154. 
156. 16071  c.  6. 1^21,  C.  12. 

And  as  the  individuals  compofing  the  different  trades  were  too 
numerous  to  admit  of  their  meeting  colleAively  to  deliberate  on 
matters  of  common  concern,  each  corporation  fent  delegates  for 
that  purpof^.  Hence  the  origin  of  the  Convenery,  or,  as  it  is 
called  in  Glalgow,  the  Trades-houfe. 

The  efiience  of  an  eleemofynary  corporation,  is  the  revenue  be- 
ilowed  on  it  by  the  founder,  which  muft  be  managed  as  he  has  di- 
reded ;  Blackft.  vol.  i.  p«  465  ;  Raymond's  Reports,  vol.  i.  p.  8. 

•But  no  original  revenue  was  beftowed  on  the  corporations  of  ar- 
tificers. Their  funds  have  arifen  from  the  contributions  of  their 
own  members,  and  the  donations  of  individuals  ;  unlefs  therefore, 
where  the  donor  has  prefcribed  the  mode  of  application,  there  is 
no  reafon  why  they  fhould  not  have  the  free  management  of  the 
property  thus  acquired,  or  why  courts  of  law  fhould  interfere, 
provided  they  do  not  apply  their  funds  to  the  private  ufe  of  indi- 
vidual members,  but  endeaYour,  bonafide^  to  promote  the  objed  of 
their  inftitutton;  Blackft.  b.  i,  c.  18. ;  Gilbert,  New  Abr.  voL  u  p.  499. 
500.  506.;  Comyns^vol.  i.  §  162. 168.;  vol.  iii.  p.  407. ;  Erfkine, b.  i. 
tit.  7.  §  64.^  1.6.  dc  rer.  div.  \.  i.  quod  cujufcunque  univerjits  Peere 
Williams  Reports,  p.  207. 

As  the  protedion  of  their  civil  privileges  was  the  fole  intention  of 
their  formation,  their  funds  fhould  naturally  be  chiefly  employed 
in  promoting  that  objed,  and  when  they  exceed  what  is  necefmry 
for  that  purpofe,  a  part  may  very  properly  be  applied  to  the  fe- 
condary  objed  of  maintaining  their  poor.  But  in  none  of  the  au- 
thdrities  atiove  quoted^  19  it'  did,  and  indeed  it  would  be  unrea- 

3  fonable 
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fonable  to  fuppofe  that  tli^  whole  funds  muft  be  employed  in  tfiiM 
manner.  Befides^  as  thefnnds  of  the  diiSerent  corporations  inBritam 
amoont  to  fome  millions,  the  propdet^  of  applying  that  fum  folely 
to  the  ufe  of  the  poor,  may  well  be  di(puted«  Burn^s  Poor  Laws^ 
Macfarlan's  Enquiries. 

In  this  cafe,  the  letter  of  guildry  afcertains  what  part  of  the  entry- 
money  is  paid  for  behoof  of  the  hpfpital^  and  what  for  the  guildry, 
ic.  common  good  of  the  crafts.  The  former  bears  no  proportion  to 
the  latter,  and  has  annually  been  expended  in  purpofes  of  charity. 
Tbeprefent  funds  therefore,  which  are  very  confiderable,  have 
arifen  entirely  from  the  latter,  upon  which  the  poor  can  have  no 
legal  claim. 

The  fair  interpretation  of  the  2  2d  article  of  the  letter  of  guild- 
ry is,  that  the  tunds  may  be  applied  to  any  honeft  and  laudable 
purpofe  undertaken  for  the  general  good  of  the  crafts,  and  that 
the  deacon^onvener  and  other  deacons  fhall  be  the  fble  judges  of 
the  proper  occafions« 

It  was  intended  by  the  letter  of  guildry,  to  give  the  Magiftrates 
a  power  of  controiri  over  the  ads  of  the  Trades^houfe  only,  when 
they  were  fuch  as  might  afFed  the  internal  police  of  the  burgh ; 
and  as  there  is  no  inftance  of  any  ad  receiving  their  ratification,  that 
power  has  been  loft  by  difule^ 

2do^  But  even  grantinjg*  that  the  ads  of  the  Trades-houfe  were 
fiibjed  to  review,  the  police-  bill  was  liable  to  objedions,  which 
^  warrant  the  oppofition  made  to  it«   • 

The  Lord  Ordinary  ordered  informations.  At  advifing  which^ 
it  was 

Obferved  on  the  Bench :  The  funds  of  public  bodies  muit  be  ap« 
plied  to  the  purpofes  for  which  they  have  originally  been  appro- 
priated. In  this  cafe  there  is  a  difcretionary  power  in  the  Trades- 
houTe,  but  fubjed  to  the  controul,  firft  of  the  Magiftrates  of  Gla& 
gow^  and  afterwards  of  this  Court. 

The  nierits  of  the  police-bill,  as  af&ding  the  Trades,  muft  de^ 
termine  the  propriety  of  voting  money  to  oppofe  it.  The  objec- 
tions hitherto  ftated  do  not  juftify  that  oppofition. 

The  Lords  pronounced  the  following  interlocutor :  *^  Find  that  ^he 
^'  raifers  of  ttie  advocation  have  not  yet  inftruded  a  good  caufe 
^^  for  oppofing  the  police-bill  in  queftion ;  or  that  the  Trades- 
^'  houfe  had  a  good  ground  for  voting  money  out  of  the  funds  for 
^'  maintaining  chat  oppofition ;  and  therefore  continue  the  inter* 
'^  did  pronounced  by  the  Magiftrates  of  Gla%ow,  and  decern : 
^^  Find  them  al(b  liable  in  expences,  of  which  ordain  an  account 
^^  to  be  given  in ;  and  in  the  procefs  of  declarator,  find  that  the 
^'  letter  of  gijuldry,  dated  the  6th  February  1605,  is  ft  ill  in  force, 
**  and  that  the  parties  nmft  conform  thereto,  and  decern  and  de« 
^^  clare  accordingly  :  Find  the  purfuers  liable  in  expences,  and  or- 
^^  data  an  account  to  be  given  in»''        .    .  ^ 
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A  reclaiming  petition  was  appointed  tQ  be  anfwered.     Anfwers 
were  given  in,  but  the  petition  was  afterwards  withdrawn.  In  thefe 

Eapers,  the  points  chiefly  infifted  on,  were  the  merits  of  the  pa- 
ce-bill, and  the  nature  of  the  oppofition  made  to  it. 


Lord  Reporter,  Dngbom.        For  Mootgomerji  &c.  Soliaior^i 
ArebihaU  CamfheB.         For  Macanfla&d,  &c.  Dean  rfFactdty,  Wigbt, 
VmBuu  Ckrk,  Sinclair. 

D.  D. 


"N*  XIII.  January  17.  1793. 

The  MAGISTRATES  and  TOWN-COUNCIL  of  Paifley, 

AGAINST 

The  FREEHOLDERS  and  COMMISSIONERS  of  SUPPLY 
of  the  County  of  Renfrew. 

Burgh  of  Barony — having  a  fufficient  jail^  is  bound  to  maintain  pri- 
foners  in  it  for  crimes  committed  within  the  burgh ^  out  of  its  own  funds  i 
but  is  entitled  to  relief  from  the  rogue-money  for  the  maintenance  of 
perfons  confined  in  it  fir  crimes  committed  in  the  other  parts  of  the 
county. 

PAisLEY  IS  a  burgh  of  barony,  formerly  holding  of  the  Abbey  of 
Paifley,  and  now  of  the  Crown,  It  has  kept  up  for  many  years  a 
very  fecure  jail,  In  which,  owing  to  the  infufficiency  of  the  county 
prifon  in  the  royal  burgh  of  Renfrew,  moft  of  the  prifoners  for 
crimes  committed  within  the  fliire  have  been  confined. 

A  difference  of  opinion  having  taken  place  between  the  Magi- 
ftrates  and  the  freeholders  of  the  county,  refpeding  the  burden  of 
maintaining  thefe  prifoners,  the  Maglflrates  brought  two  adions 
agaitail  the  Freeholders,  Commiflioners  of  Supply,  and  the  collec- 
tor of  the  rogue-money;  the  one  concluding  for  certain  fums 
expended  by  them,  in  maintaining  prifoners  for  crimes  committed 
within  the  comity,  exclufive  of  the  town  5  and  the  other  for  fums 
expended  in  fupporting  prifoners  for  crimes  committed  within 
Paifley. 

The  freeholders  feem  not  to  have  oppofed  the  former,  but  they 
aifputed  the  juflice  of  the  latter  claims  and  in  its  fupport  the  pur- 
fuers 

2  Pleaded^ 
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Pleaded:  Royal  burghs  alone  are  by  law  obliged  to  have  jails. 
pjulley  being  merely  a  burgh  of  barony ,  is  therefore  not  bound  to 
have  a  prifon  at  all.  Mackenzie's  Obfervations  on  the  adt  1597, 
c.  277 ;  Stair,  b*  4.  tit.  47.  §  19. ;  M^Dowall,  b.  i.  tit.  lo.  §  197* ; 
Erfkine,  b.  4.  tit.  3.  §  13. ;  Dictionary  of  Decifions,  vol.  ii.  p.  166. 
If  it  had  none,  the  whole  criminals  in  the  county,  without  diftinc- 
tioD,  would  be  fent  to  the  Jail  of  Renfrew,  and  there  maintained 
out  of  the  rogue-money,  of  which  Paifley  pays  its  proportion.  It 
would  be  unjuft,  that  by  the  voluntary  ad  of  upholding  a  prifon, 
the  Magiftrates  ihould  be  loaded  with  the  expence  of  maintaining 
any  part  of  the  prifoners ;  more  particularly,  as  by  doing  fo  they 
render  themfelves  refponfible  for  the  efcape  of  prifoners  for  debt, 
which  is  of  itfelf  a  very  coniiderable  hardihip.  The  ftatutes  upon 
this  fubjedt  lay  the  burden  of  maintaining  criminals  upon  the  di- 
ftrid  where  they  are  found,  without  diftinguifhing  where  or  by 
what  judge  they  are  apprehended;  1579,  c.  74. ;  1617,  c.  8.  §  i6t 
and  17. ;  11  Geo.  1.  c.  12.;  Erfkine,  b.  i.  tit.  4.  §  17. 

Anfwered:  The  Magiftrates  have  been  in  the  immemorial  prac- 
tice of  maintaining,  out  of  their  own  funds,  all  the  prifoners  for 
crimes  committed  within  the  burgh ;  and  this,  it  is  believed,  is 
the  pradice  of  every  burgh  in  the  kingdom.  Indeed  they  are 
bound  to  do  fo  from  the  very  nature  of  their  tenure.  Watching 
and  warding  are  the  reddenda  by  which  they  hold  their  rigfat$,  and 
they  are  thereby  bound  not  only  to  fecure  the  peace  of  the  lieges, 
by  apprehending  thofe  who  oSend  againft  it,  but  hj  detaining  them 
in  cuftody,  till^Uiey  are  liberated  in  due  courfe  of  law. 

The  ad  i597f  c.  273.  puts  all  burghs  as  to  the  point  at  iflue  in 
the  ikme  fituation.  The  ftatutes  reretred  to  by  the  purfuers,  (b 
iar  as  they  have  any  connedion  with  the  prefent  fubjed,  feem  to 
relate  to  counties  or  diftrids,  in  contradiftindion  to  the  towns 
contained  in  them.  At  gny  rate,  nothing  lefs  th^n  an  exprefs  en- 
adment  of  the  Legiflature  could  load  the  landed  intereft  with,  and 
free  the  burghs  from  a  burden  which  was  the  onerous  caufe  of  their 
eredion. 

Befides,  Paifley,  although  a  burgh  of  barony,  holds  of  the  Crown, 
and  is  on  an  equal  footing  with  a  royal  burgh,  in  the  enjoyment  of 
every  privilege  except  that  of  a  fhare  in  the  Parliamentary  repre- 
fentation.  It  is  alfo  a  large  and  opulent  town,  well  able  to/up- 
port  its  own  prifoners. 

» 

The  Lord  Ordinary  reported  the  caufe  on  informations^ 

Some  of  the  Judges  were  of  opinion,  that  the  county  fhould 
maintain  the  whole  criminals,  becaufe  Paifley  was  only  a  burgh  of 
barony .V  The  Court,  however,  influenced  a  good  deal  by  the  prac- 
tice in  this  cafe,  found,  that  ^^  the  purfuers  are  bound,  out  of  the 
^'  town^s  funds,  to  maintain  all  criminals  incarcerated  in  their 
*^  prifon,  for  crimes  committed  within  the  town ;  but  that  they 
^  are  entitled  to  be  refunded  out  of  the  rogue-money  of  the  coun- 
^  ty,  of  che  expence  of  maintaining  in  their  prifon  all  criminals 

H  ''  imprifbned 


!«' 
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'^  imprifbned  therein  for  crimes  committed  i^ithin  any  other  part 
*'  of  the  county*/* 

Lord  Reporter,  hrtghonu        Aft.  Ctilk»  tt  alii.        Ak.  Wight^  d  Firgujon, 
Clerk,  Homt, 

R.  D. 


N*  XIV.  jMttary  19.  1793, 

WILLIAM  MACDOWaLL  and  GiEORGE  HOUSTOUN, 


AGAINST 


JAMES    HAMILTON. 


Member  of  Parliament. — Heir  apparent.-^J//?  beir  nppAYbii 
may  he  enrolled^  although  his  predecejfor  had  only  a  hafe  infeftminty 
which  has  been  made  public  by  confirmation  Jmce  his  death. 

J  Ames  Hamilton  was  inrolled  as  a  freeholder  in  the  cotinfcj^  of 
Renfrew,  in  the  character  of  heir  apparent  to  his  father,  upon 
production  of  the  following  titles:  imo,  A  difpofition  of  lands 
in  favour  of  his  father,  affording  a  qualification :  2do^  Afl  ihftru. 
ment  of  feifin,  proceeding  on  the  precept  in  the  difpofitioh :  ^tio, 
A  charter  of  confirmation  of  the  difpofition  and  infeftment  obtain* 
led  by  the  claimant  after  his  father's  death.  In  a  petition  and 
complaint,  Meflrs  Macdowall  and  Houftoun 

Pleaded :  An  heir  apparent  is  only  entitled  to  be  enrolled  where 
his  predeceflor  could  have  claimed  that  privilege. 

But  the  claimant's  father  having  only  a  bafe  infeftment,  was 
not  qualified,  and  the  charter  of  confirmation  obtained  after  his 
death  cannot  be  confidered  as  part  of  his  titles;  3d  July  1753, 
Abercromby  againft  Gordon. . 

Anfwered :  A  charter  of  confirmation  makes  the  bafe  infeftment 
public  from  its  date;  Erlkine,  b.  2.  tit.  7.  §  15. ;  Stiair,  b.  2.  tit.  3. 
§  28.  The  intermediate  death  of  the  party  irifeft  does  not  hinder 
its  operation ;  and  to  entitle  an  heir  apparent  to  be  enrolled,  it  is 
fufHcient  for  him  to  produce  titles  in  the  perfon  of  his  predeceflbr^ 
which  would  have  given  him  that  privilege. 

The 

•  In  thb  queftion  tht  porfodrawefe  at  fome  pftins  lo  mdung  enquiries  with  refpefi  to 
the  nfage  in  other  burghs  of  barony.  From  thefe,  it  appeared,  that  the  praflice  had  not 
been  uniform,  nor  licttled  on  any  general  fyftem. 
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the  Cibuttf  mpvn  the  grounds  Hated  for  the  defenddr,  difimflM 
the  cbmplaiat. 

AA.  Oiofj#  Firjgmfftit.    '        Alt.  CUi  &^.  C^tAth  Cktk. 

D.  !>• 


N*XV.  famary  2i.  1793- 

6  il  0  k  G  E    ROSS,  and  others, 


AGAINST 


SARAH   AGLIANBY. 


MnAL.-^^Detds  <f/ettlement  containing  a  nomination  of  executors ^  bo- 
ving  been  reduced  by  the  Court  of  SeJ/ion^  the  near  eft  in  kin  may  get 
thtrnfehtt  confirmed  during  the  dependence  of  an  appeal  againft  the  de- 
cree of  reduSion,  to  the  effeB  of  vefting  a  title  in  tbemf elves  from  tbe 
date  of  tbe  confirmation  in  cafe  tbe  judgment  fbould  be  affirmed. 

s 

GEoRGE  Ross  and  others  applied  to  the  Commiflary  of  Dum- 
fries to  be  decerned  executors  datiVe  ^a  nearefl  in  kin  to 
the  late  Richard  Lowthian. 

Sarah  Aglianby,  Mr  Lowthian's  widow,  dated  objedions  to  the 
edid  founded  on  certain  deeds,  in  which  fhe  was  name^  his  exe- 
CQton  Tbeife  deeds,  flie  admitted,  had  been  reduced  by  the  Court 
of  Seffion^  but  fhe  contended,  that  as  ihe  had  entered  an  appeal 
againft  their  judgment,  i\o  perfon  ought  to  be  confirmed  during  its 
dependence. 

The  Commiflary  accordingly  "  delayed  giving  any  decifion  in 
"  the  edid  till  difcufling  of  faid  appeal." 

The  Lord  Ordinary  refufed  a  bill  of  advocation  complaining  of 
this  judgment. 

The  neareft  in  kin  prefented  a  reclaiming  petition,  ftating,  that 
as  one  of  their  number  was  76  years  of  age,  and  in  a  valetudina- 
ry ftate  of  health,  there  was  much  reafon  to  apprehend,  that  any 
delay  of  the  confirtnation  might  have  the  effed  of  altering  the 
courfe  of  fucceiBon.  And  that,  although  the  fervice  of  the  writ 
of  appeal  muft  no  doubt  flop  the  ekecutipn  of  the  decree  of  re« 
dudion,  yet  it  could  not  reftore  the  deeds  reduced,  which  were  in 
hocfiatu  to  be  confid^ed  as  nonentities,  and  therefore  they  could 
not  operate  ais  &  bar  to  the  confirmation.  See  Didion'ary,  voce  Ap- 

3  '  peal, 


•  I 
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fiealy  i^th'July  17  lo,  Lyon  and  aflignee,  againft  Lad^  Kinnaird; 
Wallace,  2d  July  1774,  Heron  againft  Heron. 

Ob/erved  ottiihtsBefich:  The  petitioners  ought  to  be  allowed  to 
proceed  in  completing  their  titles,  to  the  effed  of  vefting  the  right, 
and  enabling  them  to  tranfmit  it  to  their  own  neareft  in  kin,  if 
^they  ihould  happen  to  die  in  die  mean  time. 

* 

'  The  Court  granted  the  prayer  of  the  petition,  for  the  purpofe 
'  of  yefting  a  title,  upon  the  petitioners  agreeing  not  to  intromit  till 
vthe  ^peal.  ihould  be  difcuiled. 

^Lord  Ordimurj,  Dtm/Smum.  For  the  Fedlioiien,  d^^FerguJIin^ 

i  Clerk,  •  iBKnmfif* 

S.3X 


•K'  XVL  January  23«  X793, 

The  TRUSTEES  of  Sir  FRANCIS  ELIOTT, 


AGAINST 


«ir   WILLIAM    ELIOTT 


Tailzie.— I  oth  Geo.  lU.  chap*  51. — Trufiees  of  tbc  praprietir  of  an 
entailed  eftate  fomd  entitled  to  claim  from  the  fucceeding  beir^  tbree 
fourtbs  of  tbefums  expended  in  improving  it^  tbougb  be  bad  taken 
grajfums^  and  bad  not  raifed  tbe  old  rent. . 

Wbetber  tbe  notice  given  to  tbe  fucceeding  beir  of  entail  noififpec^  eve^ 
ry  particular  of  tbe  plan  of  improvement  intended. 

THE  late  Sir  Francis  Eliott  held  the  eftate  of  Stobs  under  a 
ilrid  entail,  but  which  contained  no  limitation  as  to  let- 
ting leafes  and  taking  grafHims.  It  was  his  ufual  pradice  after 
improving  his  farms,  to  let  them  in  leafes  for  19  years,  at  the  old 
rent,  aad  to  exad  a  grafiiim  at  their  commencement. 

In  ah  adlion  bri;>ught  upon  the  loth  Geo.  III.  chap.  5.  by  which 
the  proprietors  of  entailed  eftates  may,  under  certain  conditions, 
liave  three  fourths  of  tlie  money  which  they  lay  out  in  improving 
.them,  declared  a  burden  upon  the  fucceeding  heirs  of  entail,  he 
was  found  entitled  to  charge  the  fum  of  L.  1926  •  15  ;  3ri  againft 
.them.  '*^*' 

The  fum  which  had  been  thus  afcertained.  Sir  Francis  conveyed 

xo  truftees  for  payment  of  his  debts,  and  other  purpolesj  and 

-2  wheq^ 
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•when,  after  his  death,  his  tniftees  came  to  demand  payment.  Sir 
lYilliam  Eliott^  the  fucceeding  heir, 

Tleaded :  When  formerry  the  proprietors  of  entailed  eftates  had 
nomeans  of  improvirtg  them,  without  diminifhing  the  flind  for 
providing  their  widows  and  younger  children,  or,  if  they  died, 
htfore  reaping  the  advantage^  without  making  a  prefent  of  the  mo- 
Dey  expended  to  the  fucceeding  heirs,  their  eftates,  as  might  be 
expcded,  were  exceedingly  negleded.  The  fole  objed  of  the  fta- 
tute  was  to  enable  them  to  improve  their  eftates  without  diminifti- 
ing  their  executry. 

But  if  the  prefent  claim  is  fupported,  the  proprietor  of  every 
entailed  eftate  has  an  eafy  method  of  nearly  doubling  his  executry. 
By  taking  graflums  he  recovers  what  he  has  expended  in  improving  it, 
while  at  the  fame  time  three  fourths  of  the  fum  are  made  a  burden 
on  the  fucceeding  heirs  of  entail.  And  in  this  way,  contrary  to 
juftice,  and  the  evident  intention  of  theLegiflature,  the  fucceeding 
heir  becomes  a  lofer  by  the  improvement  of  his  eftate. 

It  may  indeed  happen,  even  where  no  graffum  is  taken,  that 
Dotwithftanding  the  precautions  of  the  ftatute  againft  injudicious 
application  of  the  money,  the  projected  improvements  may  not 
raife  the  rent :  That,  however,  is  a  cafus  fortuituSj  which  cannot 
beforefeenj  but  here  the  law  is  wilfully  evaded,  15th  January  1761, 
Sir  Archibald  Denholm  againft  William  Wilfon. 

Anfwcred :  As  the  enadments  of  the  ftatute  are  clear  and  un- 
ambigiiousy  no  conjectures  as  to  the  meaning  of  the  Legiflature  can 
be  admitted.  However  advantageoufly  the  holder  of  an  entailed 
eftate  may  have  employed  his  money  in  improving  it,  he  will  have 
DO  claim  againft  the  heirs  of  entail,  if  he  ha€  not  rigidly  followed 
out  the  directions  of  the  ftatute.  On  the  other  hand,  if  he  obeys 
tbeiDy  the  ftatute  does  not  require  that  this  expenditure  ftiould  be 
beneficial  to  the  fticceeding  heir. 

There  is  nothing  in  the  ftatute,  nor  in  the  prefent  cafe  in  the 
entail^  to  prevent  the  heir  from  letting  leafes,  even  below  the  old 
rent^  and  taking  graftums  to  ahy  amount.  By  taking  graftlims,  he 
does  not  become  debtor  to  the  fucceeding  heir,  who  cannot  there- 
fore, by  compenfation  on  their  account,  get  rid  of  a  debt,  with 
which  a  public  ftatute,  and  a  decree  of  this  Court,  has  burdened 
him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: 
**  Finds,  That  the  late  Sir  Francis  Eliott  of  Stobs,  being  laid  un- 
^^  der  no  reftridtion  by  the  entail  of  that  eftate,  had  power  to 
**  grant  leafes  at  the  former  rent,  and  take  graftums  ;  finds,  That 
^'  as  in  cafe  he  had  not  laid  out  money  on  faid  eftate,  the  fucceeding 
^*  heir  of  entail  could  not  have  claimed  from  his  reprefentatives 
*'  the  whole  or  part  of  the  graftiims,  fo  taken  by  way  of  adion, 
**  fo  as  little  can  he  claim  the  whole  or  part  of  fiich  graftliims  by 
'*  way  of  exception  or  defence  againft  this  procefs,  which  con- 
^  dudes  for  payment  of  a  fum  laid  out  by  Sir  Francis,  and  for 

I  *^  which 


r 
I* 


34.  DECISIONS    OF    THE  N^  XVL 

'^'  which  he  obtained  a  decree  inforo  before  this  Court,  againft  the 
"  defender,  and  others ;  therefore  decerns  for  the  fums  libelled/* 

Upon  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench :  When  the  taking  of  grafliims  is  not 
prohibited  by  the  entail,  the  fucceeding  heir  has  no  claim  on 
their  account.  It  may  often  happen,  that  the  fucceeding  heir  of 
entail  may  reap  no  benefit  from  improvements,  with  the  expence 
of  which,  however,  he  is  burdened.  One  of  the  Judges  thought,  that 
there  could  be  no  doubt  as  to  the  right  of  taking  graflums,  but 
that  the  ad  could  not  be  fo  conftrued  as  to  make  the  fucceeding  heir 
a  lofer  by  the  improvement  of  his  eftate,  and  that  therefore  no 
claim  ought  to  lie  againft  the  defender,  till  the  expiry  of  the 
current  leafes. 

The  Court  (28th  November  1792)  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  decerning  for  the  fums  libelled,  but  remitted 
'to  his  Lordfhip  to  adjuft  the  interlocutor,  according  to  the  i6th 
fedtion  of  the  ftatute,  that  is,  to  allow  the  heir,  inftead  of  paying 
the  money,  to  aflign  a  third  part  of  the  free  rents  of  the  eftate 
during  his  life,  or  till  payment. 

A  reclaiming  petition  was  followed  with  anfwers.  In  thefe  pa- 
pers, little  was  faid  on  the  general  point  above  ftated.  But  the 
ilefender  had  brought  a  reduftion  of  the  decree  in  favour  of  his 
father,  on  the  head  of  minority  and  lefion,  which  the  Lord  Ordi- 
nary had  conjoined  with  the  procefs  at  the  inftance  of  the  truftees, 
and  various  objedions  to  the  decree  were  now  ftated.  In  particu- 
lar, it  was  objeded,  that  Sir  Francis,  in  the  notice  given  to  the  fuc- 
ceeding heir  of  entail,  inftead  of  fpecifying  the  kind  of  improve- 
ment intended,  as  required  by  the  nth  fedion  of  the  ftatute,  had 
contented  himfelf  with  faying,  that  he  meant  to  improve  the 
tarms  of  A,  B,  and  C,  "  by  planting,  draining,  and  inclofing." 

The  Court  thought  the  information  given  was  fufficient  to  put 
the  heirs  of  entail  on  their  guard,  and  that  no  further  fpecification 
was  neceflary.  The  other  objedions  may  be  fufficiently  under- 
ftood  from  the  interlocutor  of  thcs Court,  "Finding the  refpondents 
(truftees)  not  entitled  to  charge  money  laid  out  in  repairing 
farm-houfes  or  building  lime-kilns,  nor  for  build ing-houfes  or 
out-houfes,  which  were  not  mentioned  in  the  previous  notices 
given  to  the  heirs  of  entail,  in  terms  of  the  ftatute,  nor  for  build- 
ings or  improvements  executed  within  three  months  fubfequent 
to  the  faid  notices,  and  with  thefe  variations,  adhering  to  their 
interlocutor  reclaimed  againft.'' 

Lord  Ordinary,  DregJjorn.  Aft.  Lord  jidvocate^  Wighu  Alt.  STfliV. 

Clerk,  H(.me. 

D.  D. 
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N  •  XV II.  January  22.1 793. 

ALEXANDER     ALISON, 


AGAINST 


The  TRUSTEES  of  the  Earl  of  Dundonald, 


Trust. — *Tbe  trujiees  in  a  family -fettlement  may  pay  to  the  creditor 
primo  venienti,  till  interpelUd  by  legal  diligence^  and  need  not  bring 
a  multiple-poinding. 

0 

THoMAS  Earl  of  Dundonald  conveyed  his  whole  eftate,  real 
and  perfonal,  to  truftees,  for  the  purpofe  of  paying  his  debts 
and  providing  for  his  family. 

The  Earl  died  in  1778.  The  truftees  fome  time  after  took  in- 
feftthent  on  the  deed,  and  afted  under  the  belief  that  his  fiibjedls, 
if  fold  to  advantage,  would  be  fufficient  for  fulfilling  all  the  pur- 
pofes  of  the  truft. 

In  order  to  pay  the  intereft  of  the  debts,  and  extinguifli  thofe 
which  were  moft  prefling,  they  borrowed  near  L,  3000,  on  their 
own  perfonal  fecurity.  Of  that  fum,  only  L,  325  was  borrowed 
after  February  1782. 

Among  other  debts,  the  Earl  owed  L.  1000  to  a  foclety  called 
the  Excife  Corporation,  for  which  Mr  Alifon  is  cafliien 

During  the  years  1779,  1780  and  178 1,  (and  even  before  the 
truftees  borrowed  any  money),  Mr  Alifon  repeatedly  demand- 
ed, not  only  the  arrears  of  intereft,  which  the  truftees '  paid,  but 
the  principal  fum,  unlefs  fome  additional  fecurity  were  given ;  but 
he  did  not  conftitute  the  debt  againft  them  till  February  1782. 
And  in  December  1782,  he  led  an  adjudication  againft  the  eftate, 
in  which  the  truftees  were  called  as  defenders,  aiid  afterwards 
brought  a  procefs  of  ranking  and  fale. 

The  lands  were  fold,  and  contrary  to  expecHiation  the  funds  turn- 
ed out  to  be  infufficient  to  pay  the  debts  of  the  Earl. 

In  the  ranking,  the  truftees  claimed  to  be  preferred  to  Mr  Ali- 
fon, for  the  fums  they  had  borrowed  and  applied  to  extindtlon  of 
the  Earl's  debts,  and  # 

Pleaded :  It  is  the  duty  of  a  truftee  for  creditors  to  bring  them 
all  into  the  field,  by  a  multiple-poinding,  and  he  cannot  prefer  one 
creditor  to  another,  his  appointment  creating  a  ftrong  prefump- 
tion  that  the  trufter  is  infolvent. 

But  the  truftee  in  a  family-fettlement  is  in  a  different  fituation. 
It  is  his  duty  to  manage  the  affairs  of  his  deceafed  friend  bonafide^ 

and 
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and  in  a  rational  manner;  like  him,  while  not  interpdled  by  legal 
diligence,  he  may  reduce  efFedls  into  money,  and  difcharge  demands 
as  they  occur*  Were  it  otherwife,  no  perfon  would  undertake  an 
office  of  that  nature ;  8th  February  1 710,  Rankine  againft  Johnfton, 
Fountainhall. 

The  truftees  in  the  prefent  cafe  aded  optima  fide ;  and  as  they 
might  have  fold  the  fubjedls  to  make  the  payments  objeded  to,  they 
muft  be  indemnified  for  the  obligations  undertaken  to  prevent  a 
fale  at  a  difadvantage,  nor  are  they'obHged  to  denude  till  they  are 
fo. 

Anfwered:  When  the  truftees  borrowed  the  money  for  which 
they  are  now  demanding  a  preference,  they  were  not  ignorant  of 
the  exiftence  of  this  debt,  and  that  payment  of  it  had  been  demand- 
ed. The  truft  gives  them  no  powers,  nor  were  they  in  bona  fide 
to  prefer  one  creditor  to  another.  They  can  be  in  no  better  fitua* 
tion  than  the  creditors  to  whom  they  have  made  payment  \  and 
having  done  no  diligence,  they  muft  be  poftponed. 

« 

The  Lord  Ordinary  had  preferred  the  truftees  only  for  payments 
made  in  difcharging  intereft  upon  the  whole  debts  prior  to  the  fe- 
queftration,  to  the  extent  of  the  rents,  and  in  difcharging  certain 
privileged  debts^  but  not  for  the  money  expended  in  extingutfliing 
the  perfonal  debts  of  the  EarL  But,  upon  advifing  a  reclaiming 
petition,  with  anfwers,  the  Court  (5th  December  1792)  approved 
of  the  order  of  ranking  produced  by  the  common  agent,  according 
to  which  they  were  preferred  even  for  the  latter. 

And  upon  advifing  a  fecond  reclaiming  petition  and  anfwers^ 
it  was 

Obferved  on  the  Bench :  The  truftees  in  a  family-fettlement  need 
not  raife  a  multiple-poinding,  but,  like  the  heir,  may  pay  primo 
venientif  until  legally  interpelled.  , 

The  Lords  ''  adhered-** 

Xord  Ordinary,  MonboJdo.  For  die  Truftees,  Georfi  Fergufiu. 

¥ot  Mr  AlifoD,  G.  Bucban^Hephurtt.  Clerk,  Mensuei. 

D.  D. 
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January  2$,  1793. 


MARION    KILPATRICK, 


AGAINST 


JOHN    MACALPINE. 


SonouM  ET  PRO  RATA. — ^TcTOR  AND  PupiL. — A  ttttor  named  by  a 
grottdfafber,  wbo  negleBs  to  make  up  inventories ^  is  liable  in  foliduiiH 
altbougb  appointed  fy  tbe/ame  deed  truftee  oner  tbe  pupiVs  ejlate, 

J  Ames  Kilpatrick  appointed  John  Macalpine,  JohnEadie,  and 
others,  to  be  tutors  and  curators  to  Marion  Kilpatrick,  his 
grand-daughter.  By  the  fame  deed,  he  named  them  his  executors 
and  truftees  over  the  w^hole  (ubjeds  (he  enjoyed  from  him,  and  de- 
clared, '*  that  they  ihould  not  be  liable  infolidum^  nor  each  for  the 
"  other,  but  each  only  for  his  own  adual  intromiffions/*  Mac- 
alpine  and  Eadie  accepted  of  thefe  offices,  but  they  made  up  no 
inventories  of  Kilpatrick's  eflate.  Macalpine  intromitted  with 
fofne  part  of*  his  effeds  ;  but  the  chief  management  devolved  on 
Eadie,  who  afterwards  became  bankrupt,  deeply  id  debt  to  his 
pupil*  '  . 

When.  Marion  Kilpatrick  came  of  age,  fhe  brought  an  adion  of 
count  and  reckoning  againft  her  tutors,  concludiag,  that  they  fhould 
be  found  liable  finguU  m  Jolidum^  becaufe  they  had  negleded  to 
make  inventories  of  the  fubjeds  under  their  management.  Ap- 
.pearance  was  only  made  for  Macalpine,  who,  in  defence. 

Pleaded :  The  defender  adled  not  as  tutor,  but  truftee  for  Ma- 
rion Kilpatrick.  Had  another  been  appointed  truftee,  the  defender 
could  not,  as  tutor,  have  interfered  with  the  management  of  her 
eftate.  In  fad,  flie  had  no  efleds  of  which  qua  tutor  he  could 
make  an  inventory.  Her  fole  right  in  the  eftate  of  her  grand- 
father confifted  in  the  faculty  of  forcing  the  truftees  to  denude  in 
her  favour.  The  ads  1672,  c.  2.  and  1696,  r.  8*  are  therefore  not 
applicable  to  the  prefent  cafe.  And  at  common  law,  neither  tutors, 
nor  joimt  adminiftrators  of  any  fort,  are  liable  further  than  for 
their  own  intromiilions  >  Did.  vol.  ii.  p.  382.  383. 

Anfwered:  That  tutors,  even  when  appointed  by  the  father,  in  terms 
of  the  ad  1696,  r.  8.  are,  if  they  negkd  to  make  up  inventories, 
Ihhlt  Jin^liin  Jblidum^  was  the  unanimous  judgment  of  the  Court 
in  the  cafe,  loth  July  1788,  Henderfon  againft  Duff  and  others. 
A  father  may  often  find  it  convenient  to  veft  the  tutors  of  his  chil- 
dren with  the  additional  charader  of  executors  or  truftees.  And 
this  mark  of  confidence,  fo  far  from  diminifhing,  ought  rather  to 
increafe  their  obligation  to  a  feithfiil  difcharge  of  their  duty.    Ac- 

K      '  cordingly. 
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cordingly,  in  a  cafe  not  coUeded,  loth  March  1790,  .Hawkins  a- 
^infl  HamiltonSy  it  was  found,  that  a  perfon  who  had  been  nomi- 
nated by  a  father,  both  tutor  and  executor  to  his  child,  by  ne^ 
glefting  to  make  an  inventory,  fubjeded  himfelf  to  the  penalties  of 
the  adl  i6y2.  The  contrary  dotSrine  would  indeed  operate  as  a 
virtual  repeal  of  the  adls  1672  and  i696, 

Beiide&,  it  is  the  opinion  of  Mr  Erflcine,  b.  i,  tit.  7.  §27.  in 
which  he  is  fupported  by  feveral  other  writers  on  the  fubjed:,  and 
the  decifions  quoted  by  him,  That  even  at  commpn  law,  tutors  arc 
imhle  Jifi^uli  infolidum. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

One  of  the  Judges  feemed  inclined  to  find  the  defender  liable 
only  for  his  own  intromiflions,  on  the  prefumption  of  his  having 
managed  the.eftate  merely  in  the  charader  of  truftee.  He  thought 
that  in  a  cafe  where  no  fraud  was  alleged,  a  fevere  interpretation 
of  the  ftatutes  might  be  dangerous,  by  deterring  many  fromi  accept- 
ing of  gratuitous  offices  of  this  nature. 

The  Court,  however,  were  of  opinion.  That  there  was  great 
negligence  in  the  condud  of  the  defender,  and  that  the  point  was 
already  in  a  great  meafure  fettled  by  the  decifion,  Hawkins  againft 
Hamilton.  They  alfo  thought  it  would  be  attended  with  bad  con- 
fequences,  to  relax  in  any  degree  the  falutary  regulations  of  the 
ftatutes  1672  and  1696.     They  therefore 

Repelled  the  defences. 

Lord  Reporter,  Dregborn.        Ad.  CuUen.        Alt.  Dftn  of  Faculty,         Clerk,  Sinclair. 

R.D. 
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JANET  MACDONALD,  »nd  JOHN   DUFF,  her  hufband,  for 
his  Intereft, 


AGAINST 


DAVID    DOIG. 


Husband  and  Wife. — EffeB  of  a  general  renunciation  of  the  jus 
mariti.  Every  thing  in  the  wifeU  pojfejjion^  except  ber  parapher- 
nalia, is  prefumed  to  belong  to  tbe  bujband^  till  tbe  contrary  is  proved  j 
even  although  a  few  years  before  be  bad  obtained  a  decree  of  ceilio 
bonorum. 

TOhn  Duff,  in  1787,  obtained  a  decree  of  cejio  bonorunu     In  this 


adioD  David  Doig  was  called,  among  his  other  creditors. 
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Near  two  years  after^  DiifF  married  Janet  Macdonald.  In  an 
antenuptial  marriage-contrad,  proceeding  on  the  narrative  of  her 
being  poflefled  of  perfonai  efFedls  at  lead  to  the  extent  of  L.  200, 
ke  renounced  his  jus  mariti  ;  and  fhe  conveyed  to  truftees  the  whole 
property  which  Ihe  then  poflefled,  or  fhould  afterwards  acquire, 
without  inventory  or  fpecification ;  but  the  truftees  never  took 
any  poflefOon. 

Duff  and  his  wife  have  ever  fince  their  marriage  kept  an  alehoufe. 

In  March  1791,  David  Doig  fent  a  meflenger  to  poind  his  houfe- 
hold-fumiture.  The  meflenger,  on  going  to  the  houfe,  was  told 
that  the  furniture  belonged  to  Janet  Macdonald ;  and,  on  his  in-* 
fifting  to  proceed  in  executing  the  diligence,  (he  paid  him,  under 
protefl,  L.  5  ^  7  :  6,  being  the  amount  of  the  debt*  and  expe'nces* 
But  ihe  afterwards  brought  an  adion  for  repetition  of  that  fum, 
and  for  damages.     The  defender 

Pleaded :  It  is  no  doubt  true  that  a  marriage-contract  may  be  fo 
framed  as  to  exclude  the  hufl)and's7W  mariti  over  the  perfonai  pro- 
perty of  the  wife;  23d  June  1730,  Walker,  Did.  v(?^^  Hufband 
and  Wife  J  5th  February  1745,  Dalrymple  againfl:  Murray,  Falc. 
Kilki  But  it  would  be  dangerous  to  give  that  effed  to  a  con- 
trad  like  the  prefent,  where  no  inventory  of  the  property  con- 
veyed was  made  up,  and  where  confequently  it  might  be  made  a 
cover  for  fecreting  the  efleds  of  the  hufl>and  to  any  amount,  and 
for  any  length  of  time,  even  where  the  wife  had  never  had  any 
property  of  her  own* 

At  any  rate,  every  thing  in  the  wife^s  pofl[eiIion,  and  the  money 
paid  by  her  in  the  prefent  cafe,  muft  be  prefumed  to  belong  to  the 
hulband  till  the  contrary  is  proved.  A  prefumption  which  is  not 
removed  by  DuflT  having  formerly  been  bankrupt. 

Anfwered :  If  to  exclude  the  diligence  of  her  hufband's  creditors, 
it  were  neceflSiry  that  the  marriage-contrad  fhould  fpecify  every 
article  of  the  wife's  property,  no  perfon  in  Janet  Macdonald's  fi- 
tuation  in  life  could  ever  enjoy  that  benefit.  Her  property  con- 
fifting  of  her  flock  in  trade,  as  keeper  of  an  alehoufe,  and  a  few  ar- 
ticled of  houfehold-furniture,  being  conflantly  liable  to  alteration. 

The  general  terms  of  the  contrad  create  no  fufpicion  of  an  in- 
tention to.  defraud  in  this  cafe ;  where,  on  the  one  hand,  the  con- 
trad  affords  evidence  that  the  wife  had  property ;  and,  on  the 
,  other,  the  hufband  having  fo  recently  obtained  a  cejjio  bonorum,  ren- 
ders it  improbable  that  he  can  have  any ;  unlefs  he  has  fraudulently 
fecreted  it  from  his  creditor^,  which  is  not  to  be  prefumed.  And 
if  the  poinding  attempted  was  illegal,  the  extorting  money,  in  or- 
der to  prevent  it,  muft  be  equally  fo;  20th  February  1782,  Hen- 
derfon  againft  Buddo. 

The  Lord  Ordinary  had  fuftained  the  claim  to  the  extent  of  re- 
petition of  the  money,  and  expences  of  procefs. 

This  interlocutor  having  been  brought  under  review,  by  a  reclaim- 
ing petition  and  anfwers,  the  Court,  on  the  4th  December  1792, 
a^Uiered^  ^'  in  refped  no  proof  was  bBfered  by  either  party/' 
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But  upon  advifing  a^  fecond-  reclaiming  petition  and  anfwers, 
it  vas 


Obfcrved  on  the  Bench :  That  the  former  interlocutor 
have  been  attended  with  very  dangerous  confequences.  Some 
Judges  Teemed  to  think,  that  a  fpecification  of  the  fubjei5ls  in  an 
inventory  was  abfolutely  neceflary  to  make  a  contra^  of  this  na*^ 
ture  efiedual;  for  that  although  an  actual  and  vifible  eftate  be- 
longing to  the  wife  might  by  an  antenuptial  contrad  be  fecufed 
againfl  the  huIband'sy^x^/^nVi,  a  general  flipulation  that  fo  nmch 
money  fhould  belong  to  her,  would  be  liable  to  much  abufe.  But 
all  agreed,  that  every  thing  in  the  pofleffion  of  the  wife  muft  bb 
prefumed  to  be  the  hufband*s  till!  the  contrary  was  eflabliihed^ 
and  that  this  prefumption  was  not  removed  by  his  having  for- 
merly obtained  a  decree  of  ceffio  bonorutn.^ 

The  Lords  adbilzied  the  defender,  and  found  the  pinrfiier  liable 
in  expences. 

Lord  Ordinary,  Dregbom.  Adu  WiUiam  Robirijinf  Cba.  A^. 

AlLjohnDickfou.  Clerk,  Mrnnieu 

D.  D. 


N*  XX.  January  31.  1793. 

Mrs  ELIZABETH    ROSS, 

AGAINST 

The    TRUSTEES  of  Hugh  Rofs. 

Heritable  and  Moveable. — When  an  adjudication  is  led  on  a  move^ 
'  abU  debt  by  afaRor  loco  tutoris,  tbe  debt  remains  moveable  as  tofuc^ 
cejjion. 

HUgh  Ross  died  in  London  in  the  year  1775,  leaving  a  widow 
and  two  Tons,  Hugh  and  Andrew-William.  Hugh  the  eldeft 
fucceeded  to  the  whole  of  his  father's  landed  property.  As  a 
provifion  for  Andrew- William,  his  father  granted  a  bond  for 
L.  10,000  to  certain  truflees,  for  his  behoof,  payable  at  his  ma- 
jority. 

Mr  Rofs  left  his  affairs  in  confiderable  diforder,  and  his  eldeft 
fon  having  contraded  large  debts,  the  truftees  of  Andrew- William 
in  1776  thought  it  neceflary  to  raife  an  inhibition  againfl  him. 

Andrew- William  attained  the  age  of  majority  in  1777  ;  but  ha- 
ving foon  after  become  infane,  the  Court  of  Scilion  named  a  fador 
Joeo  tutoris,  to  take  charge  of  bis  interefU 
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In  1786,  the  creditors  of  Hugh  Rofs  tlie  fon  brought  an  adion 
of  ranking  and  fale  of  his  whole  landed  property.  And  in  1789, 
the  faftor/^(?/«^/(?m  of  Andrew-William  obtained  an  adjudication 
oyer  it,  in  fecurity  of  the  fums  contained  in  the  above  mention* 
cd  bond  of  provifion. 

Andrew- William  died  in  1791,  leaving  no  iflue. 

Hugh  Rofs  ferved  heir  in  general  to  his  brother,  and  on  that 
title  executed  a  conveyance  of  the  bond  of*  provifion  and  adjudi- 
cation in  favour  of  certain  truftees,  for  behoofv.  of  himfelf  and  his 
creditors. 

Thefe  truftees  applied  for  an  interim  warrant  for  L.  10,000  on 
the  purchafers  of  part  of  Hugh's  landed  property,  to  account  of 
this  debt. 

Elizabeth  Rofe,  the  mother  of  Andrew- William,  oppofed  this 
warrant,  on  the  ground,  that  notwithftanding  the  adjudication, 
the  provifion  ftill  continued  moveable  as  to  fuccefllon,  and  that 
as  Andrew-William  had  his  domicil  in  England,  the  divifionbf 
his  executry  muft  be  regulated  by  the  law  of  that  country,  by 
which  ihe  was  entitled  to  an  equal  fhare  with  his  furviving  bro- 
ther, in  terms  of  the  ftatute  i  James  II.  c.  17.  In  fupport  of  her 
claim,  it  was 

Pkaded:  A  creditor  having  the  free  adminiftration  of  his  own 
affairs,  who  leads  an  adjudication  upon  a  perfonal  debt,  if  he.  does 
not  guard  againft  it  by  proper  deeds,  muft  be  prefiimed  to  have 
intended  an  alteration  in  the  courfe  of  his  fucceflion.  But  when 
the  adjudication  is  led  by  thofe  ading  for  a  perfon  difabled  by 
non-age  or  fatuity,  from  difpofing  of  his  property,  there  is  no 
loom  for  this  prefumption.'  Hence  it  is  fixed,  that  no  deed  of  a 
guardian  can  afJed  the  fuccefllon  of  his  ward ;  Bankt.  vol.  i. 
p.169. ;  Fount.  I2th  Jnly  1688,  againft 

It  is  true,  indeed,  that  in  this  cafe  from  Fountainhall,  the  altera- 
tion in  the  ftate  of  the  pupil's  property  arofe  from  the  tutor's  vo^ 
iuntary  aft,  whereas,  in  the  prefent  cafe,  the  adjudication  was  ne- 
ceffary,  in  order  to  fecure  the  debt.  But  whether  the  deed  be  vo- 
luntary or  necefliary,  feems  unimportant,  as  the  general  principle 
applies  equally  to  both. 

2dfy,  Even  if  a  proper  tutor  could,  by  leading  an  adjudication, 
alter  the  line  of  his  pupil's  fucceflion,  an  adjudication   led  by  a 
fador  loco  tutoris  can  have  no  fuch  effed.     It  is   clear,  from  the 
preamble  of  the  ad  of  federunt  13th  Febjruary  1730,  under  which 
fuch  factors  are  appointed,  that  their  whole  duty  confifts  in  pre^ 
ferving  the  eftate  entrufted  to  their  management.     No  ftep,  there- 
fore, taken  with  this  view,  ftiould  alter  the  courfe  of  its  fuccef- 
lion.    Befides,  when  a  tutor  adjudges  the  eftate  of  his  pupil,  the 
adjudication  is  led  in  the  pupil's  name  ;  but  here  the  adjudication 
\!rent  out   in  the  name  of  the  fador  ;  fo  that  the  intereft  of  An- 
drew-William Rofs,  at  his  death,  had  refolved  into   a  perfonal 
claim  againft  the  fador,  which  muft  of  courfe  defc^nd  to  his  ex- 
ecutors. 

3/w,  It  is  not  in  i:onfequence  of  the  adjudication,  but  of  the  in- 
hibition in  1776,  that  any  part  of  the  debt  is  recovered.  The  in- 
terefts  produced  for  prior  adjudgers   exhauft  the  whole  price  of 

L  the 
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the  eftates  iii  Scotland.    But  an  inhibition  neither  alters  the  nature 
of  the  debt  nor  its  courfe  of  fucceflion. 

Anfwered:^\Jlj  It  is  not  the  prefumed  will  of  the  proprietor, 
hut  the  nature  of  the  fubjed  which  regulates,  whether  as  heritable 
it  fhall  defcend  to  the  heir,  or,  as  moveable,  go  to  the  neareil  in 
kin;  nay,  it  often  devolves  in  dired  oppofition  to  his  intention. 
In  the  cafe  of  Rofs  againft  Rofs  *,  in  1770,  fums  fecured  by  adr 
judication  went  to  the  heir  at  law  againft  the  entxa  voluntas  of 
the  deceafed.    See  alfo  Waddell  againft  Colt,  13th  February  1789. 
Upon    this   principle,  teftamentary  deeds,  bequeathing  heritage, 
and  difpofitions  on  deathbed,  are  ineftedual  againft  the  heir.     For 
the  fame  reafon  it  is  not' the  citation  in  an  action  of  adjudication, 
although  it  is  then  that  the  creditor  ihows  his  intention  of  alter- 
ing the  nature  of  the  debt,  but  the  decree  pronounced  upon  it, 
which  renders   a  perfonal  debt  heritable ;  Erik.  b.  2.  tit.  2.  §  14. 
And,  on  the  other  hand,  the  mere  intention  of  the  proprietor  to  con- 
vert his  heritable  into  moveable  property,  does  not  make  it  lofe 
its  heritable  quality ;  12th  November  1728,  Reids  againft  Camp- 
bell, ftated  in  Did.  vol.  i.  p.  374.  ;  Prefident  Falconer,  17th  Janu- 
ary 1683,  Wifliart  againft  the  Earl  of  Northeflc^    The  right  to  a 
debt  may  even  defcend  partly  to  the  heir,  and  partly  to  the  exe- 
cutor, although  it  is  impoflible  to  fuppofe,  that  the  predeceflbr  in- 
tended fuch  a  deftination ;  Kilk.  p.  245.  13th  June  1748,  Sir  Wil- 
liam Dunbar  againft  the  Executors  of  Brodie. 

Even  the  voluntary  ads  of  a  tutor  affed  the  pupil's  fucceiCon ; 
Stair,  b.  i.  tit.  6.  §36.;  Erfkine,  b.  i.  tit.  7.  §i8.j  Bankton,  b.  i, 
tit.  7.  §29.  and  36.  j  Hare.  p.  296.  19th  July  1671,  Sharp  againft 
Crichton.  And  that  his  neceflary  ads,  luch  as  the  prefent,  have 
that  efJed,  has  never  before  been  difputed. 

2dy  A  fador  loco  tutoris  has  nearly  the  fame  powers  with  a  tutor  \ 
Kilkerran,  13th  January  1747,  Robina  Pollock,  17th  June  1758, 
Brown  againft  Scouler.  What  is .  faid  of  the  adjudication  veiling 
in  the  fador  loco  tutoris^  and  not  in  the  pupil,  is  impoflible;  for 
then  it  would  follow,  that  the  debt  could  exift  in  the  one,  and  the 
adjudication  for  the  debt  in  the  other.  But  even  if  the  debt  and 
the  adjudication  could  be  thus  feparated,  it  would  not  avail  the  ob- 
jedor ;  for  a  perfonal  right  attached  to  an  heritable  fubjed,  is  e- 
qually  heritable  with  the  fubjed  itfelf.  The  fador  held  the  fub- 
jed in  truft,  and  the  claim  againft  him  was  to  denude. 

3^,  It  was  folely  in  virtue  of  the  adjudication  that  a  fecurity 
was  created  over  the  eftate,  by  which  the  debt  can  be  recovered. 
The  inhibition  had  merely  the  negative  effed  of  annulling  pofterior 
rights;  ferkine,  b.  2.  tit.  11.  §13. 

The  Court  were  of  opinion,  that  there  was  no  difterence  be- 
tween an  adjudication  led  by  a  fador  loco  tutoris  and  a  proper  tu- 
tor. And  a  great  majority  thought,  that  although  both  might 
better  the  fecurjty  of  the  pupil,  by  converting  his  moveable  eftate 
into  heritable,  yet  no  deed  of  either  could  alter  the  line  of  his  fuc- 

ceflion. 

•  Nat  yet  coUeftcd.      ♦ 
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ce/3ion.  It  was  further  obferved,  that  the  circumftance  of  a  iub- 
je<5%  heritably  fecured  going  to  the  neareft  in  kin,  was  not  at  all 
ad^^erfe  to  the  analogy  of  our  law  in  other  cafes.  It  was  upon  the 
fame  principle,  that  requifition  ufed  by  a  creditor  upon  an  infeft- 
tadit  of  annualrent  made  the  fum  in  the  right  moveable,  although 
tl^c  infeftment  remained. 

One  of  the  Judges  wifhed  to  make  a  diftindion  between  the  vo- 

latitary  and  neceflary  a£fcs  of  a  tutor,  and  to  confider  the  latter  as 

having  in  all  refpet^s  the  fame  effed  with  thofe  of  the  proprietor 

hinifelf.     But  it  was  fuggefled,  that  this  would  leave  the  matter 

on  too  loofe  a  footing,  and  involve  parties  in  a  proof  of  the  ne- 

ceflity  of  altering  the  fecurity  in  every  particular  queftion. 

The  Court  found,  ^^  That  the  debt  in  queftion  was  moveable  in 
^^  regard  to  fucceflion.^' 

A  reclaiming  petition  againft  this  interlocutor  was  refufed^  with- 
out anfwers. 


Locd  Reporter,  Swimion.  Far  Mn  Rob.  Wigit,  M.  R%fs. 

Alt.  Htmjwum  et  aliL  Clerk,  SiMclair. 

R.D. 


N^XXI.  February  i.  1793. 

HENRY    PEIRSE,   and  others, 


AGAINST 


Mrs   ELIZABETH    ROSS. 


Inhibition.—-^/!  inbihitien  againft  a  per/on  out  ofScotland^  is  effeBual 
againji  all  bis  lands  witbin  tbe  kingdom^  if  publijbed  at  tbe  market^ 
crofs  of  Edinburgb,  and  pier  andjbore  (f  Leitb. 

HUgh  Ross  was  proprietor  of  certain  lands  lying  in  the  ihires 
of  Ayr  and  Rofs,  which  were  brought  to  judicial  fale. 
In  the  ranking  of  his  creditors,  Elizabeth  Rofs  produced  as  her 
intereil,  a  claim  fecured  by  an  inhibition  which  was  executed  a- 
gainll  Hugh  Roft,  as  forth  of  the  kingdom,  at  the  market-crofs  of 
Edinburgh,  pier  and  ihore  of  Leith,  and  was  publifhed  againft  the 
lieges  both  there  and  at  tbe  mirket-crofs  of  Ayr,  the  head  burgh 
of  the  county  where  he  generally  refided  when  in  Scotland.  It 
2  was 
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was  regularly  recorded,  with  all  thefe  executions,  in  the  general 
regifter  at  Edinburgh. 

To.  this  inhibition  Henry  Pierfe  ^nd  other  creditors  of  Hugh 
Rofs 

ObjeEled:  That  as  it  had  not  been  publiftied  at  the  head  burgh  df 
the  ftiire  of  Rofs,  it  could  not  be  effectual  as  to  the  lands  belong- 
ing to  the  common  debtor  in  that  county.  The  objedl  of  publica- 
tion is  to  give  warning  to  the  lieges  (who  are  always  prefumed  to 
be  within  the  kingdom)  ©f  the  debtor's  fituation ;  it  muft  be  made 
therefore  at  the  head  burgh  of  the  county  where  the  debtor  re- 
fides  }  and  if  he  is  out  of  the  kingdom,  at  the  head  burgh  of  every 
county  in  which  his  property  is  fituated^  9th  June  1752,  Black- 
wood againft  the  Creditors  of  Hamilton. 

.Anfwcred :  If  the  debtor  is  within  Scotland,  it  is  fufficient  that 
an  inhibition  be  publifhed  at  the  market-crofs  of  the  head  burgh 
of  the  county  where  he  refides,  in  order  to  be  efFedual  againft 
his  heritage  wherever  fituated  j  and  if  he  is  out  of  the  kingdom, 
it  is  only  neceflary  for  this  purpofe,  that  it  fhould  be  publifhed 
at  the  inarket-k^Fofs  of  Edinburgh,  as  th^  commune  forum ^  and  at  the 
pier  and  fhore  of  Leith.  The  publication  at  the  market-crofs  of 
Ayr,  in  the  prefent  cafe,  was  merely  ufed  ob  majorem  cautelam.  If 
publication  at  the  market-crofles  of  the  head  burghs  of  every 
fhire  where  the  lands  lie,  were  required,  no  inhibition  could  be 
depended  upon,  with  refped  to  the  debtor^s  fubfequent  acquili- 
tions,  unlefs  it  were  publifhed  at  the  martet-crofs  of  the  head  burgh 
of  every  county  in  Scotland ;  Stair,  b.  4.  tit.  50.  §  10.  ^  Macdowall, 
b.  I.  tit.  7.  §  136.  J  Erlkine,  b.  2.  tit.  11.  §  6. 


€€ 


The  Court,  upon  the  ground  ftated  for  Mrs  Rofs,  "  Repelled 
the  objedion.' 

Lord  Ordinary,  Swinton.  A£l.  Rollandj  Swintotu  Alt.  JVigbt. 

Clerk,  Sinclair. 

R.  D. 


«  N'^xxri. 


Feb..  17P3'  COURT    OF    SESSION.  45 


N'XXIL  February  i.  1793. 

The  CREDITORS  of  James  Stein, 


AGAINST 

NEWNHAM;   EVERiTT  and  Company. 

•  1 

Right  im  Security^ — An  indefinite  fecurity  cannot  be  created  on  an 
heritable  bond. 


J  Ames  Stein  conveyed  to  Newnham^  Everett  and  Company^  an 
heritable  bond  for  L.  12,000^  fecured  by  infeftment^  as  a  cor- 
roborative fecurity  for  the  Turns  which  they  fhould  advance  on  a 
ca{h-account  to  Buchanan  and  Company^  with  whom  Stein  was 
conne<3ed  in  bufinefs* 

The  conveyance  was  filent  as  to  the  extent  of  the  fum  for  which 
the  bond  was  pledged. 

Newnham,  Everett  and  Company  took  infeftment  on  this  con« 
▼eyance,  and  both  before  and  after  doing  fo,  they  made  large  ad« 
fances  to  Buchanan  and  Company.  In  a  redudion,  at  the  inftance 
of  Stcin^s  creditors,  the  Court,  on  the  14th  November  1789,  and 
afterwards  the  Houfe  of  Lords,  found,  that  the  infeftment  could 
have  no  ef!ed  as  to  Turns  advanced  poflerior  to  its  date. 

A  doubt  having  been  flarted  when  the  lafl  interlocutor  was  pro- 
nouncedy  how  far  the  conveyance  was  effedual  at  common  law, 
cren  for.  Tums  advanced  prior  to  the  infeftment,  the  creditors  now 
Ihaped  their  objedion  accordingly,  and 

Pleaded :  The  proprietor  of  a  moveable  fubje6l  may  lawfully 
impignorate  it  for  a  future  as  well  as  for  a  prefent  debt,  for  a  debt 
of  indefinite  as  well  as  one  of  a  definite  extent,  and  the  delivery  of 
the  Tubjedl  completes  the  right  of  the  creditor. 

But  as  in  heritable  property  adual  delivery  is  impoflible,  if  a  pri- 
vate agreement  between  the  parties  were  TufEcient  to  conflitute  a  bur- 
den on  it,  there  would  be  nq  way  by  which  a  previous  incumbrance 
could  be  diTcovered.  To  fiipply  this  defed,  heritable  bonds,  and  o- 
ther  rights  in  fecurity  were  introduced,  which  are  not  efledual  till 
an  infeftment  taken  on  them  has  been  recorded  j  and  the  records 
would  but  ill  anfwer  the  purpofe  intended,  if  it  were  not  eflential 
to  fiich  rights,  that  they  fhould  exprefs  the  name  of  the  creditor, 
and  the  nature  and  extent  of  the  debt.  Hence,  although  this  prin- 
ciple was  little  attended  to  in  the  older  pradice  of  the  Court,  it 
is  now  completely  eflablifhed,  that  no  indefinite  burden  can  exifl 
upon  land  ;  Did.  vol.  ii.  p.  66,  67.  1734,  Creditors  of  Maclellan  * ; 
30th  June  1739,  Creditors  of  Brbughton  againfl  Gordon  j  Kilk. 
2ifl  February  1765,   Stenhoufe   againfl  Innes  and  Black.     The 

M  conveyance 

*  Not  ooQeaed. 
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conveyance  In  queftion^  therefore,  as  being  clearly  of  that  defcrip- 
tion,  muft  be  reduced. 

Anfwered :  There  is  a  material  diftindlon  between  the  cafe  where 
an  indefinite  burden  is  impofed  on  land^  and  to  which  all  the  cafes 
quoted  relate,  and  the  prefent,  where  it  is  to  be  impofed  on  an 
heritable  bond  already  fecured  upon  land.  As  the  value  of  land 
is  indefinite,  the  extent  of  the  burden  in  the  former  cannot  be  dis- 
covered from  the  records.  But  the  value  of  the  bond  is  definite, 
and  if  conveyed  without  limitation,  it  muft  be  prefumed  to  be 
burdened  to  the  utmoft  extent,  in  the  fame  manner  as  if  it  had  been 
fo  exprefled  in  the  conveyance.  The  records  thus  afcertain  both 
the  extent  of  the  burden  chargeable  on  the  lands,  and  the  amount 
of  the  debt  for  which  the  bond  is  impignorated. 

The  pofleflion  of  an  heritable  as  well  as  that  of  a  perfonal  bond^ 
may  be  transferred  to  a  creditor,  and  unlefs  in  fo  far  as  the  holder 
is'  reftrained  by  the  aft  1696,  there  feems  no  good  reafon  why 
both  may  not  be  impignorated  with  the  fame  freedom. 

The  Lord  Ordinary  reported  the  caufe  on  informations.  / 

Obferved  on  the  Bench :  It  has  long  been  eftablifhed,  that  no  in- 
definite burden  on  land  can  be  fupported.  There  is  no  room  for 
diftinguifhing  between  a  landed  eftate  and  an  heritable  bond ;  both 
are  held  by  feudal  tenures,  and  the  burdens  on  both  ought  to  be 
public.  Although  the  bond  alfigned  is  definite,  the  fecurity  crea- 
ted on  it  is.  indefinite. 

The  Lords  pronounced  the  following  interlocutor :  *'  Find  the 
conveyance, granted  by  James  Stein  of  the  heritable  bond  grants 
ed  by  Robert  to  James  Stein,  over  the  lands  of  Kincaple,  be* 
longing  to  Robert,  was  an  indefinite  fecurity,  and  therefore 
cannot  be  fiiftained,  fo  as  to  create  a  preference  to  Meflirs  Newn- 
ham,  Everett  and  Company,  in  a  queftion  with  the  other  credi* 
tors  of  James  Stein ;  and  therefore  reduce,  decern;  and  declare 
accordingly  ;  repel  the  claim  made  by  M efSrs  .  Newnham,  Eve- 
rett and  Company  for  the  expences  deburfed  by  them  in  this 
caufe  previous  to  the  agitating  the  point  now  under  confidera- 
tion,  and  find  expences  due  to  neither  party  ^J^^ 
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Lord  Ordinary,  Swinton.  Aft.  liean  of  Facultj^  Maetmocbii. 

Alt.  Wigbi,  Hay.  Clerk,  Sir^ames  Colquboun. 

D.  D. 
N^XXIIL 

*  The  defenders  contended,  that  the  purfiiers  plea  was  incompetent,  becanfe  the  final 
interlocutor  of  the  Court,  authorifing  a  partial  reduftion  onlj  in  an  aftion  where  a  total 
was  fought,  implied  that  quoad  ultra  the  defence  was  well  founded,  and,  at  any  rate, 
that  they  muft  be  entitled  to  the  expence  of  the  previous  litigation.  The  Court  were 
not  moved  by  this  objeftion.  There  is  nothing,  it  was  obferved,  to  binder  a  purfner 
from  infifting  feparately  on  di&rent  grounds  of  rednftion. 
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N*  XXIII.  February  7.  1793. 

-     JAMES    HENDERSON, 

AGAINST 

WILLIAM    SCOTT. 

Wrongous  Imprisonment. — ABi^joi^  c.  6. — A  per/on  in  fujpicious 
circumfiances  may  be  imprtfonedy  though  no  information  has  been  lodged 
that  the  crime  of  which  he  isfuJpeSed  has  been  committed. 

Public  OrTicEK.^^FavourableJituation  of  a  public  officer ^  a£iihg  bona 
fide  in  the  difcharge  of  his  duty. 

ON  the  13th  November  1788,  a  reputable  jeweller  in  Edin- 
burgh fent  information  to  the  office  of  the  SherifT-clerk,  that 
a  valuable  diamond-ring  had  been  left  at  his  fhop  by  James  Hen- 
derfon,  a  perfon  of  a  mean  appearance,  who  might  be  fufpeded  of 
having  got  it  by  difhoneft  means,  and  who  had  promifed  to  return' 
at  a  certain  hour,  to  get  his  opinion  of  its  value.  Henderfon  was 
in  confequence  apprehended,  and  brought  before  the  Sheriff,  when 
being  examined,  he  declared,  that  on  his  return  from  London, 
where  he  had  been  for  fome  time  a  menial  fervant,  having  occar 
fion  to  flay  fome  days  at  Berwick,  he  bought  the  ring  there  for 
78.  6d.  from  a  glazier's  apprentice,  whofe  Chriflian  name  was 
Thomas,  but  whofe  furname  was  unknown  to  him.  He  was  con- 
finned  in  this  account  of  the  matter  by  another  perfon  who  had 
been  prefent  at  the  purchafe. 

Mr  Scott  the  procurator-fife al  fufpeding  the  truth  of  this  flory, 
applied  for  a  warrant  of  commitment,  which  was  obtained,  and 
put  in  execution.  On  the  fame  day  he  wrote  to  the  Mayor  of 
Berwick,  making  inquiries  concerning  Henderfon's  flory.  By 
retura  of  pofl,  he  received  an  ahrwer,  by  which  it  appeared,  that 
Henderfon  had  told  the  truth,  and  he  was  in  confequence  imme- 
diately liberated. 

Henderfon  then  commenced  an  adion  of  wrongous  imprifon- 
ment,  oppreffion  and  damages,  in  which  he  called  as  defenders  the 
Sberiff-fiibflitute,  the  gaoler,  and  Mr  Scott,  and  founded  both  on 
the  common  law  and  the  ad  1 701.  But  at  an  early  flage  of  the  pro- 
cefs  he  confented,  that  the  jailor  fhould  be  aflbilzied,  and  limited 
his  conclufions  againfl  the  other  defenders  to  a  claim  of  damages 
at  common  law,  in  which  he 

Pleaded:  A  Magiflrate  is  not  warranted  to  grant,  nor  a  public 

officer  to  apply  for  an  order  to  apprehend,  and  flill  lefs  an  order  to 

incarcerate,  for  a  criniinal  caufe,  without  previous  knowledge,  or 

at  leaft  credible  information  of  a  particular  ojSence  having  been 

3  committed. 
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committed.  AVhere  this  has  been  obtained,  the  officer  of  police 
muft  indeed  be  allowed  a  confiderable  latitude  in  proceeding  againfl 
whatfoever  perfon,  any,  even  flight,  if  probable  grounds  of  fiifpi- 
cion  fall ;  arid  If  in  this  way  an  innocent  perfon  fhall  fuffer  confine- 
ment, it  is  an  injury  which  muft  be  fubmitted  to  for  the  fake  of  the 
general  fafety.  But  he  cannot  be  allowed  to  infer  from  cir- 
cumftances,  though  feemingly  unaccountable,  both  the  corpus  de^ 
lidli  itfelf,  (of  which  no  intelligence  has  been  got),  and  the  guilt  of^ 
the  fufpedled  perfon.  In  this  cafe  a  few  days  were  fufficient  to 
'  vindicate  the  purfuer  from  fufpicion ;  but  the  fame  principle,  had 
a  much  longer  delay  been  neceflary,  would  have  juftified  a  fimilar 
condu6t.  This  diftindion,  which  is  not  contradided  by  any  aur 
thority  in  the  law  of  Scotland,  is  completely  eftablilhed  by  the 
law  of  England.     Blackft.  b.  4.  chap.  21.  §  i. 

At  any  rate,  an  innocent  perfon  imprifoned  in  fuch  circumftan- 
qes^  ihould  recover  the  adual  lofs  fuftained  by  him* 

Anfwered :  A  Magiftrate  may  imprifon  on  fufpicion  of  an  inten- 
tion to  commit  a  crime.  A  conftable  may  detain  a  fufpicious  per- 
fon till  he  is  examined  by  a  Magiftrate.  A  private  peripn  may  ctb 
the  fame  thing  when  he  fees  people  quarrelling,  or  ufing  threaten- 
ing expreffions  to  each  other  ;  and  furely  the  detetftion  of  a  crime, 
which  may,  and  is  on  likely  grounds  believed  to  have  happened,  is 
as  important  to  fociety  as  the  prevention  of  a  crime  which  may 
poffibly  be  committed. 

Yet  the  unavoidable  confequence  of  the  purfuer^s  dodrine  would 
be  to  allow  the  moft  notorious  thief  or  robber,  however  incrC'- 
dible  his  ftory,  or  fufpicious  his  (ituation,  to  difpofe  of  his  goods 
with  impunity,  provided  he  could  outrun  the  news  of  his  guilt. 

As  there  are  fcarcely  any  fyftematic  authors  on  the  criminal  law 
of  Scotland,  no  dired  authority  can  be  adduced  in  fupport  of  what 
has  been  faid ;  but  it  may  be  inferred  from  Mackenzie,  from  the 
ad  1661,  chap.  38.  and  from,  the  ad  1701,  which  relates  chiefly 
to  commitment  for  trial,  and  not  to  commitment  for  examination 
and  inquiry,  as  in  the  prefent  cafe;  and  it  is  afcertained  by  daily 
praftice  both  in  this  country,  and  in  England,  whatever  may  be 
the  theory,  in  the  latter  kingdom. 

Replied:  Greater  latitude  may  frequently  be  allowed  for  the 
prevention  than  for  the  detedion  of  crimes  j  to  prevent  a  murder, 
than  to  deted  the  perfon  guilty  of  it ;  to  prevent  a  riot,  by  which 
the  lives  of  thoufahds  may  be  endangered,  than  to  deted  the  riot- 
ers after  the  quiet  of  the  country  is  reftored. 

The  ftatute  1661,  chap.  38.  introduces  certain  exceptions  to  the 
general  rule,  arid  is  in  other  refpeds  a  confirmation  of  it. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench :  The  ad  170 1  is  inapplicable.  When  the 
information  on  which  a  warrant  is  granted  is  calumnious,  the  only 
remedy  is  an  adion  of  oppreftion  and  damans  at  common  law ; 

a  but 
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but  here  the  condud  of  the  defenders  was  completely  juftified  by 
the  circumflances  of  the  cafe  and  daily  pradice, 

A  fecond  branch  of  the  purfuer's  claim  it  may  be  fufficient  bare- 
ly to  mention.  By  a  fecond  letter  from  the  Mayor  of  Berwick, 
received  a  few  days  aft^r  the  former,  Mr  Scott  was  informed,  that 
the  ring  in  difpute  had  been  found  upon  the  Calf-hill,  which  is  fi- 
tuated  about  a  quarter  of  a  mile  north  from  Berwick  on  the  Scotch 
road.  On  this  information  Mr  Scott  kept  the  ring,  both  in  order 
to  difcover  the  real  owner,  and  becaufe,  as  a  waif,  it  belonged  to 
the  Crown.  The  purfuer  prefented  two  petitions  to  the  Sheriff  to 
have  it  reftored,  which  being  refufed,  he  complained  by  bill  of  ad- 
vocation. A  proof  was  allowed,  from  which  it  appeared,  that  the 
Calf-hill  was  within  the  territory  of  the  town  of  Berwick.  The 
right  to  the  ring  was  therefore  to  be  regulated  by  the  law  of  Eng-- 
land,  by  which  waifs  belong  to  the  finder.'  The  ring  was  accord- 
ingly reftored.  The  purfuer  claimed  from  Mr  Scott  damages  for 
its  being  fo  long  withheld,  and  the  expence  of  recovering  it.  * 

Ohferved  on  the  Bench  :  Perhaps  Mr  Scott  ought  to  have  reftored 
the  ring  after  keeping  it  a  year.  But  there  being  this  material 
difference  between  the  fituation  of  a  public  officer  and  an  indivi- 
dual, that  the  former  is  obliged  in  duty  to  interfere,  while  the  lat- 
ter is  not,  it  would  be  dangerous  to  fubjed  him  to  damages,  when 
heafted  bonafide^  and  without  any  view  to  his  own  intereft,  as  he 
could  not  have  been  the  King's  donatory. 

The  Court  unanimoufly  "  fuftained  the  defences,  and  found  no 
^'  ground  for  damages"  on  either  conclufion  of  this  adion.  And 
by  a  narrow  majority,  chiefly  becaufe  there  was  no  fiind  from 
vhich  Mr  Scott  could  be  indemnified,  they  found  the  purfuer  not 
entided  to  the  expence  of  the  former  litigation. 

Lord  Reporter,  EJkgrove.  Ad.  Dtan  of  Faculty^  D.  Douglas. 

Alt.  Lord  Advocate^  Cba.  Hope.  Clerk,  Mitcbelfon. 


*  The  proceis  for  recovery  of  the  ring  had  been  remitted  to  the  aflion  of  damages,  in 
tider  to  obtain  a  judgment  of  the  Court  on  the  article  of  expences. 
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N"  XXIV.  February  8.  1793, 

The  M I N I S  T  E  R  of  the  Parlfh  of  Falkland, 


A  G  A  I  K  S  T 


DAVID    JOHNSTONE,  and  other*. 


0 

IjLEBe. — when  a  minijicr  is  deprived  of  bis  man/eand  glebe^  by  a  con 
tra&f  which  isfavedfrom  reduSion  by  a  prefer iptive  title ^  be  is  never 
thelefs  entitled  to  a  new  def\gnation. 

IN  the  year  1650,  a  contradk  was  made  between  the  minliler  o: 
Falkland  and  the  titular  of  that  parifh^  whereby  the  former 
with  confent  of  the  prefbytery,  gave  up  his  manfe  and  glebe,  an( 
in  lieu  thereof  accepted  of  the  annual  payment  of  a  chalder  o: 
bear  out  of  the  teinds. 

Mr  Brown,  the  prefent  incumbent,  brought  a  redudion  of  thi^ 
tranfadion  againil  the  prefent  pofleflbr  of  th«  glebe ;  but  he  ha- 
iring founded  his  defence  on  a  prefcriptive  title  fufficient  to  ex- 
clude, was  aflbilzied. 

Upon  this  the  minifler  applied  to  the  prefbytery,  to  defign  hinc 
a  new  manfe  and  glebe,  which  they  did  accordingly  3  and  he  thei 
renounced  all  claim  to  the  chalder  of  bear. 

The  fentence  of  the  preibytery  was  brought  under  review  by 
fome  of  the  heritors,  who 

Pleaded:  The  contrad  1650,  until  it  be  legally  fet  adde,  is  bind- 
ing upon  Mr  Brown  and  all  fixture  Incumbents,  The  prefbytery 
have  no  right  to  judge  of  its  validity,  which,  however,  they  have 
virtually  done,  by  their  proceedings  inllhis  cafe. 

2dly^  The  prefent  pofleflbr  of  the  old  glebe  has  acquired  a  pre- 
fcriptive right  to  it.  The  heritors  ought  not  to  fufFer  from  the  ne- 
gligence of  the  miniflers,  in  delaying  fo  long  to  challenge  the 
contrad.  The  purfuer  therefore  cannot  claim  a  new  defignation; 
Edgar,  loth  June  1724,  Minifler  of  Stoniekirk  againfl  Maxwell* 

^dly^  The  contradl  is  homologated  by  conflant  obfervance  for 
nearly  a  century  and  a  half,  on  the  part  of  Mr  Brown  and  his  pre- 
decefibrs. 

Anfwered :  As  it  has^  been  found,  that  the  old  glebe  cannot  be 
recovered,  a  decree  of  reducftion  of  the  contract  would  be  altoge- 
ther inept. 

idly,  The  contrad  was  undoubtedly  illegal ;  1572,  c,  48.  14th 

May  1 791,  Minifler  of  Little  Dunkeld.     The  right  of  bringing  it 

under  redudion  was  not  confined  to  fucceeding  incumbents.     The 

I  heritors 
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heritors  themfelves  had  a  title  to  purfue,  and  therefore  it  is  more 
reafonable  that  they  fhould  fuffer  from  theif  having  omitted  to  do 
fo,  than  that  the  prefent  incumbent  fhould  be  injured  by  an  illegal 
traxifadtion,  with  which  he  had  no  concern.  If  it  were  held,  that 
an  incumbent  is  tied  down  by  the  culpable  omiffions  of  his  pre- 
deceflbrs,  all  the  enadtments  of  the  Legiflature,  guarding  againft 
the  dilapidation  of  benefices,  would  be  fruflrated. 

^dfyf  The  taking  benefit  of  a  reducible  right,  while  it  fublifls, 
does  not  infer  homologation;  27th  Fpbruary  1688,  Chalmers  a- 
gainfl  Wood;  12th  March  1684,  Archbifhop  of  St  Andrew's  a- 
gainft  Bethune,  flated  in  the  Didkionary,  voce  Homologation,  p.  382. 
It  therefore  ought  not,  ex  paritate  rationis,  to  bar  a  minifler  from 
applying  for  a  new  defignation,  his  only  mode  of  redrefs,  when 
precluded  by  prefcription  from  recovering  the  ip/um  corpus  of  the 
^lebe  which  has  been  dilapidated. 

The  Lord  Ordinary  fuflained  the  defences  of  the  heritors. 

On  advifing  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved  on  the  Bench :  Every  clergyman  mufl  refide  within  his 

partm,  and  every  minifler  of  a  landward  parifh  is  entitled  to 

manfe  and  glebe,  befide  a  fui table  provifion  out  of  the  teinds. 

The  tranfadion  1650  was  therefore  unlawful,  and  the  minifler  is 

of  confequence  entitled  to  another  manfe  and  glebe. 

The  Court  unanimoufly  altered  the  interlocutor  of  the  Lord  Or- 
dinary, and  found,  that  '^  the  petitioner,  notwithflanding  of  the 
^'  coatraiS  1650,  is  entitled  to  a  manfe  and  glebe,  in  the  ordinary 
"  courfe  of  law.*' 

Lard  Ordinary,  Aha:  "Sot  the  Heritors,  Wight. 

For  the  Minifter,  W.  Robert/on.  Clerk,  Sinclair.  ^ 

R.D. 
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N*  XXV.  February  9.  1793, 

The   CREDITORS  of  John  Newlands, 


AGAINST 


ANDREW     MACKENZIE, 


Hypothec. — j4n  agent  ordained  to  make  exhibition  to  bis  clients  credi- 
tors, of  bis  title-deeds,  on  getting  a  decree  of  preference  for  bis  account^ 
i>n  the  produce  of  the  ful^eBs,  and  a  warrant  for  payment  out  of  the 
firjl  and  readiejl  of  the  funds  in  medio. 

JOhn  Newlands  owed  Andrew  Mackenzie,  writer  to  the  Sig- 
net, an  account  for  bufinefs  performed.     His  creditors  demand- 
ed exhibition  or  infpedtion  of  certain  title-deeds  belonging  to  him, 
in  Mr  Mackenzie's  pofleflion,  which  he  refufed,  till  ne  got  pay-  ' 
ment  of  his  account. 

The  creditors  had  no  objedtion  that  Mr  Mackenzie's  prefe- 
rence on  the  fuiids  of  the  debtor  fhould  be  afcertained  by  a  de- 
cree of  the  Court,  but  infifted,  that  they  fhould  have  infpetSion  of 
the  title-deeds. 

Mr  Mackenzie 

ObjeBed:  A  third  party  may  no  doubt  call  for  exhibition  of 
viTitings  in  modum  probationisj  although  fubjedt  to  the  writer's  hy- 
pothec, without  paying  his  account;  Diftionary,  vol.  i.  p.4i9. : 
But  this  is  not  competent  to  the  employer,  or  to  creditors  ftand-  ' 
ing  merely  in  his  right ;  Kilkerran,  voce  Hypothec,  No.  7.  Wal- 
lace; 23d  January  1773,  Finlay  againll  Syme;  9th  Auguft  1781, 
Ranking  of  Provenhall. 

From  the  peculiar  fituation  of  the  property  of  Mr  Newlands, 
there  is  reafon  to  believe,  that  the  creditors  will 'not  find  it  their 
intereft  to  fell  it,  fo  that  the  hypothec  will  thus  be  completely  dif- 
appointed. 

'Anfwered :  The  decifions  above  quoted  proceeded  on  fpecialties. 
If  the  title-deeds  are  not  produced,  the  fiibjedls  muft  remain  un- 
fold, and  the  account  unpaid.  If  they  are  produced,  and  the  fub- 
jedls  fold,  the  objedlor  will  get  payment;  if  they  are  not,  he  can 
fuffer  nothing  by  the  production. 

The  Lord  Ordinary  ordered  the  writings  called  for  to  be  pro- 
duced, referving  to  Mr  Mackenzie  his  right  of  hypothec. 


The  Court,  upon  advifing  a  reclaiming  petition  and  anfwers, 
remitted  to  the  Lord  Abercromby  to  afcertain  the  amount  of 
the  petitioner's  account;  and  upon  the  petitioner's  lodging  in 
the  clerk's  hands  the  papers  in  queftion,  found  him  entitled  to 
I 


''  a 
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"  a  warrant  upon  the  fador,  for  the  amount  of  the  account,  when 
"  fo  afcertained,  out  of  the  funds  received  or  to  be  received  by 
"  him  out  of  the  fubjed  in  medio,  and  remitted  to  the  Lord  Aber- 
^'  cromby  Ordinary  to  proceed  accordingly/' 

Lord  Ordinarj,  Ahercromby.  For  Mr  Mackenzie,  G.  Tergvjfon^  Cba.  Hay. 

Alt.  Charles  Hope.  Clerk,  Sinclair. 

D.  D. 


•N.'XXVI.  Feiruary  g.  lyg^' 

JOHN   SI  ME   and  his   ATTORNEYS, 

AGAINST 

The  CHILDREN   of  George  SImpfon. 

Witness. — ObjeSion  to  a  witnefs  that  be  is  a  party  in  the  procefsy  as 
attorney  for  the  purjuer,  found  to  be  removed  by  bis  obtaining  a  bond 
relieving  bimfrom  the  confequences  of  the  aBion. 

GEoRGE  Simpson  having  purchafed  fome  houfes  from  the  Earl 
of  Findlater,  John  Sime,  his  fon-in-Iaw,  advanced  him 
*L  200,  to  enable  him  to  pay  the  price,  for  which  George  Simpfon 
granted  a  mifllve,  obliging  himfelf  to  give  an  heritable  fecurity 
over  the  fubjeds,  as  foon  as  his  titles  to  them  fliould  be  made  up. 
William  Reid,  town-clerk  of  Banff,  who  wrote  the  miilive,  and 
the  Earl's  fadtor,  feem  to  have  been  the  only  perfons  except  Simp- 
fon's  own  family  who  knew  any  thing  of  this  tranfadion.  Soon 
after  the  miffive  was  granted,  John  ^Sime  went  abroad,  and  left 
with  Mr  Reid  the  charge  of  getting  his  heritable  fecurity  made  out. 
George  Simpfon  died  without  granting  the  heritable  fecurity, 
aod  Sime,  wifliing  to  recover  his  money,  named  Reid  and  others 
his  attorneys,  who  brought  an  adlion  againft  the  children  of  George 
Simpfon,  as  reprefenting  their  father. 

The  original  miflive  was  in  the  pofleflion  of  one  of  the  defend- 
ers, who  faid  fhe  had  found  it  among  her  father's  papers,  and 
contended,  that  it  had  either  never  been  delivered,  or  had  been 
given  up  upon  payment.  Sime,  on  the  other  hand,  alleged,  that 
flie  held  it,  as  depofitary  for  him. 

A  proof  having  been  allowed,  the  purfuers  propofed  to  examine 
Mr  Reid.  This  being  oppofed,  the  Lord  Ordinary,  "  in  refpedl 
"  of  his  being  one  of  the  attorneys  for  the  purfuer,  and  by  that 
"  means  nlaterially  interefted  in  the  iflue  of  the  caufe,  in  hocjlatu 
"  fullained'*  the  objedion. 

O  Upon 
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Upon  which  the  agent  of  the  purfuers  granted  and  produced  i; 
procefs  an  obligation,  binding  himfelf  and  his  heirs  to  free  M 
Reid  of  every  claim  which  might  arife  againft  him,  in  confe 
quence  of  his  being  attorney  in  the  adllon. 

The  defenders  flill 

ObjeBed:  Mr  Reid  is  a  purfuer  in  this  adion,  and  is  neverthe 
lefs  infifting  that  his  own  oath  fhould  be  taken  ;  but  as  his  interei 
in  the  iflue  of  the  caufe  was  originally  an  unfurmountable  objec 
tion  to  his  being  admitted,  (Erfkine,  b.  4.  tit.  2.  §  25. ;  Did.  vol.  i 
p.  524.  V.  Witnefs,)  it  would  be  dangerous,  in  point  of  precedent 
to  give  the  bond  produced  the  effed  of  removing  it ;  Did.  vol.  i; 
p.  526.  V.  Witnefs. 

Anfwtred :  Mr  Reid  is  merely  a  nominal  purfuer.  His  interei 
iji  the  iffue  of  the  caufe,  which  was  at  firfl  but  contingent  an 
remote,  the  principal  purfuer  being  undoubtedly  folvent,  is  now  en 
tirely  done  away  ;  Did.  vol.  ii.  p.  526. 

Befides  neceflary  witnefles,  like  the  prefent,  have  in  many  cafe 
been  admitted,  even  where  they  had  a  real  intereft  ;  Did.  vol.  ii 
p.  524,  525.  vol.  iii.  p.  565. ;  12th  July  1743,  Lindfay  againft  Ram 
fay,  Clerk  Home;  19th  December  1786,  Scott  againft  Caverhill. 

■ 

The  Lord  Ordinary  allowed  Mr  Reid  to  be  examined,  refervin 
all  objedions  to  his  credibility. 

Upon  advifing  a  reclaiming  petition  and  anfwers,  the  Coui 
^'  adhered/* 

Lord  Ordinary,  yuftice-Cleri.  Aft.  M.  Rofs.  Alt-  Honyman. 

Clerk,  Gordon. 

D.  D. 
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N*  XXVII.  February  13.  1793, 

(T  E  I  N  D     COURT.) 


Sir   THOMAS    DUNDAS, 


AGAINST 


ROBERT    BAIKIE,  and  others. 


Teinds. — When  a  joint  feu- duty  is  payable  for  Jiock  and  teind,  the  por-^ 
tion  paid  for  the  latter  is  free  teind. 

THE  Earls  of  Morton,  from  whom  Sir  Thomas  Dundas  derU 
ved  his  right,  held  the  earldom  of  Orkney  and  lord  (hip  of 
Shetland,  with  the  teinds  belonging  to  them,  by  a  grant  from  the 
Crown  in  1643,  confirmed  by  various  ads  of  Parliament. 

That  family  feued  out  a  great  part  of  the  lands  contained  in  this 
grant,  for  payment  of  an  annual  feu-duty  for  flock  and  teind,  with- 
out diftinguifhing  the  proportion  payable  for  each. 

The  oiinifter  of  St  Andrew's  and  Deernefs  in  Orkney,  having  got 
an  augmentation  of  ftipend.  Sir  Thomas  Dundas  made  up  a  fcheme 
of  locality,  in  which  the  augmented  ftipend  was  allocated,  ly?,  On 
thofe  heritors  who  had  no  right  to  their  teinds ;  and,  2dly^  On 
thofe  who  had  acquired  right  to  them  .by  the  feu-charters  above 
mentioned. 

Mr  Baikie  and  other  heritors  in  this  laft  fituation,  objected,  that 
the  part  of  the  feu-duty  payable  by  them  to  the  titular  for  their 
teinds,  muft  be  confidered  as  free  teind,  and  allocated  primo  locOy 
and 

Pleaded : — When  teinds  are  let  in  tack  to  the  heritor,  the  tack- 
duty  muft  be  exhaufted  before  any  further  burden  can  be  impofed 
on  him  J  Erikine,  b.  2.  tit.  10.  §51.  Now  there  is  no  room  for 
making  a  diftindion  between  a  tack  and  a  feu  of  teinds ;  both  give  a 
real  right ;  a  tack  may  be  granted  for  a  period  equivalent  to  a  per- 
petuity; 17th  Novenxber  1763,  Wight  againft  Earl  of  Hopetoun, 
Didionary,  vol.  iii.  Tack.  And  in  both  there  is  an  irritancy  d?^«o// 
folutum  canonem^  and  a  yearly  payment,  which  is,,  or  at  leaft  in  law 
is  fuppofed  to  be  the  full  value  of  the  liibjecl. 

When  a  titular  is  forced  to  fell  his  teinds  at  the  rate  of  fix 
or  nine  years  purchafe,  it  is  equitable  that  he  fliould  be  freed 
from,  and  that  the  landlord  acquiring  an  heritable  right  for  a  price 
fo  inadequate,  fliould  be  burdened  with  all  future  augmentations. 
But  if  the  fame  rule  held  where  by  an  extrajudicial  tranfadlion  the 
titular  gets  the  yearly  value  of  his  teinds,  the  heritor  would  be  fub- 
jeded-in  double  payment  of  them. 

This 
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This  objedlion  Is  fupported  by  1587,  c.  29.  which  is  in  full 
force,  in  all  cafes  where  a  procefs  has  not  been  brought  upon 
the  fubfequent  flatutes,  and  by  the  following  authorities,  Forbes 
on  Tithes,  piart  2.  €•  6 ;  nth  March  1684,  Heritors  of  Tullialin 
againft  Colvill,  Fountainhall,  vol.  i.  p,  281. ;  February  1738,  Duke 
of  Douglas  againft  Elliot,  Didionary,  Teind,  p.  442.;  Erfkine, 
b.  2.  tit.  10.  §  51.  52. 

Anfwered:  The  titular  had  an  undoubted  right  to  fell  the  teinds 
to  the  heritors,  in  which  cafe  he  would  receive  a  price  on  which 
no  future  burden  could  be  impofed,  and  they  would  acquire  the 
privilege  of  drawing  their  own  teinds,  which  could  not  afterward 
be  allocated  till  the  free  teind  was  exhaufted. 

The  objedors  have  by  their  feu-charters  obtained  a  permanent 
heritable  right  tq  their  teinds,  very  .different  from  the  temporary 
right  of  a  leflee,  and  for  that  reafon  their  teinds  have  been  alloca- 
ted ov\j  fecundo  loco. 

For  thefe  advantages  they  have  given  a  valuable  confideration, 
and*  it  cannot  affed  the  rights  of  parties,  whether  it  confifted  in  a 
price  inftantly  paid,  in  a  bond  payable  at  a  future  period,  or,  as 
in  the  prefent  cafe,  in  an  equivalent  annuity  payable  out  of  the 
lands;  Erfkine,  b.  2.  tit.  10.  §  38.  See  alfo  Forbes  on  Tithes, 
p.  296.   ' 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  "  In 
*^  refped  it  is  admitted,  that  part  of  the  duties  paid  by  the  heri- 
"  tors  of  the  parifh  of  St  Andrew's  and  Deernefs  to  Sir  Thomas 
** .  Dundas  are  teind -duties,  finds,  that  thefe  teind-duties  are  firft 
^^  to  be  allocated  along  with  the  other  free  teinds  of  the  parifh/' 

The  Court  *^  adhered"  by  two  confecutive  judgments  *. 

Lord  Ot*diiiar7,  Stonejield.  For  the  Obje&ors,  Honyman.  Alt.  W.  Robertfou* 

B.D. 


N*  XXVIII. 

*  Similar  judgments  were  pronounced  in  a  cafe  of  the  fsune  kind,  occurring  between 
Mr  Grahame  of  Kinrols  and  his  valTals. 
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February  13.  1793 


(TEIND    COURT.) 


DAVID     WILKIE, 


AGAINST 

The  HERITORS  of  the  Parilh  of  Cult. 

Communion  Elements. — "tbe  Court  cannot  award  an  allowance  for 
tbem  out  of  tbejlock. 

IN  a  procefs  of  augmentation  brought  by  Mr  Wilkie,  minifler  of 
the  pariih  of  Cult,  the  Court  awarded  to  him  by  way  of  fti- 
pend,  **  the  whole  teinds,  parfonage  and  vicarage,  including  there- 
^'  in  L.  40  Scots  for  furoifhing  the  communion-elements*^' 

The  purfiier  prefented  a  petition,  praying  /that  the  fum  allowed 
for  communion-elements  fhould  be  increafed.  The  petition  was 
refufed,  without  anfwers. 

A  fecond  petition  was  oftered  for  the  fame  purpofe,  in  which  two 
cafes  were  flated  where  the  Court,  after  the  teinds  were  exhaufted, 
had  burdened  the  heritors  with  a  fum  for  communion-elements^ 
payable  out  of  the  flock.     In  anfwer  to  this  petition,  the  heritors 

Pleaded :  The  teinds  alone  are  burdened  with  the  expence  attend- 
ing the  adminiftration  of  the  facrament ;  and  indeed  the  commiflion 
of  teinds  has  no  authority  to  pronounce  any  decree  which  cannot 
be  made  efTedual  from  them;  1572,0.52.;  1592,0.123.166.; 
1606,  C.2. ;  1617,  c.  3. ;  i62ij  0,5.;  1633,  c.  8.  19.;  1661,  c.  61.; 
1663,  c.  28.;  1672,  €.15.;  1686,  c.  22.;  1690,  c.  30. ;  1693,0.23.; 
1707,  c.  9* ;  Stair,  b.  4.  tit.  i.  §  58. ;  Bankt.  b.  2.  tit.  8.§  165, 166.; 
£rikine,  b.  i.  tit.  5.  §  23. ;  25th  November  1778,  Heritors  of 
Glenbucket*;  17th  June  1772,  Robertfon  againft  Lady  Frances 
Erikine. 

Obferved  on  the  Bench :  This  Court  has  no  jurifdidion  over  the 

ilock. 

The  petition  was  unanimoufly  refufed. 


AjEL  Wm.  Rfibmfon. 


Alt.  R.  Cra^$ 


D.D. 
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WILLIAM    MUIR,    and  others, 


AGAINST 


WILLIAM    MACBEAN,  and  others. 


Burgh  Royal. — "the  Magijlrates  and  T'own-council  of  Edinbi 
have  power  to  form  and  regulate  focieties  of  porters^  chairmen^  < 
within  the  city. 

Difbanded  foldiers  are  not  entitled  to  exercife  a  plurality  of  trades. 


THE  porters  of  Edinburgh  were  firft  formed  into  a  diflin(Sl 
ciety,  by  an  adt  of  the  Town^council,  in  1738,  by  wt 
they  are  allowed  to  exadt  admiflion-dues,  Wr.  for  the  benefit 
their  poor,  and  are  fubjeded  to  a  variety  of  regulations,  in  01 
to  fecure  their  good  behaviour.  The  ad  declares,  "  That  no  ] 
"  fon  fhall  be  allowed  to  labour  or  carry  burdens  within  the  < 
"  in  the  charader  and  flation  of  a  porter,'*  who  does  not  obc) 
diredions  ;  Maitland's  Hiftory  of  Edinburgh,  p.  336,337. 

The  chairmen  form  a  diflind  fociety,  and  were  put  under  r< 
lations  by  the  Magiftrates  in  the  fame  year. 

The  ad  relating  to  the  porters  was  refcinded,  and  new  reg 
tions  adopted,  by  an  ad  of  Council  in  1762,  by  which  it  is  ] 
vided,  that  no  chairman  (hall  be  allowed  to  enter  into  the  foe 
of  porters. 

In  1777,  the  Council  framed   additional  regulations  for 
fociety  J    in  particular,  they  prohibited  the    chairmen-  from 
terfering  with    the    bufinefs  of  a  porter,    under  this  except 
"  That  they  may  carry  furniture  in  flitting  time,  from  the  1 
"  to  the  30th  of  May,  on  paying  is.  8  d.  each  every  year 
"  the  porters  box,  for  the  ufe  of  the  poor.*' 

A  fimilar  regulation  had  been  made  annually  for  feveral  y 
before. 

It  was  declared  by  thefe  ads,  that  the  fociety  formed  by  tl 
and  the  regulations  which  they  introduced,  fliould  only  cont 
during  pleafure. 

In  fpring  1790,  the  fum  to  be  paid  by  the  chairmen  for  the 
vilege  of  carrying  furniture  at  flitting  time,  was  by  the  fit 
Magiftrate  increafed  to  2S.  6d. 

Certain  difbanded  foldiers,  who  had  become  chairmaflers,  ha 
xefufed  to  pay  for  this  privilege,  William  Muir,  boxmafler  tc 

X  foe 
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fociety  of  porters,  complained  to  the  Magiftrates,  who  gave  jvKig- 
ment  againft  the  chairmafters. 

In  a  lufpenfion  of  this  decree,  the  chairmafters 

Pleaded:  imo^  Corporations  with  exclufive  privileges  can  be 
formed  only  by  the  Legiflature  or  the  Crown;  Blackft.  vol.  i. 
p.  472,  and  fuch  as  have  long  exifted  are  prefumed  to  have  been 
fan(^ioned  by  their  authority ;  Vinen  Abr.  v.  Corporation, 

The  Magiftrates  are  entitled  to  make  fuch  regulations  as  are  ne- 
ceflary  for  the  police  of  the  city,  but  they  cannot  beftow  exclu- 
five privileges.  The  fufpenders,  therefore,  who  are  willing  to  fub- 
mit  to  the  former,  cannot  be  compelled  to  contribute  to  the  por- 
ters box. 

ado,  Difbanded  foldiers  are  entitled  to  follow  fuch  trades  as  they 
are  qualified  for,  without  being  fubjedled  to  corporation-laws. 

Anfwered:  imo,  The  Magiftrates  of  Edinburgh  have,  by  char- 
ters from  the  Crown,  and  indeed  the  Magiftrates  of  every  great 
city,  from  the  nature  of  the  thing,  muft  have  power  to  flibjed 
thofe  clafies  of  men  who  ply  in  the  ftreets  for  .hire  within  their 
bounds  to  fuch  regulations  as  are  neceflary  to  fecure  to  the  public 
the  faithful  execution  of  their  duty. 

The  exacSion  complained  of,  at  leaft  to  the  extent  of  i  s.  8  d;  is 
fandtioned  by  a  decree  of  this  Court  in  1776. 

2do,  The  Legiflature  did  not  mean  that  din)anded  foldiers  fliould 
have  power  to  carry  on  a  plurality  of  trades  at  one  time,  but  mere- 
ly that  they  might  exercife  any  o^ie  for  which  they  were  qualifiedi 
without  ferving  an  apprenticefliip,  or  paying  dues  of  admiflion; 
24  Geo.  III.  fefil  2.  c.  6. 

The  Lord  Ordinary  found  the  letters  orderly  proceeded. 

Upon  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench  :  The  Magiftrates  are  clearly  entitled  to 
make  regulations  for  the  police  of  the  city,  fubjed  however  to 
the  controul  of  this  Court.  Thofe  complained  of  feem  to  be 
very  proper.  At  all  events,  they  can  only  be  fet  afide  in  a  regu- 
lar procefs  of  reduAion.  A  fingle  Magiftrate  cannot  make  fuch 
regulations. 

Dift)anded  foldiers  cannot  follow  a  plurality  of  trades.  They 
have  no  higher  privilege  in  this  refped  than  a  member  of  that  cor- 
poration, whofe  trade  they  exercife. 

The  Lords  found  the  letters  orderly  proceeded,  to  the  extent  of 
I  s.  8  d.  againft  the  fiifpenders  refpedlively. 

And 
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,  And  after  advifing  a  fecond  reclaiming  petition^  with  anfwers, 
^^  they  adhered/' 

Lord  Ordinary,  ^uJlict-Cleri.  For  the  Sufpcndcrs,  WUdt.  Alt.  Honyman. 

Clerky  Sinclair. 


N*  XXX*  February  20.  1793. 

Meflrs  PERCHARD  and  BROCK, 


AGAINST 

JAMES    BRACKENRIDGE,  and  Others. 


Bill  of  Exchange. — T%e  bolder  of  a  bill  in  fecurity  for  fums  for^ 
merly  advanced^  or  to  whom  a  general  balance  is  due^  bas  the  fame 
privileges  with  a  bolder  for  value  injlantly  paid. 

PErchard  and  Brock  of  London,  were  the  correfpondents  of 
Meflrs  Agnew  and  Sheppard,  merchants  in  Guernfey.  In  this 
charader,  they  were  in  the  pradice  of  paying  bills  drawn  upon 
them  by  Agnew  and  Sheppard,  on  receiving  one  half /^r  cent,  of 
commiflion.  In  confequence  of  fuch  payments,  they  were,  in  the 
year  1788,  above  L.  1000  in  advance  for  that  Company.  In  order 
to  repay  thefe  advances,  Agnew  and  Sheppard  made  the  bills 
which  they  drew  on  their  debtors  in  this  country,  payable  to 
Perchard  and  Brock.  And  in  this  way  they  tranfmitted  certain 
bills  to  them,  payable  in  this  manner,  drawn  on  James  Bracken- 
ridge  and  others,  redding  in  Ayrihire.  Thefe  bills  were  after- 
wards accepted  j  but  when  they  became  due,  payment  was  refufed. 
The  prefent  adlion  was  therefore  brought  againft  the  acceptors  by 
Perchard  and  Brock,  and  their  attorney.     In  defence  it  was 

Pleaded :  The  bills  in  queftion  were  accepted  as  value  for  con- 
traband  goods  which  the  defenders  never  jeceived.  And  at  any 
rate,  for  the  price  of  iuch  goods,  no  adllon  can  be  fuflained. 
And  *as  this  defence  would  be  good  againft  Agnew  and  Shep- 
pard, it  muft  alfo  be  good  againft  the  prefent  purfuers,  who 
are  merely  their  agents  in  this  count ry.  The  bills  are  only 
made  payable  to  them  on  account  of  the  greater  conveniency  and 
advantage  of  remitting  money  to  London,  than  to  Guernfey,  The 
purluers,  according  to  their  own  admiilion,  give  the  drawers  no 
credit  for  bills  in  this  iituatlon^  but  only  for  their  proceeds  when 

received^ 
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received.  They,  therefore,  are  not  entitled  to  the  fame  privileges 
with  onerous  purchafers  of  bills,  who,  upon  the  faith  of  them,  imme- 
diately advance  their  contents  to  the  drawers.  They  muft  be  con- 
iidered  as  holding  the  bills  in  queftion,  either  as  confignees  of  the 
drawers,  or  as  creditores  bypotbecarii  for  the  fums  advanced  by  them. 
In  either  view,  they  can  have  no  higher  right  to  the  bills,  than  they 
would  have  to  any  other  mercantile  goods  pofltrffed  upon  the  fame 
footing,  that  is,  a  right  burdened  with  every  exception  competent 
againft  their  author. 

Befides,  if  the  purfuers  are  to  be  confidered  as  onerous  holder 
there  is  an  end  to  the  objedion  of  paEtum  illicitum  in  fmuggling 
contrafts,  as  it  is  a  very  eafy  matter  for  natives  of  this  coun- 
try, who  carry  on  an  illicit  trade,  to  take  their  bills  payable  to  a 
friendly  houfe  in  Britain,  in  place  of  making  them  payable  to 
themfelves. 

Anfwered:  The  purfuers  did  not  receive  the  bills .  in  queftion 
merely  for  the  purpofe  of  getting  payment  of  them,  as  fadors  for 
Agnew  and  Sheppard.  They  received  them  as  a  partial  reimburfe- 
ment  of  former  advances  made  to  that  Company.  Having,  there- 
fore, formerly  given  full  value  for  thefe  bills,  they  are  onerous 
holders,  juft  as  much  as  if  they  had  paid  down  their  contents  at 
the  time  of  their  delivery  ;  7th  January  1757,  ^^^  J^l^^  Douglas  a- 
gainft  Elliot;  Fac.  Coll.  No.  11. — 12th  February  1778,  Burnet  a- 
gainfl  Ritchie  J  Erfkine,  b.3»  tit.  2.  §  31.  Indeed,  if  a  contrary  rule 
were  eftabliflied,  it  would  be  deftrudive  to  the  commerce  of  bills, 
as  at  leaft  one  half  of  thofe  which  occur  in  mercantile  tranfadions, 
are  gJranted  not  for  money  inftantly  received,  but  in  payment  of 
debts  formerly  contraded. 

Thd  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench :  Bills  fent  to  bankers  or  others,  as  value 
in  account,  are  confidered  by  merchants  as  having  every  privilege 
of  bills  fent  for  any  other  fort  of  value,  and,  on  faith  of  them,  thofe 
to  whom  they  are  tranfmitted,  give  credit,  and  make  further  ad- 
vances. 

The  Court,  by  a  great  majority,  found,  "That  the  purfuers 
^*  were  onerous  holders  of  the  bills  in  queftion,  to  the  extent  of  the 
"  balance  due  to  them  by  the  drawers  j  and  therefore  repelled  the 
"  defences.' • 

Lord  Reporter,  Abercromby.        Aft.  Connell.        Alt.  Macomcbie^  Corbet. 
Clerk,  Men^us. 

R.  D. 
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N*XXXI.  February  21.  l^g^. 

NEIL    M^CALLUM, 


.AGAINST 


4€ 

€i 

4€ 


JAMES    CAMPBELL. 


Title  to  pursue, — A  general  fervice  as  beir  of  line  is  not  afufficient 
title  to  purfue  in  a  redudlion  of  a  rigbt  to  lands  on  wbicb  infeftment  bar 
followed  J  where  the  purfuer^  if  ft^ccefsful^  mujl  take  them  up  as  beir  ^ 
provijion. 

IN  the  year  1725,  Neil  Macindoer,  proprietor  of  the  lands  of 
Kilchoan,  refigned  them  into  the  hands  of  Patrick  Campbell, 
the  fuperior ;  whereupon  he  obtained  a  new  charter,  granting  them 
to  himfelf,  "  in  vitali  reditu  duran.  omnibus  fuae  vitae  diebus,  et 
**  poft  ejus  deceflum,  hasredibus  mafculis  legitime  procreandis  in- 
^*  ter  eum  et  Annam  Maccallum,  ejus  fponfam;  quibus  deficienti- 
"  bus,  hjeredibus  mafculis  legitime  procreandis  de  ejus  corpore, 
*^  uUo  fubfequente  matrimonio ;  quibus  deficientibus,  Duncano  Mac^ 
^^  indoer  in  Kilchoan,  filio  patrui  didi  Nigelli  Maciudoer,  et  hae- 
redibus  mafculis  legitime  procreatis,  five  procreandis  de  cor- 
pore di6li  Duncani  Macindoer ;  quibus  deficien.  proximis  legit- 
imis  haredibus  mafculis  didli  Nigelli  Macindoer  quibufcunque ; 
quibus  etiam  deficien,  ejus  haredibus  et  ajjtgnatis  quibufcunque^  hae- 
""  reditarie  et  irredimabiliten" 

Neil  Macindoer  took  infeftment  in  terms  of  the  charter,  and 
died,  leaving  Mary,  an  only  child  j  the  fucceflion  therefore  opened 
to  Duncan  Macindoen 

Duncan  had  only  one  fon,  who  did  not  long  furvive  his  father. 
On  his  death,  John  Macindoer  took  up  the  fucceflion  under  the 
charter,  as  nearefl:  lawful  heir-male  of  Neil;  and  on  the  i6th  Fe- 
bruary 1753,  Mr  Campbell,  the  fuperior,  granted  him  a  precept  of 
vlare  conjlat  in  that  charader,  upon  which  infeftment  followed. 

A  few  weeks  previous  to  his  obtaining  this  precept  of  ^lare^ 
John  Macindoer  executed  a  difpofition  of  the  lands  in  favour  of 
Mr  Campbell,  containing  a  procuratory  of  refignation  ad  remanent 
tiam^  on  which  an  inftrument  of  refignation  followed  on  the  19th 
February  1753,  which  was  duly  recorded. 

When  the  period  of  the  long  prefcription  from  the  date  of  this 
tranfadion  had  only  a  few  weeks  to  run,  Neil  M^Callum,  fon  of 
Mary,  daughter  of  Neil  Macindoer,  ferved  heir  in  general  to  his 
grandfather,  and  brought  an  ad  ion  of  redudion  and  improba- 
tion  againft  Mr  Campbell,  and  the  reprefentatives  of  John  Mac- 
indoer, in  order  to  fet  afide  their  titles,  i/?,  Not  only  becaufe  John 
Macindoer  was  not  the  heir-male  of  Neil,  but  becaufe  there  were  no 
heirs-male  in  exiftence,  fo  that  the  fucceflion  opened  to  him  under 

the 
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the  laft  deftination  of  the  charter  1725,  to  heirs  whatfoever.  2dfy^ 
Becaufe  the  precept  of  dare  eonjlat  granted  to  John  did  not  fpeci- 
fy  any  chain  of  connection,  from  which  it  could  appear  that  he 
was  the  heir-nxale  of  Neil.     In  defence  it  wasi 

Pleaded :  ly?.  The  purfuer's  general  fervice  as  legitimus  et  propin- 
quior  bares  of  Neil,  does  not  give  him  a  title  tp  carry  on  the  pre- 
fent  adion.  Although  the  fad  eftabliflied  by  the  fervice  may  be 
true,  it  does  not  follow,  that  the  preceding  deftinations  in  the  charter 
1725  have  failed,  and  that  the  purfuer  has  now  right  to  the  lan^s 
in  queftion;  nor  has  he  in  any  fhape  conneded  himfelf  with  the 
lands. 

zdfyy  The  rights  produced  are  fufficient  to  exclude  the  purfuer's 
title,  upon  the  defender's  inftruding  the  fad,  that  John  Macindoer 
bis  predeceflbr's  author  was  Neil's  neareft  lawful  heir-ipale,  of 
which  he  now  offers  a  proof.  He  will  alfo  inftrud,  that  there  are 
Other  heirs-male  of  Neil  ftill  in  exiftence,  which  mull  completely 
bar  any  right  on  the  part  of  the  prefent  purfuer  j  and  this  proof  is 
thought  to  be  competent,  being  precifely  analagous  to  the  proof 
of  podeiOon,  which  the  Cqurt  uniformly  ^llow  when  a  prefcriptive 
right  is  founded  on  as  a  title  to  exclude. 

Anfwered:  ift^  Unlefs  the  purfuer's  prefent  title  is  fuftained,  he 
mud  be  for  ever  excluded  from  infilling  in  the  prefent  adipn.  It 
is  impoinble  for  hiqa  to  obtain,  a  fpecial  fervice  as  heir  of  provi(iqp 
to  his  grandfather,  becaufe  while  the  precept  of  clare  and  infpft- 
ment  in  favour  of  John  Macindoer  (land  in  the  way,  it  can  never 
be  faid  that  his  grandfather  died  lail  veil  and  feifed  in  the  lands. 
Neither  ?an  tb?  purfuer  expedp  a  general  fervice,  as  heir  of  provi- 
(ion  tp  hb  grandfather,  becgpfe  before  obtaining  it  he  mufl  prove, 
that  all  the  heirs-male  called  to  the  fucceflion  haye  failed.  Bi|t 
how  can  this  be  done,  till  the  precept  of  clare  in  favour  of  John 
Macindoer,  fiflefting  the  exiftence  of  an  heiprmale,  be  reduced. 
Befides,  it  has  been  diecided,  that  a  general  fervice  \%  a  fu^icient 
title  in  the  redudion  of  rights  on  which  infeftment  has  followed ; 
Kilk.  6th  November  1746,  Horns  againfl  Stevenfon,  voce  Title  to 
purfiie.  And  even  if  the  purfuer  had  not  been  ferved  either  in  gene- 
ral or  fpecial,  yet  in  the  circumflances  of  the  prefent  cafe,  where 
it  is  impoflible  he  can  eftablifli  any  feudal  or  perfonal  right  to  the 
lands  till  the  defender's  titles  are  fet  afide,  his  right  of  blood  a- 
lone  ought  to  be  held  fufficient  to  enable  him  to  infift  in  the  pre- 
lent  adion. 

2dlyy  The  defender  in  reality  acknowledges,  that  his  title,  in  its  pre- 
fent fituation,  is  not  fufficient  to  exclude ;  for  he  admits,  that  in 
order  to  render  it  fo,  certain  extrinfic  evidence  is  neceflary.  The 
proof  offered  too  is  incompetent  hocjlatu^  and  the  reafoning  from 
the  cafe  of  prefcription  inconclufive.  If  a  deed  ex  facie  defedive 
were  founded  on  as  a  prefcriptive  title,  a  proof  of  pofleffion  would 
not  be  granted,  unlefs  the  adion  were  allowed  to  proceed  in  its 
ufual  courfe;  4th  July  1781,  Marion  Sinclair  againfl  Sinclair. 

But  further,  a  precept  of  clare  conJlat  is  in  no  cafe  efFedual  a- 
gainfl  third  parties;  Stair,-  b.  3.  tit.  5.  §26.;  Erfkine,  b.  3.  tit.  8. 
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§  71. ;  Bankton,  b.  3,  tit.  5.  par,  91,  And,  at  any  rate,  the  one  in 
queftion  is  fundamentally  null,  as  it  neither  fpecifies  the  propin- 
q\iity  of  the  vaflal  to  the  fuppofed  anceftor,  Stair,  b.  3.  tit,  5.  §  35.'; 
Erfkine,  b.  3,  tit.  8,  ^66.}  nor  the  charadler  under  which  he  a{^ 
fumes  the  fucceffion.  He  fliould  have  been  ftyled,  not  merely 
hdr-male,  but  heir-male  and  of  provijion  to  Neil  M^cindoGT  ^  i8th 
November  1788,  Reid  againfl  Woods. 

The  Lord  Ordinary  found,  that  the  titles  produced  were  not 
fufEcient  to  exclude. 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  the  Court 
were  of  opinion,  that  the  purfuer's  prefent  title  vf?i%  infufEcientj 
but  at  the  fame  time,  it  was  obferved,  that  the  defed  might  be  re- 
medied, notwithftanding  the  exiftence  of  the  precept  of  ^/^r^  r(7^r- 
Jlat^  in  any  of  the  following  ways  :  i>^,  By  a  fpecial  fervice  as  beir 
of  provifion  to  his  grandfather :  2dly^  Perhaps  even  by  a  general  fer- 
vice in  that  character:  Or,  3^/^',  By  an  adjudication  on  his  own 
trufl-bond,  followed  by  a  charge  to  the  fuperior  to  enter  him.  *  It 
was  alfo  obferved,  that  an  infeftment  flowing  a  non  domino  does  not 
exclude  a  fecond. 

The  Lords  "  recalled  the  interlocutor  reclaimed  againfl,  and 
**  found  the  purfuer  had  not  yet  produced  a  fufEcient  title,  but  al- 
*^  lowed  him  to  do  fo  cum  proccffit^  and  fifled  procefs  for  that  ef- 
''  fed.'' 

By  pronouncing  this  judgment,  the  Court  had  no  occafion  to  de- 
cide refpeding  the  fufficiency  of  the  defender's  title  to  exclude; 
but  on  this  point  they  feemed  to  be  of  the  fame  opinion  with  the 
Lord  Ordinary. 


Lord  Ordinary,  Swinton. 
Alt,  AT.  Rofsj  Arch.  CampheU. 


A&.  Solicitor  Blair^  Fletcher. 
Qerky  Sinclair. 


R.D. 
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N* XXXII.  February  21.  1793. 

ALEXANDER    SMOLLET, 


AGAINST 


BELL    and    R  A  N  N  I  E^   and  others. 

Proof.—//  is  competent  to  prove  hy  foBs  and  circumjiances^  that  one 
oj  two  joint  Migants  in  a  bond  is  only  cautioner  for  the  other  ^fo  as  to 
entitle  him  to  a  total  relief  out  of  the  bankrupt  ejlate  of^  the  co^obli- 
gant. 

ALexandfr  Smollet  and  the  late  Alexander  Pentland  were 
joint  obligants  in  a  bond  for  L«  300.  The  -whole  (iim  was 
paid  by  Smollet,  who,  in  the  ranking  of  Pentland' s  creditors,  ftated 
a  variety  of  circumftances  in  order  to  eftabliih  that  the  bond 
was  granted  folely  for  behoof  of  the  latter,  and  craved  a  total 
rdlief. 

The  creditors,  on  the  other  hand,  contended,  that  Mr  Smol- 
let being  ex  facie  of  the  bond  a  joint  obligant,  the  prefump- 
tion  thence  arifing  againft  him  could  only  be  removed  by  awri- 
ting  equally   formal  with  the  bond  itfelf  j    Erfkine^  b.  4.  ,tit.  2. 

The  Court  had  no  doubt  of  the  competency  of  a  proof  by  fads 
and  circumftances,  and  found  "  it  fufEciently  inftruded,  that  the 
^'  joint  bond  granted  by  the  purfuer  and  Alexander  Pentland  was  a 
"  cautionary  obligation  undertaken  by  the  purfuer  for  Mr  Pent- 
"  land,  and  remitted  to  the  Lord  Ordinary  to  proceed  according- 

Lord  Ordinary,  Aniervitti.  Aft.  Sony  man.  Alt.  Wight. 

£lerk,  Menzies. 

D.D. 


.» 


N"  XXXIIL 


m  DECISIONS    OP    THE         14*»XXXin. 


•N»  XXXIII.  Tebruary  2^  1^9$. 

DAVID    PARK, 


AGAINST 

JOHN    RUTHERFORD, 

Jurisdiction. — Commissary  Court. — In  quejlions  of  debt  it  is  com* 
petent  for  a  Commiffary  to  dectrn  for  expences  of  procefs  and  of  ex^ 
trail,  though  thereby  the  fum  contained  in  the  decree  Jbould  exceed 
L.  40  Scots. 

DAviD  Park  having  obtained  from  the  Commiflary-depute  of 
Peebles  a  decree  agalnfl  John  Rutherford,  for  L.  3 :  6  :  6  of 
principal,  with  15  s.  of  expences  of  procefs',  and  3  s«  for  expence 
of  extrad,  prefented  a  bill,  praying  for  letters  of  homing  in  com- 
mon form.  The  clerk  to  the  bills  refilled  to  write  upon  it,  in  re- 
iped  the  fum  included  in  the  decree  exceeded  L.  40  Scots.  But  the 
cafe  having  been  reported  by  the  Lord  Ordinary  on  the  bills, 
the  Court  were  unanimoufly  of  opinion,  that  as  the  excefs  was 
occafioned  merely  by  the  expence  of  proceis  and  of  extrad:,  the 
prayer  of  the  bill  ought  to  be  granted. 

Loid  Ordbarj,  Craig. 

D.  D. 


1^»  XXXIV.  February  26.  1793- 

■ 

JAMES    WEMYSS   and  others, 


AGAINST 


WILLIAM    WEMYSS. 


Witness. — ObjeBion  that  witnejfes  were  precognofced  before  a  Juftice  of 
the  Peace  at  the  injlance  of  the  purfuer  in  a  civil  aSlion,  repelled. 

DAviD  Wemyss  named  William  Wemyfs  his  fole  executor,  to 
the  exclulion  of  his  neareil  o£  kin,  who  reiided  in  a  difife-- 
rent  part  of  the  country* 

•  Upon 
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Upon  David^s  death,  Jj^mes  Wemyfi,  one  of  the  neareft  of  kin, 
tame  to  the  place  of  the  deceafed's  refidence,  where,  entertaining 
fufgicions  that  the  will  had  been  obtained  by  improper  means,  he 
prefented  a  petition  to  two  Juftices  of  the  Peace,  praying,  that  the 
furgeons  and  others  who  had  been  moft  with  the  deceafed  during 
his  illnefs,  might  be  examined;  and  the  declarations  of  feveral  per- 
fons  were  accordingly  taken  in  their  prefence. 

None  of  the  perfons  examined  were  allowed  to  be  prefeitt  du- 
ring the  examination  of  the  reft,  till  their  own  was  finifhed  ;  but 
thofe  firft  examined  were  permitted  to  hear  the  declarations  of  thofc 
who  came  after  them* 

Some  time  after  the  neareft  of  kii^  caufed  the  declarations  to  be 
cancelled,  each  in  the  prefence  of  the  perfon  by  whom  it  was  emit- 
ted. And  in  a  procefs  of  redudion  afterwards  raifed  againft  the 
executor,  they  propofed  to  adduce  as  witnefles  the  perfons  who  had 
been  thus  examined. 

The  defender 

ObjeSed :  The  peremptory  diets  of  Court,  and  the  accuracy  re- 
<[aired  in  layinj^he  indidment,  render  precognitions  neceflary  in 
<;riminal  cafes  ;  and  as  they  are  taken  at  the  mftance  of  a  public 
officer,  who  cannot  have  any  private  intereft  in  the  matter,  no  bad 
confequence  can  refiilt  from  them. 

But  fiich  a  pradice  would  be  both  unneceflary  and  dangerous  in 
civil  adions,  where  the  purfuer   is   allowed   confiderable   latitude 
both  in  framing  his  libel,  and  in  leading  his  proof.     In  fuch  cafes, 
too,  precognitions  are  taken  by  a  party  interefted  in  the  iffiie  of  the 
caufe,  in  abfence  of  his  opponent,  in  a  loofe  and  inaccurate  man- 
ner ;  and,  in  thefe  circumftances,  the  perfons  examined  will  hazard 
aflertions  which  they  would  not  have  made  upon  oath,  but  which 
they  may  be  afterwards  afhamed  to  retrad.    The  pradice  of  taking 
fuch  precognitions  accordingly  has  always  been  condemned  by  the 
Court  J    14th  July   1621,  Livirtgfton  againft   Galloway,   Durie; 
Tountainhall,  vol.  i.  p.  286,  Campbell ;  4th  Auguft  1778,  Bogle 
againft  Yulej  loth  Auguft  1785,  Fall  againft  Sawers. 

The  objedion  is  the  ftronger  that  the  witnefles  were  examined 
in  prefende  of  each  other,  and  were  afterwards  fhewn  their 
declarations,  fo  that  even  with  the  heft  intentions,  their  after 
evidence  will  be  biafled,  and,  if  fo  inclined^  they  may  frame  a  con- 
neded  ftory,  the  falfehood  of  which  it  may  be  impoffible  to  de- 
tea.^ 

In  the  cafe  of  the  Lochmaben  rioters,  the  Court  of  Jufticiary 
refiifed  to  allow  certain  witnefles  to  be  examined,  merely  becaufe 
they  had  been  prefent  during  the  precognition  of  the  reft. 

The  Lord  Ordinary  allowed  the  witnefles  "  to  be  examined,  re- 
"  ierving  all  objedions  to  their  credibility.' ' 

At  adviiing  a  reclaiming  petition,  the  Court  exprefled  their  ftrong 
difapprobatioii  of  taking  precognitions  in  civil  caufes,  but  were  ne- 
vertbfeleis  unanimoufly  of  opyiion,  that  the  objedion  did  not  in 
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tills  cafe  amount  to  a  total  exclufion  of  the  evidence  of  theperibns 
formerly  examined. 

The  petition  was  refufed  without  anfwers# 

Lord  Ordinary,  SwinUm*  IFor  the  Petitioneri  Tait. 

Clerk,  Sinclair^ 

D.  D- 


N"  XXXV.  February  26.  1793. 

The   CREDITORS   of  John  Jackfon, 

AND 

HARRIET    PYE    ESTEN, 


AGAINST 


STEPHEN    KEMBLE- 


Possessory  Question.— Prima  facie  evidence  of  right  to  an  excla- 
Jive  privilege^  beldfufficient  to  author  if e  an  inter  didl  retinendae  pof- 
feilionis. 

King. — Under  what  feal  fhould  a  patent  ejiahlifhing  a  theatre  in  Scot-- 
landpafs?  argued. 

BY  10  Geo.  II.  chap.  28.  ^  5.  it  is  enaded^  That  no  perfon 
fhall  b  authorifed  "  by  letters-patent  from  his  Majefty,  or 
**  the  licence  of  the  Lord  Chamberlain/'  to  exhibit  theatrical  en- 
tertainments, except  within  the  liberties  of  Weftminftcr,  or  the  ac- 
tual refidence  of  his  Majefty. 

By  7  Geo.  III.  chap.  27.  §  19.  This  ftatute  is  fo  far  repealed 
as  to  allow  his  Majefty  to  eftablifli  by  letters-patent  a  theatre  in 
Edinburgh,  to  have  the  fame  privileges,  and  to  be  fubjeded  to  the 
fame  regulations  as  any  other  in  Great  Britain. 

In  1769  a  patent  was  obtained  in  name  of  Mr  Davidfon,  folici- 
tor  at  London,  and  by  him  conveyed  to  Mr  Rofs  of  the  Theatre 
Royal  Covent-Garden. 

This  patent  paffed  under  the  Seal  of  Great  Britain.  Mr  Rofs  in 
confequence  ereded  a  theatre,  partly  at  his  own  expence,  and  partly 
by  fubfcription.  • 
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In  1785  he  conveyed  his  intereft  in  the  patent,  building,  and  fiir- 
dture  of  the  Theatre,  to  Mr  Jackfon, 

The  patent  expired  in  1788,  and  a  new  one  was  granted  in  fa- 
vour of  the  Duke  of  Hamilton  and  the  Right  Honourable  Henry 
Dundas,  and  their  affignees.  This  patent,  like  the  former,  pafled 
the  Seal  of  Great  Britain. 

Mr  Jackfon  continued  to  be  manager  of  the  Theatre,  but  with- 
out either  an  exprefs  leafe  or  afOgnment  from  the  patentees,  till 
fummer  1790,  when  he  became  bankrupt,  and  his  intereft  in  the 
Theatre  pafled  into  the  hands  of  his  creditors. 

His  creditors  allowed  him  to  continue  manager  for  the  firft 
year  after  his  bankruptcy ;  but  they  refolved  to  let  the  Theatre 
for  the  next  feafon  to  the  higheft  bidder,  provided  he  was  appro- 
ved of  by  the  Lord  Advocate,  the  Lord  Provofl:  of  Edinburgh,  and 
the  Dean  of  Faculty  of  Advocates ;  a  condition  added,  in  order 
to  fecure  the  confent  of  the  patentees,  which  was  now  applied  for, 

Mr  Dundas  approved  of  this  meafure ;  the  other  patentee  re- 
turned no  anfwer  to  the  application^ 

Mr  Kemble  was  the  higheft  bidder  at  the  audion  in  November 
1791 ;  but  though  the  leafe  was  extended  alone  in  his  name, 
it  was  underftood  betwixt  him  and  Mr  Jackfon  that  they  ftiould 
have  a  joint  intereft  in  it,  and  the  approbation  of  Mr  Dundas, 
through  the  medium  of  the  gentlemen  above  mentioned,  was 
obtained  jointly  for  both. 

In  November  1792,  the  creditors  let  the  Theatre  to  Mrs  Eften 
for  the  enfuing  year,  and  her  appointment  was  approved  of  by  the 
Duke  of  Hamilton. 

Mr  Kemble,  trufting  to  the  patronage  of  the  other  patentee, 
whofe  confent  he  afterwards  obtained  ;  and  being  perhaps  advifed, 
that  the  patent  could  not  confer  an  exclufive  privilege,  took  a  leafe 
of  the  building  called  the  Circus,  which  he  fitted  up  as  a  theatre. 

A  few  days  before  the  New  Theatre  was  to  be  opened,  mutual 
bills  of  fufpenfion  were  prefented  by  Mr  Kemble,  and  Mr  Jackfon^s 
jcreditors  and  their  leflee.  The  former  craved,  that  the  other 
party  might  be  prohibited  from  difturbing  him  in  his  ading,  thfe 
latter  craved  an  interdid  againft  the  opening  of  the  New  Theatre, 
Botih  were  reported  from  the  bill-chamber,  when  the  points  at  ifliie 
came  to  be,  the  validity  of  the  patent,  the  competency  of  entering 
into  that  difcuflion  hoc  Jiatu^  and  which  of  the  parties  was  entitled 
xo  pofleilion  under  it. 

On  the  two  fir  ft,  Mr  Kemble 

Pleaded :  To  guard  the  Crown  from  the  attempts  of  interefted 
individuals,  it  has  wifely  been  provided,  that  all  grants  fhould  be 
examrned  by  perfons  (killed  in  the  law,  and  in  high  refponfible 
fituations  ;  Blackft.  vol.  ii.  p«  346  ;  and  as  evidence  of  its  having 
undergone  that  examination,  it  has  become  efiential  in  point  of 
iblemnity,  that  every  grant  fhould  have  the  proper  feal  append- 
ed to  it  >  Blackft.  vol.  ii.  p.  348.  A  grant  without  fuch  feal  is  like 
a  bond  deftitute  of  the  legal  folemnities^  the  omiilion  pf  which 
BO  evidence  can  fupply. 
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By  the  24th  article  of  the  Union,  on^  feal  was  appointed  to  be 
ufed  for  authenticating  all  public  national  ads,  in  which  the  whole 
united  kingdom  is  concerned^  and  matters  of  private  right  relating 
folely  to  Englandy  and  another  to  be  kept  id  Scotland,  for  authen- 
ticating all  deeds  which  only  concern  "  offices,  grants,  commif-* 
"  (ions,  and  private  rights  within  that  kingdom.'* 

The  wifdom  of  this  enadment  is  evident.  The  public  laW  of 
the  two  countries  was  from  the  date  of  the  Union  to  be  the  fame. 
In  national  ads,  therefore,  his  Majefly  had  occafion  only  for  one 
fet  of  advifers,  and  one  feal  was  fufficient  for  both  kingdoms.  But 
the  miinicipal  law  of  the  two  countries  was  to  continue  different, 
and  before  his  Majefty  could  make  a  grant  in  which  that  of  either 
was  concerned,  it  was  proper  that  it  fhould  bear  in  gremio  legal 
evidence  of  its  haying  been  exa;mined  by  perfons  fkilled  in  the  law 
of  that  particular  country  which  was  to  be  affeded  by  it. 

Accordingly,  in  pradice,  grants  relating  to  private  right,  and 
patents  in  particular,  are  examined  by  a  different  fet  of  officers, 
according  as  they  are  to  affed  the  one  or  the  other  of  the  united 
kingdoms. 

When  a  petition  for  a  patent  which  is  to  take  effed  in  Scotland 
is  prefented  to  the  King,  it  is  tranfmitted  to  the  Lord  Advocate ; 
and  upon  his  reporting  that  it  is  not  inconfiflent  with  the  law  of 
Scotland,  and  after  going  through  the  proper  forms,  it  paffes  the 
Great  Seal  of  Scotland. 

In  like  manner,  one  of  the  firft  fteps  in  the  progrefs  of  an  Englifh 
p$tent  is  its  obtaining  the  approbation  of  the  Attorney  and  Soli- 
citor-General ;  Blackft.  vol.  11.  p.  347. 

Since  fuch  was  the  objed  of  keeping  the  feals  diftihd,  the  one 
cannot  be  fubftituted  in  place  of,  or  be  held  to  include  the  *othen 
It  might  as  well  be  maintained,  that  letters  of  horning  might  pafs  un- 
fter  the  Great  Seal  of  Scotland,  inftead  of  the  Signet,  or  that  a  Grown- 
charter  conveying  lands  in  this  country  might  pafs  the  Seal  of 
Gj^at  Britain  upon  the  report  of  the  Attorney  or  Solicitor-General. 
A  The  patent  in  queftion  regulates  a  matter  of  private  right,  and 

»s  fuch  ought  to  have  pafled  the  Great  Seal  of  Scotland.  There 
is .  no  evidence^  therefore,  that  it  has  been  examined  by  the  propeir 
officer.  The  Lord  Chancellor,  in  appending  the  Great  Seal  of 
Britain  to  it,  aded  ultra  vires. 

Anfwcred :  A  patent  paffing  under  the  Seal  of  Great  Britain,  and 

authenticated  by  the  Lord  Chancellor,  can  be  fet  afide  only  ih  a 

regular  adion  of  declarator,  and  not  in  the  fummary  procefs  of  the 

bill-chamber,  where  the  Court  iaufl  neceffarlly  proceed  upon /r/W 

facie  evidence. 

And  were  this  ah  adion  of  declarator,  there  would  bb  great  rea- 
foQ  to  doubt,  i£  an  admitted  irregularity  ih  paffing  the  feals  Would 
annul  the  patent;  at  leaft  the  2^  Henry  VIII.  c.  ii*  ^3.  which  re«- 
gulates  the  progrefs  of  writs  through  the  offices  in  England ,  an^ 
nexes  liot  nullity^  but  penalties  to  4ny  deviation. 

It  is  admitted,  that  the  ultimate. objed  of  the  pradice  of  feating 
grants  is,  that  theyjxiay  be  examined  by  perfons  capable  of  judgii^ 

of 
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t)f  their  {hrdpriety.  The  Theatre  to  be  ereded  in  Edinburgh  was  to 
^ve  the  fame  privileges,  and  to  be  flibjed  to  the  fame  regulations 
^^'thofe  in  Enriaud;  No  perfon  therefore  was  fo  well  fitted  to  ad- 
vife  his  IVftij^y  as  to  the  propriety  of  gnrnting  it  as  the  Lord 
Chamberlain,  (in  whofe  office  the  patent  had  its  origin,  and  who 
has  the  fupreme  controul  of  theatrical'  exhibitions  in  both  coun- 
tries), and  the  other  great  officers  who  had  a  fhare  in  its  execu- 
tion. 

The  exteniion  of  the  revenue-laws  of  England  to  both  countries, 
has  introduced  an  exception  from  the  24th  article  of  the  Union, 
in  the  cafe  of  the  Commiffioners  of  the  Excife  and  Cuftoms  in  Scot- 
land, who  are  all  named  in  one  commiffion,  paffing  under  the  Seal 
of  Great  Britain.  Upon  the  fame  principle,  the  patent  for  the 
Edinburgh  Theatre  (hould  pafs  under  that  Seal, 

Replied:  In  a  queftion  about  a  corporeal  fubjed,  it  is  eafy  to 
confider  the  pofleffion  apart  from  the  right ;  becaufe  a  man  may 
be  bona  fide  pofleflbr  of  a  houfe  or  a  field,  without  being  proprietor 
of  either.  But  in  claims  of  exclufive  privilege,  the  queftion  of 
pofieffion  includes  that  of  the  right;  and  if  there  is  no  exclufive 
privilege,  there  can  be  no  pofiieiiioa. 

Mrs  Eften  therefore  muft  be  confidered  as  the  purfuer  in  this 
cafe ;  and  unlefs  (he  can  fhew  that  fhe  has  an  exclufive  privilege, 
the  defender  muft  be  aflbilzied;  Erfkine,  b.  2.  tit.  i.  §  24.  &  27. 

A  in^ority  of  the  Court  were  of  opinion,  that  hocfiattt^  and 
when  the  patentees  were  not  in  the  field,  it  was  unnecefliary  to  ex- 
amine the.  validity  of  the  patent,  which  had  fufficient  prima  facie 
eiridence  iit  its  favour,  to  authorize  the  interdift  demanded  by  Mrs 
Eften.  It  is  executed  in  the  fame  manner  (it  was  obferved)  as 
the  original  patent  in  1769,  and  ever  fince  that  period  the  Edipr 
butgh  Theatre  has  beeft  underftood  to  be  under  the  prote<9tlon 
of  the  law;  its  legality  is  fupported  by  the  authority  of  the 
great  officers  who  had  a  fliare  in  the  execution  of  it,  and  by  that 
of  the  patentees  who  aded  under  it.  In  thefe  circumftances^  the 
pofleffion  cannot  be  fuiiimarily  inverted;  12th  February  1773,  Sin- 
clair againft  Sutherland.  The  prefent  queftion  Is  very  fimilar  to 
what  occurs  in  Cafes  of*  aftridion  to  a  mill,  wher^  the  procefs  for 
abftridioiis  is  competeilt  without  the  produd ion  of  titles,  the  te- 
nants being  the  only  parties  to  it.  But  in  the  declaratory  action, 
the  proprietors  muft  oe  cited,  and  titles  produced. 

As  to  the  remaining  point,  the  decifion  of  the  Court  depended 
u^n  a  variety  of  circumftances,  which  it  is  inipoJIible  to  reducp 
into  the  form  of  a  report,  and  upon  which  a  majority  of  the  Court 
were  of  opihion,  that  Mrs  Eften  was  in  pofieffion  under  the  patent, 
and  was  entitled  to  continue  it. 


The  Lord  Ordinary,  5th  February  1793,  having  advifed  with 
the  Lords,  pa£[ed  the  bill  (offered  by  Mrs  Eften)  on  cautiop, 
and  prohibited  Stephen  Kemble,  or  any  perfon  ading  under  bim, 
I  **  from 
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^'  from  opening  any  Theatre  for  the  performance  of  plays,  inter- 
•^  ludesy  or  other  entertainments  of  the  ftage,  within  the  city  of 
Edinburgh,  or  fuburbs  thereof,  or  within  twenty  miles  of  the 
faid  city,  all  in  terms  of  the  ftatute,  lo  George  II.  c«  28*' * 


Upon  adviiing  a  reclaiming  petition  and  anfwers,  ^^  the  Lords 
^'  adhered/^ 

Lord  Ordinarj,  Swinion.  For  JackfoD*8  Creditors^  Ifc.  Soltcitor-Geaeral,  Macomoeini* 

Arcb.  Campbell  yoxu  Alt.  Lord  Advocaitf  Dean  ^  Faculty ^  Jdm  Clerk. 


Clerk,  Sinclair^ 


D.D 


N»  XXXVI.  Ftbruary  26.  1793, 

Sir  WILLIAM    JARDINE, 


AGAINST 

Lady  DOUGLAS,  FRANCIS  SHARP,  and  others. 


Run-ridge. — 1695,  c.  23. — A  decree  of  the  Sheriff  giving  off  nine 
contiguous  acres yfupported. 

Thirlage. — TT)e  fervitude  of  thirlage  transferred^  though  the  proprie- 
tor  of  the  mill  was  not  a  party  in  the  aSion  of  divijion. 


THE  barony  of  Sibbaldbie,  the  property  of  the  Marquis  of 
Annandale,  is  thirled  to  the  mill  of  Heugh,  which  belongs  to 
Sir  William  Jardine.  Part  of  the  barony  having  been  inconveni- 
ently interfperfed  with  the  neighbouring  efiates,  and  particularly 
with  thofe  of  Lockerby  and  Hoddam,  a  procefs  of  divifion  on  the 
ad  1695,  c«  23.  was  brought  before  the  Sheriff,  in  which  a  final  de* 
crec  ^was  pronounced  in  1774;  but  to  this  procefs  Sir  William  Jar- 
jdine  was  not  made  a  party. 

By  this  decree,  the  Marquis  ceded  at  one  place  nine  acres.  The 
tenants  of  thefe  lands  from  that  time  difcontinued,  and  thofe  of 
the  lands  given  in  exchange  began  to  bring  their  grain  to  the  mill, 
in  terms  of  the  .thirlage. 

In  1788,  Sir  William  Jardine  brought  a  declarator  of  thirlage, 
in  which,  inter  alia^  he  contended,  that  the  lands  which  had  been 
given  off  to  the  eftates  of  Lockerby  and  Hoddam,  were  not  thereby 
liberated  from  the  thirlage  to. his  mill,  and 

%  Tleadid : 
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Pleaded:  imo,  It  is  now  a  fettled  point,  that  the  ftatute  1695, 

c.  23.  does  not  authorife  exchanges  of  land  to  any  higher  extent 

than  four  acres  at  one  place ;  17th  January  1782,  Lady  Gray 

againfl  Blairs.    This  divifion,  therefore,  can  be  confidered  only 

as  a  private  excambion. 

.  2doj  The  decree  can  at  any  rate  have  no  effed  againft  the  pur- 
fuer,  who  was  not  a  ]:>arty  in  the  adion* 

When  a  fubjed  belongs  in  common  to  two  perfons,  neither  can 
make  either  a  total  or  partial  exchange,  however  advantageous 
for  both,  without  confent  of  the  other,  and  both  mufi  be  parties 
in  a  procefs  on  the  ad  1695. 

By  parity  of  reafon  in  the  cafe  of  a  predial  fervitude,  no  tranf- 
adion  with  the  owner  of  the  fervient  tenement  can  have  efied 
againft  the  owner  of  the  fervitude,  if  he  is  not  made  a  party 
to  it.  In  the  cafe',  8th  February  1791,  Ballardie  againft  Biflet*,  it 
was  found,  that  the  proprietor  of  the  fervient  tenement  could 
not  be  obliged  to  go  to  another  mill,  though  equally  convenient. 
As  little,  on  the  other  hand,  can  one  fervient  tenement  be  fub- 
ftituted  for  another,  without  the  confent  of  the  proprietor  of  the 
dominant  tenement. 

The  ftatute  meant  to  regulate  the  intereft  of  conterminous 
heritors,  but  without  injuring  third  parties.  In  procefles  upon 
it,  as  the  divifion  is  only  made  with  a  view  to  equality  of  value, 
the  exchange  may  often  be  fuch  as  either  entirely  to  hinder  the 
iifesx)f  the  fervitude,  or,  as  happens  in  this  inftance,  very  much 
to  leflen  its  profits. 

Anfwercd:  imo,  The  decifion  in  the  cafe  of  Lady  Gray  was  the 
firft  which  fo  far  limited  the  application  of  the  ad.  In  the  pre- 
fentcafe,  the  divifion  was  good  according  to  the  notions  which 
were  entertained  of  the  law  at  the  date  of  the  decree,  and  it 
has  till  now  remained  unchallenged. 

2do,  It  is  no  objedion  to  the  decree,  that  the  purfiier  was  not 
a  party  to  it,  unlefs  he  can  alfo  fliow  that  he  was  a  lofer  by  the 
tranfadion.  Servitudes,  and  that  of  thirlage  Kbove  all  others, 
receive  a  ftrid  interpretation  j  Erfkine,  b.  2.  tit.  9.  §  8.  33.  They 
muft  be  exercifed  in  the  way  leaft  burdenfome  to  the  fervient  te- 
nement ;  the  proprietor  of  which  may  make  whatfoever  alte- 
rations on  the  fiibjed  he  thinks  proper,  provided  the  fervitude  is 
not  injured.  Hence  the  converfe  of  the  decifion  Ballardie  a- 
gainft  Biflet  would  not  be  fupported. 

By  the  decree  of  divifion,  the  lands  got  in  exchange  come 
completely  in  place  of  thofe  given  away.  The  fuperior,  though, 
no  party  in  the  adion,  cannot  have  recourfe  againft  the  lands 
ceded  by  his  vafial  for  his  feu-duties.  A  tenant  in  the  fame  fi- 
tuationmuft  accept  of  the  lands  allotted  to  him;  June  1792, 
Bruce  againft  Bruce  and  Bow.  A  liferenter  muft  do  the  fame, 
and  by  the  like  rule,  the  fervitude  of  thirlage  muft  be  transferred. 

The  Lords  afix)ilzied  from  this  conclufion  of  the  declarator, 

bj  two  confecutive  interlocutors. 

^hen  the  laft  was  pronounced,  it  was 

T  Ob/erved 

•  Not  colfeaed. 
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Obferoed  on  the  Bench  :  The  excambion  here  made  was  not  a 
voluntary  but  a  judicial  one,  under  the  ftatute,  as  it  was  underftood 
at  the  time,  and  cannot  now  be  opened  up.  Where  heritors  make 
voluntary  exchanges  of  aftrided  lands,  there  may  be  room  for 
infilling  that  the  thirlage  is  not  afFedled ;  but  when  divifions  are 
made  under  the  ftatute,  the  proprietor  of  the  mill  cannot  follow 
-  the  ridges  as  they  were  formerly  interfperfed,  and  it  is  not  ne- 
ceflary  to  make  him  a  party  more  than  the  fuperior,  though  he 
may  appear  for  his  intereft,  if  he  pleafes. 

The  Court  at  the  fame  time  had  r^ard  to  the  purfoer's  lonf 
acquiefcence,  and  to  the  circumftance  of  no  a^al  damage 
from  the  tranfai3ion  being  Ihown. 

Lord  Orfintry,  StMefiiU.  A£L  Dhm  tf  Fmnl^.         Ah.  DamU  WUlia/Kfi^ 

Clerk,  Hfim^ 


.    •  •  • 


.•N*  XXXVII-  Ydaruary  26.  ly^jf. 

The  EARL  and  COUNTESS  of  MORTON, 


AG  A  I  N  S  T 

The  REPRESENTATIVES  of  Daniel  Murray,  and  others. 


Removing.— A<^  of  federunt,  14th  December  1756.— 7l&^  oMijra^ 
tion  of  the  cautioners  in  the  fufprnfum  fs  limited  to  what  is  decreed 
for  by  the  Sheriff. 

Does  the  aB  apply  to  illiquid  prejlations  f 

ALEXANDER  Rodger,  one  of  the  Earl  of  Morton^s  tenants, 
having  fallen  more  than  a  yearns  rent  in  arrear,  a  procefi  of 
removing  upon  the  ad  of  federunt  1756  was  brought  againft  him 
before  the  Sheriff.  The  fummons,  after  fpecifying  the  fum  due  as 
arrears  of  money-rent,  and  converfion  of  kain,  concluded,  that 
Rodger  fliould  be  decerned  either  to  remove  or  to  find  caution 
for  payment  of  the  faid  arrears,  *  and  for  pundual  payment  of 
the  rents  for  five  fubfequent  years. 
The  Sheriff  decerned  accordingly. 

A  bill  of  fufpenfion  was  pafled,  on  condition  of  his  "  finding 
"  caution  for  his  whole  arrears,  and  the  xents  for  the  five  fub- 
fequent years.** 

Danid 


(( 
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Daniel  Murray  and  others  becaxtie  his  cautioners,  and  were 
taken  bound  not  only  for  the  arrears  and  rent  for  the  five  Tub- 
'feauent  years,  but  alfb  for  ^^  whatever  fums  may  be  awarded, 
<'  in  name  of  damages  and  violent  profits,  and  fuch  other  fum 
*'  or  fums  of  money  as  the  faid  Alexander  Rodger  (hall  be  found 
^  liable  in  to  the  char^rs^  in'  caie  it  ihall  be  found  by  the  Lords 
^  of  Council  and  Seifion,  after  dircuflinig  the  fufpenfion  to  be  ex- 
'^  pede  hereupon,  that  the  faid  Alexander  Rodger  ought  £q  to 
"  do/' 

The'  Earl  of  Morton  afber«rards  brought  an  a<^ion  of  damages 
againft  the  cautioners  for  the  non-performance  of  certain  pr/efta- 
tioQs  relating  to  inclofures,  ^^«  which  were  ftipulated  in  Rodger's 
tack.    The  cautioners       . 

.Pleaded:  In  this,  as  in  every  other  fufpenfion,  the  caution  found 
muft  be  regulated  by  the  demand  of  the  charger.  In  the  fum- 
mons  before  the  SherifiT,  nothing  is  faid  about  the  preftations 
now  claimed. 

The  aft  of  federunt,  arid  the  interlocutor  pafllng  the  bill  of 
fufpenfion  require  caution  only  for  rent  and  arrears ;  expreflions 
which,  in  technical  as  well  as  common  language,  relate  to  the  li- 
quid tack-^uty,  and  not  to  illiquid  preftations.  The  latter  are 
not  conneded  with  one  year  of  the  tack  more  than  another,  and 
could  not  have  been  in  the  view  of  the  cautioners  when  they  un- 
dertook the  obligation. 

By  the  above  narrated  claufe  of  the  bond,  nothing  more  is 
meant,  than  that  in  cafe  the  reafons  of  fufpenfion  fiiould  be  found 
to  be  groundlefs,  the  landlord  fhould  be  indemnified  for  the  paf- 
fing  of  the  bill. 

Anfwcred :  When  the  adl  of  federunt  fixed  upon  thetenant^s  be- 
ing a  year's  rent  in  arrear,  as  fuch  a  mark  of  his  bankruptcy  a< 
to  entitle  the  Landlord  to  recover  pofleffion  of  his  farm,  or  have 
better  fecurity  for  performance  of  the  contraft,  it  never  meant 
to  diftinguifli  between  the  annual  tack-duty  and  thofe  preftations 
?hich  are  often  of  more  iim)ortance,  and  on  account  of  which 
its  amount  is  diminiflied.  The  words  "  arrear  and  rent,**  which 
are  ufed  in  the  ad  of  federunt,  comprehend  every  thing  that  is 
exigible  by  the  landlord. 

The  adl  declares,  that  the  bill  Ihall  be  pafled  upon  caution,  "  for 
"  implement  of  what  fliall  be  decerned  for  in  the  fuLpenfion  or 
^  advocation,  and  damages  and  expences."^  Now,  the  prefta- 
tions might  furely  have  been  decerned  for  in  the  fufpenfion.  Be- 
fides,  the  word  *  implement"  would  not  have  been  ufed,  if  the 
payment  of  money  only  had  been  in  view. 

This  is  confirmed  by  the  claufe  in  the  bond  ftated  in  the  nar- 
rative. 

The  Lord  Ordinary  and  the  Court,  by  their  firft  interlocutor, 
(19th  December  1792),  decerned  againft  the  cautioners  for  da- 
Biages,  on  account  of  the  tenant's  not  having  fulfilled  certain 
preftations  due  before  their  bond  was  granted. 

2  But 
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But  upon  adviiing  a  reclaiming  petition  and  anfwers,  the  LiOrds 
found  **  that  the  petitioner's  bond  of^cautionry  extends  only  tb 
"the  rents  and  arrears  of  rent,  and  converfion  of  kain  fpecified 
**  in  the  libel  of  removing  before  the  Sheriff,  and  decreet  there-- 
*^  on/^  It  was  as  the  fame  time  obfenred  by  fbme  of  the  Judges, 
that  independent  of  the  terms  of  the  libel,  and  decree,  the  ad  of 
federunt  applies  only  to  liquid  annual  payments,  and  not  to  illi« 
-quid  preftations. 

A  reclaiming  petitidn  was  refufed  without  anfwen  <m  the  2^1  ft 
May  1793. 


Lor4  Ordinarj,  Juftia^krii  AEL  Geo.  Fergujon^  Cba.  Hope. 

Alt.  Patifim.  Clerk,  Menzia. 


Ji.D. 


■  \ 


N'  XXXVIII.  Febraary  27.  1793. 


(TEIND    COURT.) 


JOHN    SCOTT,   and  others. 


AGAINST 


The  COLLEGE   of  GLASGOW. 


A. 


t 

Teinds.— rift>  In  a  valuation  of  teinds^  where  the  value  of  lands  in  the 
natural  pofftjfton  4>f  the  proprietor  has  been  afcertained  in  money  by  the 
evidence  of  the  witnejfes  adduced^  the  titular  cannot  afterward  infi/l 
that  any  part  of  thf  teindfhall  be  converted  into  grain. 

2di^  A  titular  has  no  right  to  infeftmerit  in  the  lands  in  fecurity  of  the 
valued  teind. 

JOhn  Scott  and  others  are  proprietors  of  certain  lands  kept 
by  them  in  their  own  natural  pofleflion,  the  teinds  of  which 
belong  to  the  College  of  Giafgow,  who  had  long  been  in  the 
pradice  of  letting  leafes  of  them  to  the  heritors  for  payment  of 
a  vidual-duty.  The  heritors,  however,  having  brougnt  proceiles 
of  valuation,  a  proof  of  the  rental  was  allowed  in  common  form. 
The  witnefles  examined  eftimated  the  value  of  the  lands  entirely 
in  money,  without  afceitaining  their  worth  in  a  vi(Stual-rem. 
2  When 
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When  the  proof  was  reported,  it  appeared  that  a  fifth  of  the  pro- 
ven money-rent  would  exceed  in  point  of  value  the  viftual  teind- 
duty  formerly  paid.  At  this  ftage  of  the  procefs  the  College 
infifted,  i^,  That  notwithftanding  the  money-valuation,  they 
fhould  be  found  entitled  at  lead  to  the  accuftomed  quantity 
of  vidual-teind,  taking  only  the  excefs  in  money :  2dfyf  That 
the  purfiiers  ihould  be  ordained  to  infeft  them  in  the  lands  in  fe- 
turity*  of  the  valued  teind-duties.     In  fupport  of  the  firft  point> 

they 

« 

Pleaded :  The  ^€t  1633,  c.  17.  was  introduced  in  order  to  re- 
move the  inconveniencies  arifing  from  the  former  practice  of 
allowing  the  titular  to  draw  his  tithes,  and  as  making  a  violent 
encroachment  on  the  common  law,  muft  be  ftridly  interpreted. 
It  contains  no  provifion  for  making  teinds  payable  in  money 
in  place  of  grain,  and  therefore  every  confideration,  whether 
drawn  from  their  original  nature,  or  from  the  purpofes  to  which 
they  are  Hill  fubfervient,  feems  ftrongly  to  reconmiend  a  valu- 
ation in  vidual  in  all  cafes  where  the  lands  are  not  let  to  to- 
nants  for  a  money-rent.  Neither  fhould  the  accidental  cifcum- 
ftances  of  the  lands  in  queftion  having  been  valued  in  money 
make  any  difference.  It  would  have  been  an  eafy  matter  for  the 
College  to  have  defired  the  witnefles  to  fay  what  the  lands  were 
worth  yearly  in  vidual  as  well  as  in  money.  And  they  are  ftill 
willing  that  the  valuation  in  money  (hall  be  converted  into  grain 
at  the  average  of  the  fiars  for  fuch  number  pf  years  back  as  the 
Court  fhall  think  reafonable. 

Anfwercd :  It  is  true,  that  the  ad  1633,  chap.  17.  does  not  en- 
afi  that  teind-duties  fhall  be  paid  in  money ;  but  as  little  does  it 
give  titulars  a  right  to  exad  delivery  of  them  in  grain.  But  from 
the  exprefs  provifion  made  in  that  flatute  for  the  fale  of  teinds 
at  a  money-price }  and  from  its  fpirit  and  intention,  which  was 
to  produce  an  immediate  and  ftill  increafing  dilparity  between 
the  adual  teind  and  the  valued  teind-duty,  there  is  the  ftrongeft 
ground  to  conclude,  that  valued  teinds  were  meant  to  be  exigible 
only  in  money*  At  any  rate,  all  that  the  College  can  demand  is, 
"  a  fifth  part  of  that  rent  which  the  lands  are  truly  worth,  and 
"  might  have  paid  had  they  been  rented  to  a  tenant;'*.  Erlkine, 
b.2.  tit.  10.  §32.  in  fine.  This,  it  is  clear  from  the  proof,  they 
have  got.  '  But  if  their  prefent  demand  of  converting  part  of  the 
valued  money-duty  into  vidtual  at  the  fiars  were  granted,  they 
would  evidently  get  more,  as  the  fiars  are  always  lower  than  the 
real  worth  of  the  grain. 

The  Court, without  any  reafoning  on  the  fubjed,  repelled  the 
claim. 

In  fiipport  of  xSxtixJecond  claim,  the  College 

f  leaded:  While  the  titular  drew  his  teind-fheaves,  he  would 
take  them  as  foon  as  they  were  ready.     But  when  a  fixed  teind- 

U  duty 
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duty  came  to  be  fubftituted  in  their  place,  he  would  not  attend 
fo  accurately  to  the  progrefs  of  each  heritor's  harveft  as  to  en- 
able him  to  get  his  valued  teind  before  the  corns  were  remo- 
ved from  the  ground.  Accordingly,  by  the  ad  1633,  chap.  17. 
the  heritors  is  ordained  to  "  give  fecurity**  for  its  payment* 
Now,  by  this  fecurity,  nothing  elfe  can  be  meant  but  infeft- 
ment;  and  ib  it  is  explained  by  Mackenzie,  b,  2.  tit.  10.  §  i6.; 
and  Erflcine,  b.  2.  tit.  lo.  §38. 

Anfwered:  The  aft  1633,  chap.  17.  leaves  it  entirely  with  the 
Commiflloners  of  Parliament  to  determine  what  fecurity  fliall  be 
given  to  titulars  for  their  valued  teind-duties.  It  confequently 
ftill  remains  with  the  Court  to  make  fuch  provifion  in  that  rc- 
fped  as  they  fliall  judge  proper.  It  would  certainly,  however, 
•be  a  great  and  unneceflary  hardfliip  on  fmall  proprietors  to  be  put 
to  the  expence  of  expeding  infeftments  for  the  fecurity  of  titu- 
lars. Indeed,  from  the  ftyle  of  iimilar  enadments  in  the  ad 
1633,  chap.  19.;  and  in  the  decrees-arbitral  of  King  Charles  L 
it  feems  clear,  that  the  Legiflature  never  intended  that  the  titu- 
lar fliould  be  fecured  in  this  manner.  See  alfo  Mackenzie's  Ob- 
fervations  on  1633,  chap*  15.  Befides,  the  ftatute  1633,  chap.  19. 
puts  titulars  and  minifters  on  the  fame  footing ;  fo  that,  were  the 
claim  of  the  College  to  be  fuftained,  the  clergy  might  with  e- 
qual  juftice  infift  for  infeftment  on  the  lands  of  every  heritor 
who  pays  them  ftipend.  But,  in  fa6t,  neither  require  any  addi* 
tionai  fecurity,  as  at  prefent  both  are  put  in  pofleflion  of  a  de- 
cree Upon  which  they  can  raife  every  fort  of  diligence  neceflary 
for  their  fafety . 

It  was  obferved  on  the  Bench,  that  although  this  fecond  claim 
feemed  to  derive  fome  fupport  from  the  ad  1633,  c.  17.  yet  as  it 
appeared  unneceflary,  and  was  unprecedemed,  it  ought  not  to  be 
granted* 


The  Court  alfo  repelled  this  claim. 


Ah.yo.  MiOar  ym.  JUnidfiM. 


R.D. 
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1N»  XXXIX.  February  27.  1793. 

(TEIND  COURT.) 


JOHN    GORDON, 

AGAINST 

The  EARL  of  FIFE,  and  others. 

T£iNOS* — When  the  teinds  are  valued  in  money ^  an  augmentation  cannot 
be  modified  in  grain. 

THE  Reverend  John  Gordon,  niinifter  of  the  parifli  of  Strath- 
don,  obtained,  without  oppofition^  an  augmentation  to  his 
Hipend,  which  was  modified  in  grain. 

The  heritors  having  afterwards  difcovered    that   almoft  the 
"whole  teinds  were  valued  in  money,  in  ,a  reclaiming  petition 

Pleaded::  The  clergy  were  parties  in  the  fiibmrffion  to  Charles  I. 
By  his  decreet-arbitral,  and  by  the  various  ftatutes  tnade  for 
enforcing  it,  it  is  declared,  that  valuations  made  under  its  autho- 
Tity,  in  which  the  minifter  of  the  parifh,  and  in  cafe  of  a  vacan- 
-cy,  the  prefbytery  are  neceflarily  defenders,  ihaU  never  after- 
wards be  called  in  qneftion. 

The  teinds  in  this  cafe  have  been  valued  in  money,  and  to  ob- 
lige the  heritors  to  pay  them  in  grain,  would  be  to  alter  both 
the  nature  and  extent  of  their  payment. 

Anfwered:  Valuations  in  money  are  exceedingly  unfavourable 

*o  the  minifter,  who,  though  nominally  a  party  in  the  adion, 

from  the  temporary  nature  of  his  right,  feldom  thinks  it  worth 

while  to  appear.   The  Court,  however,  will  not  fiiflfer  the  interelt  • 

of  the  benefice  to  fiiflfer  from  his   inattention ;  30th  Novenibcr 

17^1,  Minifter  of  Glenluce  againft  the  Earl  of  Galloway. 

Obferved  on  the  Bench  :  In  later  cafes  the  point  has  teen  fet- 
tled in  favour  of  the  heritors. 

The  Court  altered  the  former  interlocutor,  and  modified  the 
&ptnd  in  money. 

A&.  Ifr.Roifrtfin.  Ah.  W.  Murray. 

.  D.  D. 
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POUGLAS,  HERON  and  COMPANY, 

AGAINST 

WILLIAM    RIDDICK. 

Prescription. — Septennial  prefcription  introduced  hy  aB  1695,  c.  5. 
barred  by  a  decree  in  ab/ence.— Cautioner  in  that  cafe  liable  only  for 
the  principal  fum  and  inter ejl  falling  due  within  f even  years  from  the 
date  of  the  bond. — Decree  in  abfence  not  conjidered  as  a  novatio  de- 
biti* — A  cautioner  found  to  be  barred  perfonali  exceptionc  from 
pleading  the  benefit  of  the  flat ute^  when  delay  had  been  folicited  by  bis 
faBor^ 

r\  1773,  William  Kirkpatricik  as  principal,  and  Robert  Riddick 
and  David  Gurrie  as  his  cautioners,  granted  a  bond  for 
L.  3000  to  Douglas,  Heron  and  Company,  payable  on  the  29th 
of  Odober  1778. 

Robert  Riddick  died  in  1777. 

William,  his  fon  and  replrefentative,  then  about  16  years  of 
age,  chofe  curators.  But  the  chief  management  of  his  affairs  de- 
volved on  Mr  Macdowal,  accountant  in  Dumfries,  who  adted  un- 
der a  fadlory  granted  by  him  with  their  confent. 

Mr  Home,  fador  for  the  Company,  before  the  bond  became 
due,  warned  Mr  Macdowal,  that  punctual  payment  would  be  ex- 
peded. 

For  fome  time  after  that  period,  and  both  before  and  after 
the  lapfe  of  feven  years  from  the  date  of  the  bond,  a  correlpon- 
dence  was  carried  on  between  them,  in  which  the  former  ftated 
the  neceffity  of  having  recourfe  to  legal  meafures,  unlefs  this  and 
the  other  claims  of  the  Company  againft  Riddick  were  inftantly 
fatisiied,  while  the  latter  folicited  delay,  as  the  only  means  of 
preferving  his  client  from  bankruptcy. 

In  January  1779,  the  Company  obtained  a  decree  in  abfence 
on  the  bond  againft  Riddick.  A  few  months  afterwards  a  par- 
tial payment  was  made ;  but  no  further  legal  fteps  were  taken 
till  the  end  of  the  year  1789. 

Riddick  being  then  fued  for  payment,  contended,  that  the  debt 
was  extinguifhed  by  the  feptennial  prefcription  introduced  by 
1695,  chap.  5.  and 

Pleaded:  imo,  The  objed  of  the  ftatute  was  to  diminifh  the 
bad  confequences  arifing  from  that  too  common  facility,  which 
leads  men  to  enter  into  cautionary  obligations  for  which  they 
afterwards  negled  to  provide  5  it  is  therefore  entitled  to  a  libe- 
ral interpretation. 

I  Although 
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1 1  hough  commonly  ranked  under  the  title  of  prefcriptions,  It 
does  not  like  them  proceed  upon  the  prefumption  of  derelidlioQ 
or  of  payment ;  it  cannot  be  interrupted  in  the  fame  manner, 
and  its  benefit  cannot  be  renounced;  19th  February  1724,  Nor- 
xit  contra  Porterfield,  Edgar  ;  Erfkine,  b.  3,  tit.  7.  §  24. ;  Bankton, 
b.2.  tit.  12.  §30.  48.  and  b.  i.  tit.  23.  §47.  It  liberates  the  cau* 
tioner  ipfojure  at  the  end  of  feven  years,  in  the  fame  manner  as  if 
the  bond  had  exprefsly  limited  the  duration  of  his  obligation  to 
that  period.  Even  the  moral  obligation  to  pay  is  then  at  an  end, 
and  what  is  paid  may  be  recovered,  condi£lione  indebitij  5th  Auguft 
1778,  Carrick  againfl;  Carfe.  It  contains,  however,  the  follow- 
ing refervation,  **  That  what  legal  diligence,  by  inhibition,  hom- 
"  ing,  arreftment,  adjudication,  or  any  other  way,  fhall  be  done 
"  within  feven  years,  by  creditors  againll  their  cautioners,  for 
'*  what  fell  due  in  that  time,  ihall  (land  good,  and  have  its  courfe 
*'  and  efled  after  the  expiring  of  the  feven  years,  as  if  this  aft  had 
*'  not  been  made.'*  But  if  a  fimple  decree  of  conftitution  had 
been  (iifficient  to  exclude  the  benefit  of  the  ftatute,  this  enume- 
ration would  have  been  uiinecdlary. 

Befides,  upon  that  fuppofition,  the  fame  effed  muft  be  given  to 
a  decree  of  regiftration,  and  even  to  the  execution  of  the  fum- 
mons,  (the  contrary  of  which  laft  was  found  24th  January  1712, 
Stewart  againfl  Hill,  Didi  vol.  ii.  p.  117.)  andtheobjed  of  the  fla- 
tute,  whether  in  fhortening  the  duration  of  cautionary  obligations, 
or  wakening  the  attention  of  the  cautioner,  would  be  fruflrated. 

But  the  term  ''  legal  diligence,''  both  in  technical  and  common 
language,  is  diftinguifhed  from  a  decree*  The  latter  denotes  the 
fentence  of  the  judge,  the  former  the  different  modes  in  which 
that  fentence  is  carried  into  execution^  Erfkine,  b.  2.  tit.  11. ;  Pre- 
face to  Didionary,  p.  11.  and  Didionary,  vol.  L  p.  537.  A  mere 
decree  of  conflituticm  would  not  be  reckoned  diligence  in  a  que- 
ftionon  the  bankrupt  ad  162 1. 

Further,  it  appears  to  have  been  the  intention  of  the  ftatute,  at 
leaft  fuch  is  the  opinion  of  Mr  Erfkine,  b.  3.  tit.  7.  ^  24.  that  dili- 
gence within  feven  years,  fhould  not  prevent  the  extindtion  of  the 
cautionary  obligation,  but  merely  fecure  to  the  creditor  the  fpe- 
cial  fubjeds  his  diligence  has  attached  during  that  period*  No 
fubjeds,  however,  are  attached  by  a  decree  9  Erfkine,  ibid. 

Anfwered:  This  flatute  mufl  be  flricftly  interpreted.  It  i^  cor^ 
redory  of  the  < common  law;  Erfkine,  h.  3.  tit^y.  §23.  and  is  of 
very  doubtful  expediency.  Its  chief  effect  has  been,  that  perfons 
^ho  are  in  fad  cautioners,  are  fince  its  date  taken  bound  as  co- 
principals,  inflead  of  appearing  in  their  true  charader. 

The  authority  of  Mr  Erfkine,  however  refpeftable,  cannot  prevail 
in  oppofition  to  an  uniform  train  of  decifions,  in  which  the  flatute 
kis  been  confidered  as  introducing  a  fpecies  of  prefcription,  ca- 
pable of  being  interrupted  in  the  fame  manner  as  every  other ;  Dic- 
tionary, vol.  ii.  ,p.  117.  13th  June  1738,  Rowand  againfl  Lang, 
Hornet  7th  January  1752,  Irvme  againfl  Copland,  Kilkerran. 

X  Thefe 
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Thefe  dccifions  are  equally  adverfe  to  the  dodrine  that  the  cre- 
ditor is  obliged  to  follow  out  the  diligence  he  has  ufed ;  Bankton, 
b.  I.  tit.  23.  §47.  This  fuppofition  is  indeed  altogether  incon- 
fiftent  with  the  terms  of  the  ftatute ;  for  though  an  arreftment  or 
an  adjudication  may  afterwards  be  followed  out,  the  fame  cannot 
be  faid  of  an  inhibition^  or  of  a  homing,  which  have  no  connec- 
tion with  the  effeds  of  the  debtor. 

A  variety  of  cafes  have  been  quoted,  in  which  decrees  are  op- 
pofed  to  diligence ;  in  many  others,  however,  they  are  confidered 
as  fynonymous }  Stair,  b.  3.  tit.  i.  §42.  tit.  8.  §66.  and  b.  4.  tit.  35* 
§17.;  Aft  of  Sederuntt  28th  February  1662.  The  purpofe  of 
the  ftatute  muft  determine  whether  the  narrow  or  more  exten- 
five  meaning  of  the  word  is  here  to  be  adopted ;  and  as  its  great 
objed  was  to  prevent  a  growing  burden  from  arifing  againft  the 
cautioner,  who  may  perhaps  have  entirely  forgot  his  obligation, 
the  execution  of  a  iummons  is  furely  fufRcient  to  waken  his  atten- 
tion. 

The  Court  were  of  opinion,  that  the  ftatute  muft  be  ftridly  in- 
terpreted ;  but  at  the  fame  time  they  in  general  thought,  that  the 
decree  muft  be  confidered  as  diligence,  and  pronounced  two  inter- 
locutors to  that  efted. 

The  defender  next 

Pleaded:  The  efFed  of  the  diligence  muft  at  all  events  be  limit- 
ed to  the  principal  and  the  intereft  falling  due  within  feven  years ; 
Erfkine,  b.  3.  tit.  7.  §24.;  Bankton,  b.  2.  tit.  12.  §30.;  Forbes^s 
Inft.  part  2.  b.  3.  ch.  2.  tit.  3.  §  6.  Didionary,  vol.  ii.  p.  117.  8th 
July  1725,  Maclellan  againft  Allan,  Edgar;  13th  June  1738,  Row- 
and  againft  Lang;  1741,  Semple  againft  Dewar*;  Did.  vol.  iii. 
p.  303. ;  17th  February  1780,  Reid  againft  Maxwell. 

Anfwered:  The  ftatute  declares,  that  the  diligence  ufed  fliall  be 
efteduai  in  the  fame  manner  as  before  the  date  of  its  enadment. 
It  muft  therefore  fecure  both  the  principal  fum  and  intereft  till 
payment.  It  is  true,  any  diligence  done  within  the  feven  years, 
can  only  attach  the  intereft  due  at  the  date  of  its  execution ;  but 
it  does  not  follow,  that  intereft  fliall  not  afterwards  be  exigible  if 
payment  is  delayed;  Mackilikin  againft  Monro,  Didionary,  vol.  ii. 
p.  1 17. 

Befides,  the  decree  muft  be  held  as  creating  a  new  obligation, 
altogether  independent  of  the  original  bond. 

Replied:  The  order  of  the  Judge  enjoining  performance  cannot 
alter  the  nature  of  the  obligation  to  be  performed. 

The  Court  thought  it  eftabliflied  by  the  cafe  of  Reid  againft 
Maxwell^,  though  (ome  Judges  doubted  the  propriety  of  that  de- 
cifion,  that  the  intereft  falling  due  within  the  feven  years  could 
alone  be  demanded. 

3  .A 
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A  decree  in  ablence,  it  was  obferved,  cannot  be  confidered  as  a 
n&vatio  debiti.  One  Judge  thought  a  decree  muft  have  as  ftrong  ef* 
feds  as  a  bond  of  corroboration,  and  that  therefore  intereft  was 
due  till  payment. 

The  Court  found,  that  the  decree  of  conftitution,  could  only 
have  the  effedt  to  make  the  defender  liable  for  the  principal  (urn 
and  intereft  falling  due  within  the  feven  years  *. 

laftly^  The  purfuers 

f leaded:  The  condud  of  Mr  Macdowal,  which  was  approved 
of  both  by  the  defender  and  his  curators,  bars  him  from  pleading 
the  benefit  of  the  ftatute  i6th  November  1748,  Gordon  againft 
Tyric}  13th  July  1747,  Wallace  againft  Campbell,  Kilkerran,  v. 
Prefcription.  ^ 

Anfwered:  Laying  afide  the  diligence  which  has  been  done  upon 
it,  the  bond  is  tpfojure  extinguiflied,  by  the  lapfe  of  feven  years 
from  its  date.  If  Mr  Macdowal's  condud^  has  been  fuch  as  to 
create  a  new  obligation,  there  may  be  room  for  bringing  an  adion 
it  dolo  againft  him ;  but  the  exceptio  dolt  caiinot  be  pleaded  againft 
the  defender. 

The  Court,  by  two  confecutive  interlocutors,  found  the  defend- 
er ^'  barred  exceptione  doli  from  pleading  the  benefit  of  the  ftatute.'' 


Lord  Ordinaryi  Hreghom.  A6L  SaUdtor^Gimralf  G.  FerguJJln. 

Ak.  DuM  9f  Faculty^  M.  Rqfs,  Corbet.  Mimues,  Clerk. 


D.D. 
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March  i,  1793. 


CHARLES    ADDISON   and  SONS, 


AGAINST 

WILLIAM    DUGUID,  and  others. 

Periculvm.— Insurance. — ^Wager  Policy. — //  is  illegal  to  in- 
far  e  that  a  whale-Jbip  will  return  7Jt/itb  a  certain  quantity  of  blubber. 

THE  (hip  Leviathan  belonging  to  Charles  Addifon  and  Sons, 
failed  ttom  Borrowftounnefs  on  the  21ft  February  1793,  fit- 
ted out  for  the  vrbale-fifhing  trade. 

•  In 

*  On  the  10th  NovAnber  1792,  the  Court  had  on  this  branch  of  the  caufe  adhered  to 
die  interkcator  of  the  Lord  Ordinarj,  finding  the  defender  liable  for  intereft,  till  payment. 
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In'MayryQi,  Meflrs  Addifons  opened  a  policy,  on  which  Mr 
Duguid  and  other  underwriters  inlured  that  the  fhip  fhould  re- 
turn to  Borrowftounnefs  with  ninety  butts  of  blubber,  and  ob- 
liged  themfelves  to  pay  for  the  deficiency,  at  the  rate  of  L.  7 
Sterling  per  butt. 

The  Leviathan  returned  with  only  five  butts ^of  blubber. 

Addifen  and  Sons  having  brought   an   adion  againft  the  un- 
derwriters, for  payment  of  the.lofs,  in  defence,  it  was 

Pleaded:   The  ftatute  19  Geo.  II,  c.  37.  enad«,   that  no  aflii- 
ranee  or  afliirances  fhall  "  be  made  by  any  perfon  or  perfons, 
".^bodies  corporate  OT  politic,  on  any  Ihip  or  fhips  belonging  to 
*^  his  Majefty,  or  any  of  his  fubjeds,  or  on  any  goods,  merchan- 
*^  difes  or  effeds,  laden  or  to  be  laden  on  board  of  any  fuch 
•fliip  or  fhlps,    intereft  or  no  intereft^    or    without    further 
proof  of  intereft  tl^  the  policy,  or  by  way  of  gaming  or  wa* 
geringy  or  without  benefit  of  falvage  to  the  aifiirer,  and  that 
'every 'filch  infurajice  fhall  be  null  and  void  to  all  intents  and 
purpofes.** 

The  prefent  ^fliirance  falls  under  this   ftatute,  being  jufl  a 
wager,  that  a  particular  fhip  will  get  ninety  butts  of  blubber. 
It  is  not  a  contra<Sl  of  indemnity,  becaufe,  however  fmall  the 
quantity  of  blubber  obtained,  the? deficiency  was  to  be  held  as 
lofs.     It  is  eflential  to  a  valid  policy,   that  it  relate  to  an  exift- 
ing  fubjed,   in  which    the    infured  have  an  intereft,  but  this 
cannot  be  faid  of  the  prefent,  made  before  any  fifh   had  been 
caught;   Park  on  Infurasce,  p.  259.  261.  262.  268.  272.  and  273. 
But  befides,  policies  like  the  prefent  are  too  dangerous  in  their 
confequences,  both  to  the  public  and  to  individuals,  to  j»e  (up- 
ported  even  at  cofnmon  law.    The  high  bounty  given  to  promote 
this  trade  would,  ty  their  means,  be  converted  into  a  premium  to 
underwriters,  whofe  obligation  would  render  the  owners  indif^ 
ferent  to  the  fuccefs  of  their  fhip,  and  give  rife  to  innumerable 
frauds  on  the  fifliing  ground.     Veflels  not  infured,  for  inftance, 
might  be  allowed  to  appropriate  whales  caught  by  fhips  fecured 
from  lofs  in  this  manner. 

Anfwered:  The  ftatute  applies  only  to  wager  policies  ftridly 
To  called,  that  is,  to  fuch  as  relate  to  a  fad  or  event  in  which 
the  parties  have  no  fort  of  intereft.  But  where  the  infured  have 
an  intereft,  whatever  be  its  nature,  the  infurance  is  ef!e£tuaL 
Thus  a  merchant  may  infure  the  profit  he  expeds  upon  an  ad- 
venture J  or,  if  he  has  a  cargo  configned  to  him,  he  may  infure 
his  commiffion  upon  the  fales;  Millar  on  Infurance,  p.  226.^ 
Park,  305.  etfeqq.  Thefe  cafes  are  much  ftronger  than  the  pre- 
fent, as  the  objed  in  both  was  to  infure  a  contingent  profit^ 
whereas  the  policy  in  queftion  was  in  fad  a  contrad  of  indem- 
nity, as  the  quantity  of  blubber  infured,  although  it  had  been 
got,  being  infufficient  to  defray  the  expence  of  the  voyage. 

2  •  No 
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No  danger  can  arife  to  the  public  from  fuppdrting  policies 
of  this  nature,  as  the  ftatutes  intrpducing  the  bounty  contain  a 
Tariety  of  proviiions^  which  e£[edually  prevent  any  abui^e  in  its 

application. 

The  queftion  came  before  the  Court  by  a  bill  of  fufpenfion^ 
prefented  by  the  underwriters,  in  confequence  of  a  decree  of  the 
Judge-Admiral  agaihft  them. 

The  Lord  Ordinary  refuied  the  bilL 

Onadvifiog  a  reclaiming  petition,  anfwers,  replies  and  du* 
plies,  it  was 

Obfcrved  on  the  Bench :  This  is  clearly  ^g^ming  policy.  It 
isprecifely  fimilar  to  infiiring  2ija6lus  retis.  Befides,  the  fuccefs 
depends  entirely  on  the  will  of  the  infured,  and  on  this  account 
alone  the  policy  (hould  be  voided.  It  would  not  be  lawful  to 
iofure  that  a  privateer  will  take  a  prize. 

Two  of  the  Judges  were  inclined  to  think,  that  this  fort  of 
Infurance  was  lawful  to  the  extent  of  indemnification.  But  it  was 
fuggefted  to  be  impoifible  in  pradice  to  draw  a  line  ;  and  chat  own- 
tn  might  fecure  themfelves  fufHciently,  by  infuring  the  (hip,  the 
freight,  and  a  certain  fum  upon  the  fifli,  under  the  provifion  oF 
their  being  adually  taken.  a 


The  Ck>urt  pafied  the  bill. 


Lord  Ordinarj,  Gardenfton. 
Ckik,  MuKUii. 


ASL  RoOtmi,  Hyt. 
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K5.  The  mderwritere  were  willifig  to  wave  the  objefHcm  to  the  legalitjof  the 
folkj,  and  to  reit  their  defence  upon  the  information  on  the  part  of  the  infured  not  ha* 
^gbeen  complete.  The  Gourtf  however,  went  entirely  on  the  firft  defence^  &OIB  .whick 
^/didaot  dunk  the  uoAotmsiiicn  m  igcjtaiu  eaiiilcd  to  depart* 
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DONALD    CAMPBELL, 


A  G  A  I  N  S  T 

JOHN    JOHNSTON. 

Removing,  1555,  c.  '^g.-^Found  fufficient  that  the  precept  of  warning 
was  affixed  to  the  door  of  the  church-yard. 

The  precept  is  valid^  off  hough  the  tenant  is  warned  td  remove  at  the  fe» 
par  at  ion  of  the  crop  from  the  ground ^  injlead  of  Martinmas. 

IN  Odober  1773,  John  Johnfton  obtained  a  leafe  of  a  farm 
in  Argylefhire,    "  for  the  fpace  of  nineteen  flill  and  com- 
*'  plete  years  and  crops  from  and  after  the  term  of  Whitfun- 

day  laft  bypaft,  when  his  entry  commenced  to  the  houfes, 

grafs  and  pafturage ;  and  as  to  the  arable  land,  is  to  be  and  com- 
*^  mence  at  the  term  of  Martiimias  next  to  come  in  the  prefcnt 
"  year." 

The  leafe  as  to  the  grafs,  \Sc.  expired  at  Whitfunday,  and  as  to 
the  arable  ground,  at  Martinmas  1792.  On  the  31ft  March  1792, 
Captain  Campbell  his  landlord  executed  a  precept  of  warning  a- 
gainft  him  on  the  ftatute  1555,  c.  39. 

A  copy  of  the  precept  was,  on  a  Sunday,  forty  days  before 
Whitfunday,  affixed  to  the  door  of  the  church-yard  which  fiir- 
rounds  the  church  of  Campbeltown. 

The  precept  warned  Johnfton  to  remove  from  the  houfes,  \Sc. 
at  Whitfunday,  and  from  the  arable  lands  at  the  feparation  of 
the  crop  from  the  ground. 

A  fummons  of  removing  was  foon  afterwards  executed,  which, 
after  narrating  the  precept,  proceeds  thus :  "  And  albeit  it  be  of 
"  verity  that  the  complainer  has  oft  and  divers  times  defired,  \Sc. 
"  to  leave  the  fame  void  and  redd,  at  the  faid  term  of  Whitfunday^ 
"  to  the  efFeft  above  mentioned  j  and  then  concludes,  that  John- 
**  fton  fhall  be  decerned  to  remove  at  the  faid  term.** 

The  Sheriff  decerned  againft  the  tenant,  who,  in  an  advoca- 
tion, 

Pleaded:  imo^  The  directions  of  the  ftatute  1555,  which  was 
introduced,  in  order  to  check  the  arbitrary  conduit  of  landlords, 
muft  be  ftridly  obeyed.  It  requires  that  the  precept  fhould  be 
read  in  the  church,  and  a  copy  of  it  affixed  to  the  moft  patent 
door  of  it  i  neither  was  done  in  the  prefent  cafe  * ;  and  where 

folemnities 

*  The  defender  offered  to  prove  that  the  precept  was  not  rcaa  even  at  the  door  of  the 
chnrch-yard. 
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/blemnlties  are  introduced  by  ftatute,  all  equivalents  are  rejc£l- 
ed  ;  Stair,  p.  335.  §43. 5  Bankton,  b.  2.  tit.  9.  ^55.  j  Did,  vol.  i. 
Execution;  Harcarfe,  voce  Removing,  No.  839. ;  Did.  vol.  ii.  Re- 
moving;  24th  January  1782,  Ranking  of  the  Creditors  of  Jar^ 
ri^fton;  25th  February  1783,  Gordon  againft  Burnet. 

2do^  The  warning  is  null,  as  requiring  the  tenant  to  give  up 
poiTefHon  at  a  period  when  he  was  not  obliged  to  remove ;  6th 
IV^arch  1754,  Earl  ef  March  againft  Dowie.  He  did  not  enter 
iri.to  pofleflion  of  the  arable  land  till  Martinmas,  and  wajs  enti- 
tled to  retain  it  till  the  return  of  the  fame  term  in  the  year  in 
viT^liich  his  leafe  expired.  The  crop  is  generally  reaped  in  Auguft 
and  September^  There  is  no  reafon  why  he  ihould  be  deprived 
o£the  benefit  of  the  after  grafs. 

3^1(7,  The  fummons  concludes,  That  the  tenant  fliall  be  de- 
er croed  to  remove  at  Whitfunday,  and  is  therefore  inconfiftent, 
l>€th  with  the  leafe  and  precept  of  warning, 

Anfwered:  imOj  The  church  of  Campbeltown  has  four  doors, 
and  it  is  not  eafy  to  fay  which  of  them  is  the  moft  patent ;  but  it 
«  furrounded  by  the  church-yard,  which  has  only  one  door,  and 
upon  it  notifications  of  every  fort  are  in  pradice  affixed. 

2io,  The  objed  of  the  ftatute  was  to  prevent  landlords  from 
arbitrarily  removing  their  tenants,  without  giving  them  fufficient 
vraming  of  their  intention.  As  this  objed  has  been  completely 
a.t.tained  in  the  prefent  cafe  *,  critical  objedions  to  the  words  of 
tHe  precept  will  not  be  liftened  to. 

The  crop  is  feldom  off  the  ground  before  Martinmas,  fo  that 
thkt  tenant  fuffers  nothing  by  the  alleged  irregularity  of  the  warn- 
iicxp  At  any  rate,  all  the  tenant  could  afk,  was  liberty  to  con-' 
tixiue  in  pofleflion  till  Martinmas. 

Befides,  in  rural  tenements,  efpecially  thofe  which  are  chiefly 
^ted  for  pafture,   and  in  highland  diftrids,  Whitfiinday  is  the 

oper  term  of  removing,  though  the  tenant  is  allowed  to  reap 

e  crop,  which  is  fuppofed  to  have  been  fown  by  him  in  fpring. 

3/w,  The  fummons  of  removing  narrates  the  precept;,  and  al- 

ough  in  the  laft  fentence,  when  taken  by  itfelf,  it  feems  to  be 
t  variance  with  it,  when  the  whole  is  confidered,  there  is  no 

ifcrepancy. 


Rtplifd:  When  there  is  no  leafe,  or  when  it  fixes  on  Whitfun- 
day and  the  feparation  of  the  crop,  as  the  terms  of  entry  and  re- 
^^oval,  it  may  perhaps  be  true,  that  Whitfunday  is  the  legal  term 
<^f  removing.     But  that  cannot  be  the  cafe  where  it  is  agreed  be- 
tween the  parties,  that  the  tenant  fti all  have,  and  where  he  pays 
a  rent  for  poflieflion  during  a  certain  number  of  complete  years, 
commencing  from  Martinmas. 

3  The 

*  Befides  the  precept  executed  on  the  31(1  March,  a  fummons  of  removing  on  the  aA 
«f  fiedenint  17569  had  been  executed  on  the  19th  and  aoth  of  the  fame  month.     This 
,  fiunmons,  however,  was  not  before  the  Court. 
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The  Lord  Ordinary  pronounced  the  following  interlocutor : 
Finds,  "  imOf  That  this  procefs  of  removing  is  informal,  as  the 
warning  is  to  remove  at  the  feparation  of  the  crop ;  whereas, 
by  the  terms  of  the  tack,  it  is  to  be  at  Whitfunday  for  the 
grafs,  and  Martinmas  for  the  arable  lands ;  and  the  fummons 
of  removing  is  both  difconform  to  the  tack  and  the  warning-, 
as  it  concludes  for  removing  at  the  Whitfunday,  without  ma* 
king  any  diftin(5tion  between  the  grafs  and  arable  lands :  2do, 
That  the  conclufion  of  the  removing  is  materially,  as  well  as 
formally  wrong ;  as  it  deprives  the  tenant  of  a  crop  which  he 
might  have  fown  and  reaped  on  the  arable  land,  fuch  as  bear, 
peafe,  or  turnip,  betwixt  the  Whitfunday  and  the  Martinmas, 
the  term  of  removing  from  the  arable  land  by  the  tack/' 
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The  Court,  at  advifing  a  reclaiming  petition  and  anfwers,  were 
not  moved  by  the  firft  objedion ;  but  upon  the  others,  there  was 
fome  diBTerence  of  opinion* 

Tenants,  it  was  obferved,  mull  have  (ufficient  warning  to  re- 
move ;  but  frivolous  objedions  muft  not  be  laid  hold  of,  to  in->» 
jure  the  intereft  of  the  landlord.  Whitfunday  was,  in  this  cafe, 
the  proper  term  of  removing ;  though  the  tenant  was  entitled  to 
the  enfuing  crop,  which,  in  that  part  of  the  country,  is  not  fe« 

{)arated  from  the  ground  till  very  late  in  the  year.     He  therefore 
iifFered  nothing  by  the  terms  of  the  precept*     The  fummons  of 
removing,  if  faulty,  may  be  amended. 

The  Lords  altered  the  interlocutor  reclaimed  agalnft,  and 
found,  that  the  defender  muft  immediately  remove. 


Lord  Ordinary,  Monbodth. 


ASu  jirebibaid  CamfbtB  yasMK*       Alt,  MnU^«mtrjt 
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inferior  heritor,  as  the  water  is  meant  to  be  taken  off  above  Mr 
Hamilton's  property,  and  the  inferior  heritor  is  equally  entitled 
to  objed,  whether  he  be  owner  of  both  banks  or  of  one. 

In  like  manner,  a  common  property  arifes  where  a  flream  forms 
a  march  between  two  tenements,  and  each  is  entitled  to  all  the 
ordinary  ufes  of  the  fubjed  ;  but  neither  can  make  any  material 
alteration  on  it,  without  the  concurrence  of  the   other ;   for, 
in  re  communi  melior  ejl  conditio  probibentisy  /.  i.  §  i.  2.  j  /.  24.  §  3.   de 
acq.  et  acq.  pluv.  arc  end.  et  pa£tm,  A  !•  §  12.  de  flumiuibus^  &c.  Brae- 
ton,  fol.  234.   7.4.  r.  45.  de  ^ffiffa  nova  dijjijftna,  §9.  de  aqua  di^ 
ver/a  j  i  Wilfon,  174.  Brown  againft  Beft  ;  25th  June  1624,  Ban- 
natyne  againft  CranftoUj^.  ,I)urie ;.  JEiope's  Maj.  Pradics,  de  aS. 
in  j^(!?£^/w, '  B'airdie,   X3tli  Kovember  1713,  Cunningham,  Did.  v. 
Property ;    ifl  July  1768,  Kelfo  againft  Boyd ;    5th  June  1744, 
pairley  againft  Earl  of  Eglintoun;  1791,  Jamiefon  againft  Lord 
Abercom  j  3tair,  b.  2.  tit^  7.  %  12.  29.  ;   Bank?:.  b..2.  tit.  7.  §  zg. 
"Nor  is  either. party  under  the  neceffity  of  afligning .  a . reafon  to 
juftify  his  refuifal.    For  although  a  perfon.  will  not  be  allowe4  to 
ufe  his  property  in  amulationem  vicini,  no  other  will  be  permitted 
to  ufe  it  without  his  confent.     In  the  prefent  cafe,  however,  the 
^alpender  would  be  a  confiderabl^  lott^^y  both  in ,  point  of  ame- 
Wy.^i^d  pecuniary  adv.a.n!tjag^.     In^iui^imer,  a  gi^e^t  part  of  the 
channel  would  be.  left  dri^^an4  the  ft  ream  be  fo  much;  r^uc^d  as 
to  become  either  very  incotivenient,  or. altogether  unfit  for  a  va- 
riety of  ufeful  purpofes  to.wj^ich.  it  might  ptherwifi^  be  applied> 

r  Anfwer^d ;  /Running,  water  is  from  it  nature  commo^  to  all,  and 
^annot  l}e  the  ohjeiSt  ;eiiih(?r  of  .fole  or  joint  jpropexty  \  Injl.  de  rcr. 
div.  pr.  §  i..yoet,  /.  1%  tit.  jB.  9  M  r^r.  diVf  cf.qual;  §'3.,>  Stair,  b.  2. 
t;it,  ^.  ,§  5. ;;  Blackftpne,  h.^z^  Cv i ..  The  heritor  inde^d^  through 
wi^pfe  lands  it, runs,  may  .prevent  any  pei^fon  from  having  accefs 
i^o  it,  jand  coafequentjy  has  tbe  exclufiye  ufe  and,  lenjoyment  of 
it  i  but  (^hij5  arifes  not  froim  hisviiaYing  2^ny  property  in  the  water^ 
but.f];om'bi9.^pnnedlion  with  <^€  land* 

.  In. like  manner,  when,^  river  forins  the  boundary  between  the 
lan^s  of  two  heritors,  neijther.has  a  right  of  property  in  the  water, 
but  both  ^re  entitled  to  ^piply  iit  to  every  lawful  purpofe;  7th  Ian, 
1749,  Lyon  and  Gray  againft  the  Bakers  of  Glafgow.  At  the  fame 
time,  in  the  exercife  of  this  as  of  every  other  right,  neither 
muft  a<Sl  in  amulationem^  or  to  the  dired;  prejudice  of  his  neigh- 
bour^ /•  24.  et  ult.  ff.  de  damno  infedo^  l.i.  ^11.  21.  de  aqua  et  aq. 
pluv.  arcend.  }  Voet,  lib.  39,  tit.  3.  §4. ;  Erfkine,  b.  2.  tit.  i.  §2.  j 
9th  July  1757,  Trotter  againft  Hume,  19th  January  1765,  Gor- 
don againft  Grant.  Here  a  lawful  ufe  of  the  water  is  fought. 
There  is  no  intention  to  injure,  and  the  fufpender,  if  he  pleafes^ 
may  turn  the  ftream  to  the  like  ufe  on  his  fide  of  the  riven 
The  intended  cut  will  not  materially  diminifii  its  beauty,  and  in 
all  events  no  lofs  in  that  refped  could  be  fet  in  oppofition  to  the 
ufeful  purpofes  to  which  the  water  is  meant  to  be  applied.  In 
thefe  circumftances^  it  makes  no  difference  whether  the  water  is 

returned 
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t^tumed  or  not,  or  whether  it  is  taken  away  oppofite  to  or  above 

the  lands  of  the  fufpender. 

The  primary  ufes  of  water  are  eafily  fupplied ;  and  it  would 

be  nnreafonable  that  a  large  river,  fuch  as  the  Clyde,  fhould  be 

tendered  ufelefs  from  the  ill  humour  of  an  oppofite  heritor. 

In  the  cafe  of  a  rivulet  only  fiifficient  to  fupply  the  primary 
''^fcs  of  water,  the  confent  of  the  oppofite  heritor  would  indeed 
he  neceflary  j  but  according  to  the  fufpender's  dodfine,  the  fame 
'Would  hold  even  with  regard  to  the  largeft  river  in  the  world, 
Which  forcly  cannot  be  maintained.  Every  cafe,  therefore,  muft 
he  determined  according  to  its  circumftances.  The  Clyde,  after 
the  claim  of  the  charger  is  fatisfied,  will  retain  a  fufficient  quan- 
tity of  water  for  every  purpofe,  fecondary  as  well  as  primary. 

Replied:  Joint  property  can  be  divided  only  where  an  equal  di- 

Wfion  is  poflible,  and  where  the  parts  retain  the  fame  fituation, 

and  can  be  applied  to  the  fame  purpofes  with  the  undivided  fiib- 

jc<£l;  L.  19.  §1.^  Co?nm.  divid.  Voet.  §5.  ejus  tit.  neither  of  which 

recjuifites  occur  in  the  cafe  of  running  water.     If  it  were  true 

til  at  the  heritors  on  the  banks  of  a  river  have  no  more  right  in  it 

tlian  any  other  perfon  who  can  get  accefs  to  it,  any  one  heritdr 

tlxx-Qugh  whofe  lands  it  pafles,  or  any  other  perfon  with  his  ptr- 

nxiflion,  might  entirely  alter  its  courfe,  and  the  inferior  heritors 

could  not  oblige  him  to  return  it. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Judges  differed  in  opinion. 

The  reafoning  of  thofe  who  thought  the  letters  ought  to  be 

ft*ipended,  feemed  in  general  to  eftablifh,  that  in  the  cafe  of  a 

pi"ivate  river,  of  whatever  extent,  running  between  the  lands  of 

^PFK>fite  proprietors,  the  mere  poflibility  of  damage,  (and  as  fome 

^xprefled  themfelves)  even  in  point  of  amenity,  gave  either  a 

^^tle  to  objed  to  any  material  alteration  upon  its  courfe.     What- 

^^er  may  be  faid  (it  was  obferved)  of  the  water  of  which  it  it 

^^mpofed,  the  ftream  itfelf  is  the  objed  of  property,  or  at  lead- 

^f  a  right  equally  entitled  to  proteftion.     The'  water  may  be  u- 

^^d  for  all  ordinary  purpofes,  but  the  ftream  cannot  be  diverted. 

*t  is  acknowledged  the  chargers  cannot  divert  the  whole  river, 

^Tid  where  is  the  line  to  be  drawn  ?     Manufaftures  will  not  be  in- 

pired  by  this  dodrine,  becaufe  there  is  little  danger  that  confent 

Vill  be  refufed  where  an  adequate  confideration  is  offered ;  at 

•^11  events,  the  right  of  private  property  is  facred. 

Others  thought,  that  as  there  was  no  property  in  running  wa- 
ter, each  conterminous  heritor  might  take  every  lawful  ufe  of  it, 
without  the  confent  of  the  other.  How  far  the  eredion  of  ma- 
chinery is  a  lawful  ufe,  (it  was  obferved),  will  depend  upon  the 
circumftances  of  the  cafe  5  it  muft  be  confidered  as  fuch  where- 

3  ever 
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ever  the  oppofite  heritor  is  not  thereby  prevented  from  doing 
the  fame  on  his  fide  of  the  river. 

^^  The  Lords  fufpended  the  letttxs  Jimpliciter^  and  continued  the 
''  interdia.'* 

Andy  upon  advifing  a  reclaiming  petition  and  aufwers,  ^^  they 
"  adhered.'* 

Lord  Reporter,  Dregbom.    For  the  Sufpenders,  Deam  of  Faculty  t  M.  Ro/sf  yobn  Mittar  jwt 
For  the  Chargers,  Lord  jldvocate,  SoticUor^Ceturalf  JVigbt,  RoUand^  Arch.  Catufbdl'yaMU 
Clerki  Sinclair. 


N*  XLIV.  March  6.  1793, 

ARCHIBALD    SETON, 


AGAINST 


Tbe   CREDITORS   of  Hugh  Seton. 


TiAR. — When  a  fubjeB  is  conveyed  to  trujiees  for  a  certain  per/on  m 
liferent^  and  his  children  nafcituri  in  fee ^  the  father  is  not  Jiar. 


CHarles  Smith,  in  the  contrail  of  marriage  entered  intobe^ 
tween  his  fon  Hugh  Smith  afterwards  Seton,  and  Mrs  Eliza*- 
beth  Seton  of  Touch,  obliged  himfelf  to  have  in  readinefs  by 
Martinmas  1746  L.  8000,  and  to  employ  it  on  land,  or  other  he- 
ritable fecurity ,  and  to  take  the  rights  in  name  of  certain  truftees 
for  behoof  of  "  Hugh  Smith  in  liferent,  and  the  heirs-male  to  be 
"  procreate  of  the  marriage  in  fee.** 

Charles  Smith  in  part  fulfilled  this  obligation,  by  purchaiing 
certain  lands,  and  conveying  them,  together  with,  an  heritable 
bond  to  the  truftees  ;  but  at  his  death  there  remained  a  balance 
of  above  L.  3000  againft  him. 

The  truftees  conveyed  the  lands  to  Archibald  Seton,  the  heir 
of  the  marriage,  in  terms  of  the  truft. 

The  heritable  bond  was  paid  to  Hugh  Seton,  who  was  him&lf 
one  of  the  truftees,  with  confent  of  a  quorum. 

2  In 


!k 
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The  Lord  Ordinary  reported  the  caufe  on  memorials. 


The  Court  were  unanimouily  of  opinion,  that  the  effed  and 
ible  intention  of  appointing  truftees  was  to  prevent  the  father 
from  being  fiar.  The  fubjed  (it  was  obferved)  was  vefted  in  the 
truftees,  who  held  the^^^  for  behoof  of  the  children,  and  the 
liferent  only  for  the  father.  If  they  had  paid  the  fum  to  Hugh 
Seton,  they  would,  as  infringing  on  the  truft,  have  been  liable  in 
damages  to  Archibald. 

The  Lords  repelled  the  objedion,  and  fiiftained  Archibald  Se- 
ton's  claim. 

Lord  Reporter,  Swmion*  For  Archibald  Seton,  Deam  of  Facuby. 

Alt.  SoUcilor^CeneraJf  Patifon.         Clerk,  Mtnzicu 

« 
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SAMUEL    PEAT, 


AGAINST 


The  Reverend  Dr  J  O  H  N    SMITH- 


Proof. — Delinquency. — A  proof  of  the  Veritas  convicii  limited  t^ 
fpecific  circumjlances. 

MR  Peat  having  obtained  a  prefentation  to  the  pariih  of 
Gigha,  in  Argylefhire,  was  taken  upon  trials  by  the  pres- 
bytery of  Kintyre.  As  a  great  majority  of  the  inhabitants  of 
that  parifti  underftood  Gaelic  only,  the  prefbytery  thought  it 
proper  to  examine  Mr  Peat  on  his  knowledge  of  that  language, 
particularly  as  he  was  born  in  the  low  country,  and  had  refided 
there  for  the  greater  part  of  his  life.  This  examination  having 
been  declined  by  the  prefentee,  who  alleged,  that  the  prefbytery 
had  no  right  to  infift  on  it,  he  was  found  by  them  not  qualified 
to  fupply  the  vacancy. 

Mr  Peat  appealed  againft  this  fentence  to  the  fynod  of  Ar- 
gyle,  which  meets  at  Inverary,  where  Dr  Smith  was  appointed 
by  the  prefbytery  to  defend  their  judgment. 

Mr 
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jeded  to  punifhrneiit ;  VocM:^  iiJi(i^.  ^  ilgrir.  §  g.  ;'Bul]ec^s  introduc- 
tion to  the  law  relative  to  trials  at  n^iprmsyi^.  8« 

Obferved  on  the  Bench !  A  proof  of  the  verkax  cmvicii  can  in 
cafe  be  allowed  in  general  terms*     But  as  4peciilc  circum:(lanc 
are  here  ftated,  they  may,  if  proven,  alleviate  the  offence,  or  al- 
together exculpate  the  defender^ 

The  Court  allowed  the  purfuer  a  proof  of  his  libd  in  covnmoitfl 
form,  but  limited  the  defender's  proof  to  certain  fpecific  fa€b  fta-  - 
ted  b^  him  as  articles  of  charge  againft  the  puriker. 

Lord  Ordinary,  Jujlici-Cleri.        A6t  Soiicitor-Ceiural,  jlreh,  CasHpbeU,  CoMmtM,  Flitder. 
Ait.  Dtau  of  Faculty  aiidiW.  Rtbtrtjm.  CkAt  Sir  yama  Colgmloim. 

R.  D. 


N'XLVI.  March  y,  179$. 

JOHN  .HOME,  Writer  to  the  Signet,  Petitioner. 


Jurisdiction.' — ^Factor* 

1.  Tbe  application  of  a  curator  bonis,  for  the  fanSion  of  the  Court  U 
ordinary  aBs  of  adminijlration^  is  incompetent. 

2.  Borrowing  money  found  to  be  an  extraordinary  aB  of  management. 

THE  late  Sir  Alexander  Stirling  executed  a  llrid  entail  of  the 
barony  of  Renton,  and  at  the  fame  time  conveyed  it  to  tri}- 
Accs  for  payment  of  an  annuity  to  the  widow  and  heir  of  the  grant- 
or, and  for  a  variety  of  other  purpofes ;  in  particular,  it  was  de- 
clared, that  the  trufl  fhould  continue  till  the  debts  upon  the  eftate 
were  paid. 

The  truftees  having  declined  accepting  of  the  truft,  John  Home, 
writer  to  the  Signet,  was  appointed  by  the  Court  curator  bonis  up- 
on the  eftate. 

Some  time  after  his  nomination,  he  applied  to  the  Court,  ifl^ 
For  their  authority  to  certain  ordinary  ads  of  adminifiration,  fucn 
as  granting  leafes  in  terms  of  miHives  of  the  former  proprietors, 
erc^ing  buildings,  and  making  improvements,  l^c.  2dly,  He  ftated, 
that  the  rental  of  the  lands  was  inadequate  to  the  yearly  charges 

2g;ainft  them,  ariiing  from  the  payment  of  the  annuities,  intereft  of 
ebt,  and  the  expence  of  management.    He  therefore  craved  to  be 

3  allowed 
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alloved  to  borrow /uch  fiims' of  money  upon  the  credit  of  the 
eftate  as  ihould  be  neceilaryi:  in  order  to  provide  for  the  dcfi** 

ciency. 

-   1    • 

The  Court  confidered  both  branches .  of  the  petition  as  falling 
vitbin  the  ordinary  powers  qF  a  curator  bonis ^  and  were  of  opinion, 
that  it  was  not  their  province  to  fuperintend  every  common  ftep 
taken  refpedling  an  eflate  under  judicial  management.  ,.They 
therefore  refufed  the  petition  as  incompetent* 

Mr  Home  prefented  a  petition,  reclaiming  againft  this  interlocu- 
tor, in  fo  far  as  the  Court  had  thereby  refufed  to  interpofe  their 
authority  to  his  contrading  debt.  He  ftated,  that  Sir  Alexander 
Stirling,  by  his  deed  of  truft,  had  allowed  his  trui^ees  to'  borrow 
money  only  to  pay  off  the  principal  fums  of  the  debts  upon  the  e- 
ftate,  in  cafe  they  fhould  be  demanded  before  they  could  be  paid 
out  of  the  rents  and  price  of  woods,  and  had.  not  provided  for  o^ 
ther  exigencies,  fuch  as  the  prefent,  which  might  equally  demand 
the  borrowing  of  money  to  a  certain  limited  extent,  in  order  to  carry 
on  the  management.  That  this  ad  of  adminiflration  was  therefore 
of  an  extraordinary  nature,  though  in  the  circumftances  of  the  cafe 
abfolutely  neceflary ;  and  confequently  the  warrant  for  it  muft 
flow  from  the  Court,  both  for  the  (ake  of  getting  the  money  more 
readily,  and  in  Order  to  render  it  an  efFedual  burden  on  the  lands. 

The  Court  in  fo  far  altered  their  former  interlocutor,,  and  grant* 
-ed  this  prayer  of  the  petition. 

Far  dM  petitioner^  RoUand^  Cba.  Hopi.  Clerk,  Home. 

R.  D. 


^•XLVII.  March  8.  1793, 

The  YORK-BUILDINGS   COMPANY, 


AGAINST 

ALEXANDER    MACKENZIE. 

Nanking  and  sale. — Ttbe  common  agent  in  a  ranking  %$  not  difquali-^ 
fiedfrom  pur  chafing  at  the  judicial  fiUe  carried  on  under  bis  direSion. 

• 
gVrVM  the  bankruptcy  of  the  Tork-buildings  Company;  Alexander 
^KJ  Mackenzie  was  appointed  common  ageni  in  the  ranking  of 
^lie  creditors  on  their  eAates  in  Scotland. 

Bb  In 
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In  17799  the  landfl  of  SeatoA,  belonging  to  that  Company,  wer 
expofeato  puMic  fale^  under  the  authority  of  the  Court,  when  t^ 
common  agent  purthafed  the  two  firf):  lots  at  the  upfet  price. 

A  redudion  of  this  fale  was  brought  by  the  Company,  on 
two  following  grounds^  i^,  That  the  defen(ier,  in  confequence  o 
jioldiT\g  the  office  of  common  agent,  came  under  a  legal  difability^i 
of  becoming  the  purchafen  tdfy^  The  pqrfuers  alleged,  that  cer 
tain  circumftasces  of  the  defender's  condu(ft,  at  and  previous  n 
the  fale,  amounted  to  fraud,  or  at  leaft  to  culpable  negligence 
which,  in  his  Situation  of  common  agent,  muft  have  the  ene^  o 
ietiiog  afide  the  purciialeu  This  fecond  ground  of  challenge  wa 
a  mere  ^ueflion  ef  faA,  and  made  the  (ubje(5fc  of  a  voluminous^ 
proof,  in  which  the  purfuers  failed*  In  fupport  of  the  firft  groun  ~ 
which  reiblved  i^to  an  ab(lra<ft  point  of  law»  it  was 


'  fhadid :  ijij  By  the  ad  of  federunt  1756,  which  introduced  th 
appointment  of  a  common  agent,  and  by  the  uniform  fub(equent=: 
pradice,  it  is  the  duty  of  the  perfon  accepting  of  that  office,  to  takes 
a  proof  of  the  value  of  the  eftate,  to  bring  it  to  public  fale,  and  to^ 
afcertain  the  intereft  of  each  creditor  in  the  price.     In  takmg  theie= 
46pt,  he  ads  not  only  for  behoof  of  the  creditors  at  large,  but  o^ 
the  common  debtor,  who,  as  he  has  not  acceis  to  his  funds^  h  de — 
prived  of  the  means  of  proteding  his  own  intereft.    AH  partiess 
concerned  are  prelumed  to  pl&ee  implicit  confidence  in  his  integri- 
ty, for  if  they  were  to  watch  over  every  ftep  of  his  managem^snt,^ 
they  might  as  well  conduft  the  bufinefs  without  his  ailiftance^     As. 
therefore  the  common  agent  is  in  reality  the  feller  of  the  eftat^^ 
and  as  the  duties  of  feller  and  buyer  are  ipqonfiftent  with  each  o- 
ther,  Vinnius^  b.  5.  tit.  4.  he  cannot  be  allowed  to  unite  the  two 
charaders  in  his  perfon. 

zdly^  Befides,  a  common  agent  may  alfo  be  confidered  as  truftee 
for  all  concerned,  and  no  truftee  is  allowed  to  purchafe  the  fiibjed 
of  the  truft,  or  at  leaft  if  he  does  To,  he  i&  confidered  as  holding  it 
for  behoof  of  the  trufter,  that  is^  in  the  prefent  cafe,  for  behoof 
of  the  purfuers  and  their  creditors.  This  principle  is  recognifed 
by  the  law  of  Rome^  ff.  lib.  18.  tit.  1.  /.  34.  §7.;  Mattb.  de  Au&. 
p«74*;  of  England,  Abrid.  Cafes  in  Equity,  vol.  ii,  p.  741.;  Fox 
verjus  Mackreth,  ftated  in  Brown's  Reports,  vol.  ii.  p.  420. ;  Whelp- 
dale  verfiis CookfoUi  amfi  1747 \  Vcisey,  vol,  i.  9.  Bovey  vitfus Smith; 
Vernon,  vol.  i.  No.  58.  and  139.;  Twining  w;^j  Morice,  anno  1788; 
Brown,  vol.  ii.  p.  326. ;  and  of  this  country,  Stair,  b.  i.  tit.  6.  §  17.; 
Durie,  28th  February  1632,  L.  of  Ludquhairn;  17th  February  1732, 
Cochran,  ftated  in  Did.  vol.  ii.  p.  492.;  Kilkerran,  voce  Huft>and 
and  Wifo^  19th  June  1745,  Bee  againft  Biggar ;  Karnes,  6th  March 
1767,  Earl  of  Crawford,  26th  June  1789,  Wilfons. 

3^/k,  And  even  although  a  common  agent  were  not,  ftri^ly 
IJMaking,  yeftod  with  either  of  the(e  charaSers^  it  would  be  e:m^ra 
Smh  mmrnxo  allow  a  eommon  agent  to  purchafe  at  the  fale,  as  it 
would  be  laying  him  under  ftich  temptations  to  conceal  the  value 
of  thefobjed,  and  afterwards  to  condudi  the  fale  of  it  impn^rly, 
119  bis  integrity  might  fai  many  caies  be  infufficient  to  refift. 

3  Anfwered  .• 


f 
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Jnfmend :  1019,  A  common  agent  is  no  more  tke  rcUor  of  die 
dilate  than  the  lawyer  who  appears  at  the  difierent  callings  of  the 
pr ocefs  of  rankiiq^y  or  any  other  perfon  employed  in  forwarding 
^el^e  bofinefs.  The  fale  is  the  ad  of  the  law,  and  if  the  chara&et 
9^  a  feller  is  at  all  eflential  to  it,  the  Court  itfelf,  ailing  under  the 
^^jthority  of  the  ftatnte  169O9  c*  12.  can  alone  be  confidered  as 
pofleffing  It. 

aiff,  The  eftates  t»f  the  York^^fauildings  Company  were  not  con« 
^€5yed  in  tmft  to  the  defender.  His  employment  was  limited  to 
s.  parttcqlar  purpofe,  namely,  that  of  carrying  on  the  procefs  of 
ranking)  and  dividing  the  price  among  the  creditors.  He  wat 
'Klierefore  no  more  a  tmftee  than  a  writer  or  ibltcitory  who  is  em- 
ployed in  any  particular  piece  of  bufinefsi  who  furely  is  not  on 
Klttt  acconnt  dilabled  from  purchafing  the  prcgpefty  of  bis  em- 
ployer. 

But  even  if  the  defender  could  be  viewed  as  a  truftee  in  the  ftri  A- 
^1t  (enie  of  the  word,  the  purchafe  in  qneftion  would  not  have  been 
reducible  on  that  account }  for  although  a  tmftee  cannot  purchafe 
vlie  property  of  the  trufter  by  private  bargain,  there  is  no  reafon 
for  extending  the  prohibition  to  the  cafe  where  the  fubjei^  is  (bid 
l»y  a  public  auSion  fairly  advertifed,  when,  in  confequence  of  the 
vcmipetition  of  purchafers,  there  is  no  poflibility  of  his  having 
mn  unfair  advantage.  And  this  muft  particularly  be  the  ca(l 
^wlwre  the  audbion  is  carried  on  under  the  (iiperintendence  of  the 
Supieme  Gourt,  where,  of  courfe  all  the  proceedings  are  attended 
with  the  moft  public  notoriety.  Accordingly,  both  by  the  civil 
law^and  our  own,  a  tutor,  who  exercifes  the  moft  iacred  of  all 
triifts,  may  purchafe  the  goods  of  his  pupil  for  his  own  behoof, 
lieiiexpofed  to  public  fale ;  /.  5.  Cbd.  da  dmtrab.  empt.  ;  Erikine, 
I.  tit.^.  §19.  In  like  manner,  a  creditor  pigntratitius  in  the 
«BiaB  law  obtaining  the  authority  of  a  judge  to  fell  a  pledge 
y  au^ioB^  for  payment  of  his  debt,  mi^ht  himfelf  become  the 
r^^DTchafer,  VO0U  liL  20.  til.  5.  §  3. 

At  to  the  authorities  quoted  by  the  purfuers  from  the  law  of 
gland,  they  are  either  mifunderftood,  or  do  not  apply  to  the 
orefent  cafe.    Indeed,  it  would  feem,  that  the  Englifh  are  lefs 
mpulous  in  this  matter  than  we  are  in  this  country.     By  a  late 
atute,  19  Geo.  III.  c.  20.  it  appears  not  only  to.be  lawful  for 
^Q  propvietor  expofing  his  goods  by  au<£lion,  either  to  bid  him- 
^If,  or  to  emjrfoy  another  to  bid  for  him,  but  that  he  is  even 
^^^berated  from  the  duty  on  Tales,  if  he  become  the  purchafer. 
3/»»,  Admitting  for  si  moment,   that   it  is  tMxpadient  to  al- 
^ov  the  common  agent  to  purchafe  at  the  fale.  as  the  law 
lias  not  declared  his  doing  fo  HUgaly  it  is  not  a  competent 
IfTound  of  redudlicoi ;   for,  in  order  to  found  a  right  of  chal- 
lenge at  common  law,   it  is  neceffary  to  prove,  not  merely 
that  the  dtuation  is  fufpicious,  but  that  fraud  has  a^ually  been 
committed.    If  in  any  cafe  the  temptation  to  over*reachi  arifing 
£rom  the  fituatioa  of  parties,  was  a  ground  of  redu<ftion  at  com- 
mon law,  bargains  between  a  member  of  the  College  of  Juftice 
and  a  litigant,  concerning  a  depending  law-fuit,  fhould  have  been 
reducible  on  that  account  j  yet  the  Legiilature  thought  a  pod- 

tive 
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tive  enadment  neceflfary  to  check  this  traffic ;  and  even  ftill, 
as  the  ftatute  has  not  annexed  nullity,  but  deprivation  of  office, 
as  the  penalty  of  contravention,  fuch  tranfadions  have  uniformly 
been  fuftained  j  Fountainhall,  20th  December  1683,  Purves.    - 

Befides,  from  a  fearch  of  the  records,  it  appears,  that  fince  the 
year  1756,  common  agents  have  been  offerers  at  judicial  fales 
carried  on  under  their  diredlion  in  no  lefs  than  135  inftances,  in 
eighteen  of  which' they  became  the  purchafers,  yet  in  no  one  caie 
has  this  condud  been  challenged,  either  on  the  head  of  fraud 
or  legal  difability ;  a  circumftance  which  fhows  not  only  that  the 
practice  is  in  favour  of  the  defender,  but  that  the  fufpicion' ari- 
(ing  from  his  fituation  is  altogether  grdundlefs. 


After  a  hearing  in  prefence,  the  Lords  "  repelled  the  reafons 
"  of  reduction.** 

'  *  -.•■.. 

But  on  advifing  a  reclaiming  petition,  with  anfwers,  the  Court, 
by  a  narrow  majority,  "  in  refped  Mr  Mackenzie  was  conunon 
*\  agent  when  the  fale  of  the  two  lots  of  Seaton  iix  queftioa  took 
*'  place,  reduced  the  faid  fale.*' 

The  purfuers  not  being  fatisfied  with  the  ratio  decidendi  of  this 
laft  interlocutor,  both  parties  reclaimed;  and  on  advifing  the 
mutual  reclaiming  petitions,  with  anfwers  and  minutes,  feveral 
Judges  obferved,  that  a  common  agent  had  fuch  advantages 
over  other  bidders,  both  in  obtaining  better  information,  cmd  in 
other  refpeds,  that  he  ought  not  to  be  allowed  to  purchafe  : 
That  as  a  lawyer  cannot  aft  for  both  parties,  fo  neither  can  a 
common  agent  do  juflice  both  to  the  creditors,  and  to  himfelf,  if 
he  intended  to  become  the  purchafer  :  That  although  he  was  not 
difabled  by  any  municipal  regulation,  yet  his  difqualification  was 
founded  on  reafon  :  That  the  circumftance  of  fo  many  common 
agents  having  been  offerers  at  fales,  was  an  additional  ground 
of  fufpicion,  and  (hewed  the  neceffity  of  excludmg  them.  And 
as  the  rule  is  univerfal,  that  no  truftee  can  take  advantage  of  a 
fale  in  his  own  favour  to  the  prejudice  of  the  trufter,  fo  neither 
can  a  common  agent,  whofe  fituation  in  that  refped  muft  be  con^ 
fidered  as  precifely  fimilar. 

On  the  other  hand,  a  majority  of  the  Court  were  of  opinion^ 
that  although  it  might  be  proper  that  an  ad  of  Parliament^  or 
ad  of  federunt  fhould  be  made,  prohibiting  common  agents  from 
becoming  purchafers  in  future ;  yet  as  at  prefent  they  are  under 
no  legal  difability,  it  would  be  equally  contrary  to  juftice,  and 
to  the  principles  of  pur  law,  to  give  a  retrofped  to  fuch  a  regular* 
tion  :  That  an  apparent  heir  purchafing  adjudications  by  private 
bargain,  would  not  have  been  fubjeded  in  a  pailive  title,  previous 
to  the  ad  1695,  c»  24.  nor  would  a  fador  on  a  fequeft rated  .eftate 
buying  a  debt  affeding  it  have  been  confidered  as  entering  into 
an  illegal  tranfadion  before  the  ad  of  federunt,  25th  December 
.1708.    And  that  the  fale  in  queftion  was  valid  on  the  very  fame 
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K'  XLIX,       ^  M<y  15.  X793, 

ATT  OR N  E Y  of  Tboflsas  Oilten  and  Compaay, 


AGAINST 


DAVID    PHILP, 


Pactum  Tllicitum. — A  merchant  fettled  abroad^  whether  a  foreigne 
or  a  native,  who  is  accejfory  to  fmuggling  goods  into  this  country,  ha^ 
no  a3i<mf»r  the  price  of  t'hem. 

THoMAs  CftriLEN  and  Company,  merchants  at  Oftend,  had_ 
been  in  the  pradice  of  fupplying  David  Philp  at  Boarhills 
in  Fifefhire  with  contrabaittl  goods,  fometimes  on  commiflion,  and 
fometimes  at  ftiore  price,  that  is,  a  price  payable  on  delivery  o 
the  goods  in  Britain,  and  fiifficlcntly  high  to  infure  the  vender  a- 
gainft  the  rifk  of  feizure. 

•  jC^aptain  Oldfield  always  had  the  charge  of  the  veflels  employ, 
'ed  by  Ctillen  and  Company  on  thefe  occafions.  By  a  letter  from 
Cullen  and  Company  to  rhilp  in  January  1789,  they  informed 
him,  that  Oldfield  was  to  fail  in  a  few  days  from  Oftcnd,  with 
a  quantity  of  gin  and  brandy ;  that  he  meant  firfl  to  call  at 
Boarhills,  when  he  c^pedted  Philp  would  be  prepared  for  him, 
and  ai&ft  him  in  the  difpofal  of  the  cargo. 

The  letter  was  fb  exprefled  as  to  leave  room  for  arguing,  that 
tht  goods  were  the  property  of  the  captain* 

Oldfield  accordingly  arrived  at  Boarhills  foon  after^  Philp  a^ 
^reed  to  take  a  confiderable  quantity  of  the  cargo,  and  accepted 
bills  for  the  price,  payable  to  Thomas  Potts,  nephew  to  Thmnas 
Cullen,  who  aded  as  mpercargo  on  this  occafion.  The  greater 
part  of  the  goods  were  feized  in  the  landing. 

The  bills  were  indorfed  to  Sir  William  Forbes  and  Compaidy^ 
for  behoof  of  Cullen  and  Company,  to  whofe  account  they  were 
immediately  placed;  and  Philp  being  charged  for  payment  by 
4helr  attorney,  brought  a  fufpeafion,  in  which 

Both  parties  agreed,  that  on  the  principles  eflabli0ied  by  the 
cafe  of  Cantly,  nth  February  1790,  and  others,  if  CuUen  and 
Company  were  acceflbry  to  the  fmuggling,  no  adion  could  lie  j 
and  tne  one  endeavoured  to  eilablifh  the  acceflion  by  the  evidence 
in  procefs,  and  the  other  to  fliow  that  there  was  none. 

The  Court  were  of  opinion,  that  this  adventure  was  jufl  a 
continuation  of  the  former  illicit  trade,  and  that  the  inter- 
pofition  of  Oldfield  was  intended  merely  as  a  cover  to  the  real 
tranfadion,  and  unanimoufly  adopted  the  following  diilindion. 

2  When 
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When  a  'aicxcbaat  iettled  abroad,  whether  a  fof eigner  or  nat- 
ure of  tbi$  country |(  &nply  fells  good&  tp  a  fmuggler,  tanftiam 
mltbet^  and  makes  delivery  oook  the  fpot,  he  can  0iaini;ain  adiOQ, 
Ibr  theiu  tsk  our  coun&y  though  he  fufpededi  or  even  knew  tjliat 
they  were  meant,  Xf)  be  finuggled  into  Britain ;  but  if  h^  U  accel^ 
ibr;  to  ^  foxuggliog,  and  tbeireby  to  an  iofringemen^t  qf  th^ 
laws  of  this  land,  (which  he  is  bound  to  know  as  far  as  concetnuii 
bis  trade),  he  cannot  desaiand  the  aid  of  the  Bvit^ib  comts  fox  re- 
covery of  his  debt.  And  this,  (it  was  obferved),  ws^s  pot  4  n^v 
dodrine,  but  eflabliihed  before  the  cafe  of  Caatly,  by  th^t  of 
Sibbald  againit  Wallace,  in  I779*, 

The  Lords  fuipended  the  letters  Jimpiicit^r. 

On  a  motion  for  expences  by  the  counfel  for  Philp,  it  was  ob- 
bxn^  that  the  principle  of  the  judgment  was  id  turpi  caufa 
mli^  tfi  cwditiQ  p^^fi^ntis^  apd  ch^cibre  that  no  expences  ought 
tQ  be  awarded. 

Lord  Reporter,  SttmeJUld.  Ad.  Dean  of  FMulijt^  IV.  Murray. 

Alt.  David  Catbcart.  Clerk^  Homt^ 

p.  D« 


N*l^,  May  15,  I79> 

REID   and   PARKINSON, 


AGAINST 

JAMES  MACDONALD,  JOHN  £LD£R,  and  others. 

Factum  iLLicirMu.^^^be  fame  point. 

MEflrs  Kirkpatrick  and  Company,  natives  of  Scotland,  fettled 
at  Oftend,  bad  been  in  the  pradice  of  carrying  on  an  illicit 
trade  with  peribns  in  this  country,  and,  in  particular,  had  former** 
ly  been  engagfed  in  a  fmuggling  adventure  with  Macdonald  and  El- 
der of  Invernefs,  and  others.     In  fpring  1790,  Macdonald,  &ff. 
liaring  embarked  in  a  new  fcheme  of  the  fame  nature,  tranimitted 
inlls,  for  the  price  of  the  goods  to  be  furniflied,  to  MefTrs  Kirkpa- 
trick and  Company.    Thefe  dealers  at^rft  undertook  the  commiC^ 
fion,  but  afterwards  declined  executing  it,  on  account  of  the  dif- 
agreeable  confequences  (as  they  faid)  with  which  fuch  adventures 
are  attended,  alluding  to  the  late  cafes  where  adion  had  been  re- 
foied.     They,  however,  recommended  a  j^erfon  whom  they  call- 
ed 
^  Not  colkacd. 
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ed  Bo'naventura  GIbert,  a  Spaoiard,  as  fit  to  bq  trufted  wifti  theii 
buiinefs.  He  having  accordingly  (as  it  was  faid)  furnifhed  the 
goods,  the  bills  were  transferred  to  him. 

Elder,  one  of  the  Invernefs  merchants,  was  at-Oftend  when!  the 
fhip  was  loaded.  The  veflel,  which  belonged  to  Macdonald  and 
Elder,  was  cleared  for  North  Faro,  although  the  Ifle  of  Sky  was  its 
real  deflination. 

Kirkpatrick  and  Company,  after  declinmg  the  commiilion,  con^ 
tinned  to  fiirnifh 'the  Captain  with  neceflaries  for  himfelf,  and  to 
advance  him  money  for  the  repairs  of  the  fhip* 

The  goods  arrived,  biit  in  a  damaged  ftate. 

The  bills  were  indorfed  by  Gibert  to  Reid  and  Parkinfon,  fot 
behoof  of  Kirkpatrick  and  Company,  without  value.  The  accep- 
ters being  charged  for  payment,  raifed  two  fufpenflons,  and 

Pleaded :  It  is  evident,  from  the  correfpondence  and  circumftan- 
ces  of  the  cafe,  that  Gibert  was  the  clerk  of  Kirkpatrick  and  Com- 
pany, who  were  acceiSbry  to  the  fmuggling,  and  aded  as  agents 
^or  the  fufpenders. 

Anjwered :  There  is  iio  evidence  that  Gibert  was  connedled  wit! 
Kirkpatrick  and  CJompany,  and  if  he  had,  as  the  goods  were  furnifh- 
ed to  the  agent  of  the  fufpenders,  who  was  on  the  fpot,  and  were  bj 
him  put  on  board  a  veflel  which  was  not  the  property  of  the  char- 
gers, and  as  they  had  xio  concern  in  the  after  proceedings,  it  would 
be  contrary  to  the  principle  of  former  cafes,  and  the  opinion  of  the 
Court  in  the  cafe  of  Cullen  and  Company  againfl  Philp,  to  deny 
^dion  for  the  price. 

The  Court  were  fatisfied,  from  Various  circumflances  of  evi- 
dence, that  Gibett  was  a  clerk  of  Kirkpatrick  and  Company,  and 
a  perfon  interpofed  by  them  to  cover  their  own  concern  in  the 
tranfadion.  Gibert's  letters,  in  particular,  were  held  to  be  evi- 
dence of  this,  being  in  the  fame  hand  with  Kirkpatrick's,  and  ihew- 
ing  a  thorough  acquaintance  with  the  Englifh  language.  The  Judges, 
in  general,  were  alfo  of  opinion,  that  Kirkpatrick  and  Company,  by 
their  advance  of  money  for  the  veflel,  the  falfe  clearances,  and 
their  delivery  of  the  goods  on  board  the  veflel,  had  adted  as  agents 
for  the  bufinefs,  and  become  participant  of  the  fmuggling.  Some 
were  at  firfl  moved  by  the  circumflance  of  Elder  being  on  the 
fpot,  at  the  loading  of  the  veflel,  and  held,  that  the  evidence  of 
acceflion  was  defective.  But,  in  the  end,  an  unanimous  judgment 
on  the  above  grounds  was  given. 

The  Lord  Ordinary  had  '  fufpended  the  \ttxzx%  fmplictter.^^  The 
Lords  "  adhered  j'*  and  on  30th  May  1793,  refiifed  a  reclaiming 
petition  without  anfwers. 

Lord  Ordinarj,  Dreghorn.  Aft.  Geo.  Fergujfon.  Alt.  Jo.  Grant f  Cha.  Hay. 

Clerk,  Sinclair. 

D.  D. 

2  N^  U 
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Pleaded:  By  the  ad:  laft  mentioned,  it  is  declared  lawful  to  his 
Majefty  to  grant  to  their  former  proprietors  "  all  and  every  the 
**  lands,  lordftiips,  baronies,  fifhings,  and  other  like  heritages 
"  whi<:h  became  forfeited,  and  which  were  annexed  to  the  Crowri*^ 
by  the  25th  of  the  late  King.  The  annexing  and  reftoring  acfts 
are  thus  commenforate,  and  nothing  is  reftored  that  had  not  been 
annexed.  But  from  comparing  the  terms  of  the  veiling  and  an- 
nexing ads,  it  is  evident  that  this  leafe  was  not  annexed. 

By  the  former  it  is  declared,  That  "  all  and  every  the  lands, 
heritages,  debts,  or  fums  of  money,  and  goods  and  chattels 
*'  whatfoever;  and  generally,  the  eftates,  goods,  and  efleds,  he- 
ritable and  moveable,  real  and  perfonal,  defcendible  to  heirs, 
executors,  jurifdidions,  liferent-rights,  or  of  what  nature  or 
kind  foever  they  be,**  Is^c.  belonging  to  perfons  attainted  on 
account  of  the  iate  rebellion,  fliall  be  forfeited.  A  leafe  of 
teinds  was  undoubtedly  comprehended  in  this  defcription^ 

By  the  annexing  ad  it  is  declared,  *' That  all  and  every  the 
"  lands,  lordfliips,  baronies,  patronages,  tithes,  fifljings,  and  other 
**  like  beritajes,  which  became  forfeited,'*  l^c.  ^^as  the  fame/*  ^c. 
are  more  particularly  enumerated  and  defcribed  in  the  title- 
deeds,  rights,  and  infeftments  of  the  faid  attainted  perfons,  or 
their  predeceflbrs,  or  in  the  furveys  already  taken,  or  here- 
after to  be  taken  thereof  by  the  Barons  of  Exchequer  in  Scot- 
land, in  purfuance  of  the  powers  given  to  them  by  the  afore- 
faid  ad  of  the  20th  of  the  King,'*  Uc.  fliall  be  annexed,  and 
remain  for  ever  unalienable,  ^c. 

It  is  evident,  therefore,  that  the  annexing  was.  meant  to  be 
much  more  limited  than  the  veiling  ad.  Heritable  rights  alone 
are  annexed ;  and  even  thofe  only  of  a  certain  defcxiption,  viz. 
abfolute  rights  of  property,  and  of  a  permanent  nature.  The  Le- 
gillature  mufl  have  meant  to  exclude  fuch  as  were  limited  or 
temporary  only.  It  was  on  this  account  that  liferent,  one  of  the 
mofl  important  feudal  rights,  is  fpecified  in  the  veiling,  but  omit- 
ted in  the  annexing  ad.  For  the  fame  reafon,  leafes  were  not 
annexed.  Indeed,  the  phrafe,  ^'  remain  for  ever  unalienable,** 
is '  quite  inapplicable  to  any  leafe,  and  efpecially  to  one  which 
had  but  a  few  years  to  run. 

This  opinion  is  confirmed  by  the  condud  of  all  concerned, 
only  five  years  after  the  ad  was  pafled.  The  teinds  had  at  firft 
been  furveyed  under  diredion  of  the  Commiflioners  of  annex- 
ed ellates,  in  the  belief  that  the  Earl  of  Cromarty  enjoyed  an 
heritable  right  to  them :  But  as  foon  as  it  was  known  that  he 
only  held  them  by  a  leafe,  they  were  immediately  withdrawn 
from  their  management,  and  leafes  granted  to  the  heritors,  upon 
the  fame  terms  as  if  no  leafe  had  exifled. 

Anfwered :  The  relloring  ad  refers  to/  and  proceeds  upon, 
both  the  vefting  and  annexing  ads  5  and  therefore  both  are  com- 
prehended under  it. 

Indeed,  the  annexing  was  meant  to  be  equally  broad  with  the 

vefling  ad.     The  former  takes  no  notice  of  moveable  property, 

becaufe  in  no  one  inllance  were  the  moveable  funds  of  the  for- 

3  feited 
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felted  peHbn  fufficient  to  pay  his  debts ;  but  it  is  impoIEble  to 
imagine  any  heritable  right  which  it  does  not  include.  The  leafc 
in  queftion  was  a  right  of  tithes ;  it  came  under  the  clafs  of 
«  other  like  heritages  ;"  and  it  was  furveyed  by  the  Barons  of 
Exchequer.  If  after  the  date  of  that  ad  it  had  been  the  fubjed 
oif enquiry,  whether  the  eftate  of  Cromarty  was  fufficient  to  pay 
the  debts  of  the  Earl,  this  leafe,  which  was  to  laft  for  170  years, 
would  have  been  included  in  the  calculation. 

The  leafe  to  Sir  John  Gordon  was  meant  as  a  favour  to  his 
fiftefi  and  was  granted  without  examination. 

A  great  majority  of  the  Court,  convinced  by  the  arguments 
ftated  for  Mr  Mackenzie,  concurred  in  finding,  "  That  the  tack 
<'  of  tithes  in  queftion  was  annexed  to  the  Crown,  and  reftored 
*^  to  the  family  of  Cromarty.**  Some  other  points  in  the  caufe 
were  remitted  to  the  Lord  Ordinary. 

A  reclaiming  petition  was  refufed,  without  anfwers,  on  the  5th 
June  1793. 

Lord  Reporter,  Craig.        Aft.  Solicitor  of  Tithes  Balfour^  M,  Rofs.    Alt.  R.  Craigie, 
Clerky  Mtazies. 

D.  D. 


*f*LII.  May  16.  1793. 

/OHN   U  R  E,    and  other  Heritors  within  the  Royalty  of  the 
3urgh  of  Forfar, 


AGAINST 

Patrick  C  a  R  N  E  G  Y,  and  others.  Heritors  of  the  Land- 
ward Diftrid  of  the  Parifh  of  Forfar. 

*^iRK. — The  aren  of  a  ne^v  cburcb  in  a  parifh  where  there  is  both  a  royaL 
hurgb  and  a  landward  dijlridl^  falls  to  be  divided  between  them  in 
proportion  to  their  population. 

THE  parifh  of  Forfar  is  compofed  partly  of  the  royal  burgh 
of  that  name,  and  partly  of  a  landward  diftridl.  The  num- 
ber of  examinable  perfons  within  the  burgh  and  lands  holding  of 
it  amount  to  2965.     The  country  diftrid  contains  765. 

The  old  parifh-church  having  become  ruinous,  a  new  one  was 
built,  and  an  adion  was  brought  by  fome  of  the  burgh  heri- 
tors, in  order  to  afcertain  the  manner  in  which  its  area  fhould  be 
divided. 

The  purfuers  contended,  that  the  church  Ihould  be  divided  be- 
,tween  the  burgh  and  the  landward  diftridl,  in  proportion  to  their 

refpective 
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refpeftive  population.  The  country  heritors,  on  the  other  hanc 
infifted,  that  the  area  fhould  be  divided  equally  between  th 
bilrgh  and  themfelves,  and  that  their  half  fhould  be  fubdiyidei 
in  proportion  to  their  valuation* 

It  was  underftoQfd,  that  the  expence  of  building  the  churcl 
was  to  be  defrayed  according  to  the  extent  of  area  which  eacl 
party  fhould  ultimately  obtain. 

The  leading  arguments  on  both  fides  were  the  fame  in  fub 
ftance  with  thofe  flated  in  the  report  of  the  cafe  of  Crieff 
Fac.  Coll.  20th  November  1781,  and  need  not  be  here  repeated* 

The  defenders  likewife  founded  on  a  decree-arbitral  in  1759 
relative  to  the  building  a  fchoolmafter*s  houfe,  and  repairing  th< 
church,  whereby  it  was  declared,  that  in  future  the  expence  ne 
ceflary  for  thefe  purpofes  fhould  be  equally  defrayed  by  thi 
burgh  and  landward  diflrid ;  and  it  was  contended,  that  this  af 
forded  evidence  of  the  praftice  in  bearing  public  burdens,  anc 
that  therefore  the  benefit  arifing  from  them  fhould  be  dividec 
in  the  fame  proportions. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

One  of  the  Judges,  influenced  by  the  pra<ftice  of  the  parifh 
in  paying  parochial  afleffinents  in  other  cafes,  thought  the  ares 
fhould  be  divided  equally.  The  refl  of  the  Court,  however 
were  clear,  that  where  a  confiderable  town  makes  part  of  a  parifh< 
from  the  very  nature  of  the  thing,  the  divifion  mufl  proceed  on 
the  ratio  of  population.  They  confidered  this  point  as  fixed  by 
the  decifion  in  the  cafe  of  CriefF  above  mentioned,  and  in  thofe 
of  Campbeltown  in  1774  and  1775,  and  St  Andrew's,  25th  May 
;79i*- 


a 
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It  was  accordingly  found,  "  That  the  area  of  the  church  in 
queflion  mufl  be  divided  betwixt  the  heritors  in  the  landward 
part  of  the  parifh  and  the  burgh  of  Forfar,  in  a  proportion 
effeiring  to  the  number  of  the  parifhioners  in  each,  and  that 
the  exjpence  of  the  building  mufl  be  defrayed  by  the  burgh 
of  Forfar,  and  the  landward  part  of  the  parifh,  in  proportion 
to  their  refpedive  fhares  of  the  area/' 

Lord  Ordinary  Henderland.  ASt.  At  Ro/s,  Jo.  Millar  junior.  Alt*  Craigie. 

R.  D. 

«  The  two  lail  not  colleAed. 


N»  nil. 
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N'lill.  Afof  17.  1793. 

fl 

•  FRANCIS    PINKERTON    DRUMMOND, 


AG  A  IN  S  T 


WILLIAM  ABERNETHY  DRUMMOND,  MARY  OGILVIE, 


AND 


Her    HUSBAND,    for  hit  intereft- 


rMFEFTMENT.— -rf  charter  containing  an  erroneous  dejlination^  muft  he 
interpreted  according  to  its  warrant. 

Prescription  1617,  c*  13. — Does   the    vicennial  prefcription  -apply 
where  the  lawful  heir  has  been  irregularly  ferved  ? 

Confirm  ATiON.-^Mi^  a  charter  of  confirmation  mention  the  deeds 
confirmed? 

WIlliam  Drummond  elder  of  Hawthomden,  in  the  mar- 
fiage-contrad  of  his  only  fon  William,  in  1722,  becajine 
bound  to  infeft  his  Ton,  and  the  heirs-male  of  his  body  ;  whom 
failing,  the  heirs-male  of  his  own  body ;  whom  failing,  the 
heirs-female  of  his  fon's  body ;  whom  failing,  the  heirs-female  of 
llis  own  body,  ISc.  in  the  lands  of  Hawthornden,  and  others* 

The  contrad  contained  procuratory  and  precept.     Upon  the 

precept  William  the  fon  took  a  bafe  infeftment  in  1723,  and  in 

17^4  he  executed  the  procuratory,  by  refigning  the  eilate  into 

we  hands  of  the  Barons  of  Exchequer.     The  inftrument  of  refig- 

*^tion,  and  the  fignature  authorizing  a  charter,  were  both  in  the 

precife  terms  of  the  fubftitution  in  the  marriage-contrad.     But 

"7  a  miftake  in  tranflating  the  charter,  its  difpofitive  claufe  bore, 

^nat  the  lands  were  to  devolve  to  William  Drummond,  younger  of 

Hawthomden,  **  et  haeredibus  fuis  mafculis,  auibus  deficien.  hae- 

**  redibus  mafculis,  did.  Gulielmi  Drummond  (enioris :   quibus  de- 

"  ficien.  haeredibus    femellis  did.  Gulielmi  junioris  quibus  defi- 

^  cien.'*  &(f.  whereas,  in  conformity  to  the  contrad,  the  words 

ie  corpore^  ought  to  have  been  added  to  each  fubftitution. 

To  this   charter  a  general   claufe  was   fubjoined,    confirming 

"  omnia  jura  et  evidentia  per  quofcunque  fad.  et  concefH  in  favo- 

"  rem  did.  Gulielmi  Drummond  junioris,  ejufque  praedid.  eorum- 

''  que  authorum,  et  predeceflbrum  quae  ad  did.  terras  aliaque  fupra 

^  tbentionat.  pertinent."  &c. 

Upon  the  precept  in  this  charter  William  the  younger  was  Im- 
mediately infeft.  His  feifin  recited  the  claufe  of  deftination  in 
the  fame  erroneous  manner  with  the  charter,  and  he  pofieiled  up- 
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on  thefe  titles  till  his  death  in  1760,  when  (there  being  no  heirs- 
male  of  the  body  of  William  the  elder)  Mary  Barbara  Drum- 
mondy  his  only  furviving  child,  foon  afterwards  married  to  Dr  A- 
bernethy,  wa^  of  courfe  entitled  to  fucceed  in  terms  of  the  mar- 
riage-contraft. 

The  blunder  in  the  charter  was  then  difcovered,  and  in  order  to 
corredl  it,  fhe,  without  making  up  titles,  brought  an  adion  of  de- 
clarator and  redudion,  which  concluded,  imo,  That  it  fhould  be 
declared,  that  the  miftake  in  the  charter  fhould  not  afied  her 
'  right,  but  that  the  fubflitution  fhould  proceed  in  terms  of  the 
marriage-contradl,  and  that  warrant  fhould  be  given  to  the  pro- 
per officers  to  alter  the  record;  or,  2do,  That  the  charter  fhould 
be  fet  afide  in  toto. 

In  this  adion  the  Court  did  not  reduce  the  charter,  but 
found  it  erroneous,  and  that  the  purfuer  was  entitled  to  ferve 
herfelf  heir  of  provifion  in  fpecial  to  her  father,  in  the  fame 
manner  as  if  the  charter  had  been  properly  expede;  Kames's 
Seled  Decifions,  27th  February  1761. 

• 

Mrs  Drummond  was  fo  ferved  and  retoured  accordingly,  in 
March  1761.  She  immediately  took  infeftment  upon  a  precept 
from  the  Chancery,  proceeding  on  the  retour  of  her  fpecial  fer- 
vice  J  and  at  the  fame  time,  left  in  confequence  of  his  bafe  in- 
feftment, the  property  fhould  be  confidered  as  in  bareditate  jacentc 
of  her  father,  fhe,  qua  fuperior,  granted  a  precept  of  dare  conjlat 
in  her  own  favour,  and  on  this  fhe  was  alfo  infeft.  And  fhe  after- 
wards reiigned  ad  remanentiam  in  her  own  hands. 

Mrs  Drummond  executed  different  deeds  afieding  the  eflate, 
and,  in  particular,  after  the  death  of  her  only  child,  a  difpofition 
in  favour  of  her  hufband  in  liferent,  and  Mary  Ogilvie,  a  diftant 
Telation,  in  fee. 

Mrs  Drummond  died  in  1789. 

The  heir  at  law  under  the  marriage-contrad  brought  a  reduc- 
tion of  the  charter  1724,  the  decree  of  declarator,  Mrs  Drum- 
mond's  fervice  and  retour,  and  of  the  fubfequent  deeds  fhe  had 
executed,  and 

i» 

Pleaded:  The  charter  granted  in  1724,  as  being  inconfiflent  with 

its  warrant,  is  no  doubt  liable  to  redudion,  but  while  unreduced, 

"it  excludes  Mrs  Drummond  from  the  fucceffion.     She  therefore 

died  in  apparency,  and  her  fervice  and  fubfequent  gratuitpus  deeds 

are  inept. 

The  decree  in  1761  is  alfo  nugatory,  the  judgment  being  fiich 
as  the  Court  had  no  authority  to  pronounce  j  for  though  they  may 
reduce  the  titles  to  a  landed  eflate,  they  cannot,  without  doing 
fo,  allow  them  to  be  difregarded. 

Anfwered:  A  total  redudion  was  unneceflary.  The  charter. was 
faulty  only  in  one  particular,  which  the  Court  did  no  more  than 
explain,  according  to  the  warrants  on  which  it  proceeded. 
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The  defender  further  ftated  the  following  defences,  unconnec- 
ted with  the  decree  in  1761,  and 

Pleaded:  imo^Mrs  Drummond  was  ferved  heir  in  ij6i.  Her 
retour  is  therefore  fecured  from  challenge  by  the  vicennial  pre- 
fcription  1617,  c.  13. 

2/fo,  By  the  claiife  of  confirmation  in  the  charter,  Mr  Dnim- 
Tnond*s  bafe  infeftment  became  public.  His  infeftment  therefore 
upon  the  charter,  together  with  the  precept  of  dare  conjlat  and  the 
refignatton  ad  remanentiam  executed  by  Mrs  Drummond  were  un- 
neceflary. 

3fio,  Mrs  Drummond  was  a  creditor  under  the  marriage-contraft, 
vhora  her  father  could  not  gratuitoufly  difappoint ;  Did.  voce  Pro- 
vifion  to  Heir  and  Children,  November  1717,  February  1718,  Fea 
againft  Trail,  15th  June  17 10,  Leflie  againft  the  Creditors  of  Lef-  ♦ 
He.  If  he  has  not  fulfilled  his  obligation  fo  as  to  entitle  her  to 
carry  the  eflate  by  a  fpecial  fervice,  as  heir  of  provifion,  that  fer- 
vice,  as  including  a  general  one  of  the  fame  defcription,  was  at  leafl 
fufficient  to  enable  her  to  tranfmit  \itx  jus  crediti. 

Anfwered:  imo^  Before  the  ilatutes  1494,  c.  57.  and  1617,  c.  13. 
no  lapfe  of  time  prevented  the  legaLheir  from  aHerting  his  right. 
By  the  former,  it  was  enaded,  that  after  three  years,  by  the  lat- 
ter, that  after  twenty  years,  from  the  date  of  the  fervice,  the  per- 
fon  ferved  fhould  not  be  difturbed  at  the  inftance  of  the  legal  heir. 
Both  apply  only  to  the  cafe  where  there  is  a  competition  between 
the  perfon  aftually  ferved,  and  him,  who,  had  he  claimed  in  pro- 
per time,  was  alone  entitled  to  have  been  fo ;  Bankton,  b.  3.  tit.  5. 
P-  353-5  Er/kine,  b.  3.  tit.  7.  §  19.  In  the  prefent  cafe  there  was 
no  competition :  While  Mrs  Drummond  was  alive,  no  perfon  had 
an  intereft  to  challenge  her  fervice  j  and  as  flie  herfelf  might  have 
brought  a  redudion*  of  it  after  twenty  years,  nth  July  1701,  Lady 
Edinglafly,  fo  may  the  purfuer. 

2d0y  The  few  general  words  thrown  in  at  the  end  of  the  charter  of 
refignation,  cannot  be  prefumed  to  confirm  an  infeftment  not  fpe- 
cially  mentioned.  The  charter  1724  has  all  along  been  confider- 
cd  as  a  charter  of  refignation. 

3^w,  As  the  marriage-contrad  was  carried  into  efled,  by  an  adual 
conveyance  of  the  lands  upon  which  infeftment  has  followed,  there 
f^^Hained  no  jus  crediti  in  the  heirs  of  the  marriage,  which  could 
^  tranfmitted  without  a  fpecial  fervice;  9th  March  1757,  Living- 
flon  againft  Lord  Napier;  9th  December  1760,  Porterfield  againft 
^^ay;  2ift  July  1676,  Hay  againft  the  Earl  of  Tweeddalej  23d 
*^bruary  1682,  Clerk  againft  his  Sifters  and  David  Forbes;  28th 
November  1684,  Irvine  againft  Macitrick;  26th  July  1715,  Lyon 
^^inft  Garden;  27th  December  17 16,  Mackintofti  againft  Laird 
^f  Aberairder. 

^  Hf plied:  imo,  It  would  be  fingular  if  Mrs  Drummond,  whofe 
^*ght  is  not  alleged  to  have  been  defedive,  except  in  point  of  form, 
fl^ould  be  in  a  worfe  fituation  than  a  perfon  not  entitled  to  fuc- 

3  ceed. 
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ceed.  The  flatutes  make  no  fuch  diftindion.  The  callage  from 
Mr  ErfkinCy  founded  on,  relates  to  the  cafe  of  an  heir  wifhing 
to  fet  afide  his  own  fervice,  where  it  has  very  properly  been  found, 
that  the  vicennial  prefcription  does  not  run  againft  him. 

2do^  It  is  not  neceflary  that  a  charter  of  confirmation  fliould 
mention  the  deeds  confirmed.  The  infeftment  on  the  contrad: 
was  a  "  right  and  evident*'  in  favour  of  William  Drummond^ 
and  therefore  was  included  in  the  general  claufe  of  confirmaiion*. 

The  Lord  Ordinary  ordered  informations;  upon  advifing  whicl^ 

• 

The  Court  were  unanimoufly  of  opinion,  that  the  decree 
^pronounced  in  1761  was  liable  to  no  objcdion;  that  even  if 
no  procefs  had  been  brought,  the  charter  in  1724  muft  have 
been  interpreted  according  to  its  warrant,  the  difcrepancy  between 
them  having  arifen  merely  from  a  miflake,  and  that  therefore  Mrs 
Prummond*s  netour  and  fubfequent  deeds  would  have  been  efi&c- 
tual. 

The  Court  had  therefore  no  occafion  to  give  a  fpecial  judgment 
upon  the  feparate  defences ;  but  it  was  obferved,  that  the  vicennial 
prefci^iption  does  not  apply  to  the  cafe  of  inaccuracies  in  the  (br- 
vice  of  the  true  heir,  and  that  the  charter  1724  was  truly  a  char- 
ter of  confirmation,  and  efledual  as  fuch,  though  it  did  not  fpe* 
cify  the  deeds  confirmed.  The  after  infeftment,  a^-on  refignation, 
was  tFierefore  ufelefs. 

It  was  further  obferved,  that  as  the  contrad  of  marriage  con^ 
tained  a  difpofition  of  the  lands  upon  which  infeftment  had  follow- 
ed, there  remained  no  perfonal  jus  crediti  in  the  heir  of  the  mar- 
jriage,  which  could  be  carried  without  a  {p6cial  fervice. 

The  Lords  repelled  the  reafons  of  redudion. 

A  reclaiming  petition  was  refufed  without  anfwers  on  the  6th 
June  1793. 

Lord  Reporter,  Drtghorn.  AlBt.  Dtan  ofFaeubjft  Honjmaa. 

Alt.  SolicitOT'Gtntrtd,  Clerk,  Muhuu, 

D.D. 
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Anfwered :  Any  ftatute  which  alters  the  ordinary  courfe  of 
law,  muft  be  ftridlly  interpreted.  This  ftatute  applies  only  to 
the  dired  damage  fuftained  by  the  owners,  proprietors,  or  occu- 
piers of  fprings,  or  by  thofe  through  whofe  grounds  the  pipes  aic 

>  carried,  and  XK>t  to  the  confequential  lofs  which  may  arife  to  iiv* 
ferior  heritors.  This  claim  is  therefore  cognizable  in  the  ordi- 
nary courts,  and  in  courfe  of  the  ordinary  procefs  of  law  j  and 
if  the  purfuer*s  aAion  of  rdicf  were  fent  to  a  jury,  and  a  difier- 

jent  court  from  his  tenant's  adion  of  damages,  that  court  and 

jury  might  not  give  him  relief  equal  to  the  damages  awarded 

.  againft  him  in  this  Court* 

The  Lord  Ordinary  reported  the  x:aure  on  in^Drmations. 

The  Cortrt  differed  in  opinion  on  this  queftion.  Some  Judges 
thought  this  cafe  came  under  the  ad ;  but  a  majority  were  of 
opinion,  that  whatever  the  purpofe  of  the  Legiflature  might  have 
been,  yet  the  words  of  the  ftatute  were  not  iwrh  as  clearly  reach- 
ed the  prefent  cafe  of  confequential  damage,  and  that  the  jaariC- 
didion  of  the  ordinary  courts  of  law  was  not  to  be  excltided 
by  implication^ 

The  Lords  "  repelled  the  objefiion  to  the  competency  of  the 
«  adion." 

Lord  Reporter,  Semkrini,  ABL  Ei^Hmfiw.  Ak.  AtCarmieL 

■    Ckrk^  Otrdm. 

D.D. 
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judges  fhall  not  be  fubjed  to  review,  the  jurifdidion  of  the  fupe- 
rior  courts  Is  in  ufe  to  be  exprefsly  excluded ;  Erfkine,  b.  i. 
tit.  2.  §7.  Of  this,  many  inftances  might  be  given  from  Eng- 
lifh  ftatutes,  and  from  the  revenue-laws  In  Scotland*  See  alio 
13  Geo.  I.  c.  26.  §31.  and  23  Geo.  II.  c.  17. 

The  jurifdidion  of  the  Court  of  Seffion  is  not  excluded  by  the 
a6l  now  in  queftlon  ;  by  the  expreffion  "  final  and  conclufive," 
nothing  more  is  meant  than  that  a  judgment  of  the  quarter- 
feffions  Ihould,  quoad  them  and  the  truftees,  have  the  efFed  of  a 
res  judicata^  fo  as  to  prevent  the  repeated  introdudllon  of  the  fame 
fubjefts  of  controverfy  in  tbeir  court ;  but  without  excludirig  the 
means  of  relief  to  thofe  aggrieved,  by  complaint  to  the  Court 
of  Seffion,  and  by  appeal  from  them  to  the,  Houfe  of  Lords. 

In  a  queftion  on  the  adl  i  Geo.  I.  c  18.  which  authorizes  the 
Juftices  of  Peace  "  finally  to  determine"  certain  points,  it  was 
found,  that  tlie  jurifdldion  of  the  Court  of  Seffion  was  not  exclu- 
ded ;  loth  March  1754,  Buchanan  againft  Touart.  Upon  thefe 
principles,  it  has  been  found,  both  in  England  and  Scotland, 
that  an  appeal  lies  to  the  fuperior  courts  from  the  fentences  of 
the  commiffioners  admg  under  the  comprehending  ads,  although 
^hey  enad,  that  no  perfon  enllfted  in  confequence  of  them, 
^*  fhalj  be  liable  to  be  taken'out  of  his  Majefty's  fervice,  by  any 
^*  procefs,  other  than  for  fome  criminal  caufe ;"  18  Geo.  III. 
c-  53- ;  19  Geo.  III.  c.  10. ;  13th  June  1758,  Rex  againft  Tho- 
mas Dawes,  and  Rex  againft  Kefel;  Burrow,  Vol.  i.  p.  636.  637  ; 
Letter  of  Lord  Aftiburton,  25th  Jiine  1779,  PatuUo  againft:  Sir 
William  Maxwell,  and  loth  Auguft  1780,  Cooper  againft  Ogilvic  *. 

2do,  At  any  rate,  relief  muft  lie  by  application  to  this  Court, 
where  the  truftees  have  exceeded  their  powers.  The  road  in 
queftion  does  not  faM  under  the  defcription  of  a  by  or  fecon- 
dary  road,  but  Is  a  public  crofs  road,  which  pafles  between  other 
two  not  otherwife  conneded,  and  one  which  a  folemn  judgment 
of  the  Court,  pronounced  in  1782,  declared  to  be  of  importance 
to  the  public. 

Anjwered:  The  words  employed  In  the  ftatute  are  not  naturally, 
nor  with  any  propriety,  fufceptible  of  any  meaning  but  this.  That 
the  judgment  of  tlifc  quarter-feffions  ftiall  not  be  fubjed  to  review  ; 
and  the  fame  terms  have  been  fo  conftrued,  when  ufed  in  otlier  fta- 
tutes ;  e.  g.  in  the  ftatute,  20  Geo<.  II.  c.  43.  which  introduces  the 
power  of  appeal  in  civil  cafes  to  the  Judges  of  Jufticiary  on  theix 
circuit,  and  declares  that  their  judgments  fliall  be  final. 

The  argument  of  the  complainers  confounds  two  enadments  which 
are  diftindt.  Where  a  ftatute  fays  that  the  Judge  "  fliall  finally 
*^  determine,"  it  only  means  to  prefcribe,  that  the  caufe  fliall  pot 
be  removed  out  of  his  Court  till  he  has  given  his  definitive  judg- 
ment. Thus,  by  1663,  c.  9.  no  caufe  for  a  fum  under  200  merks, 
and  which  by  20  Geo.  II.  c.  43.  is  extended  to  L.  1 2  Sterling,  can 
l)e  brought  by  afdvocation  before  the  Court  of  Seflion.  Such  cafes^ 
2      •  therefore^ 

•  Jfot  colkacd.  .  TF 
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therefore  the  inferior  judge  muft  *'  finally  determinie  ;'^  but  it 
docs  not  follow,  that  his  judgments  are  "  final  and  conclufive/*' 
which  they  can  only  be  if  the  caufe  is  not  in  any  court  liable  to  be 
reheard. 

But  even  if  the  expreflions  ufed  were  equivocal,  this  would  not 
be  decifive  of  the  queftion. '  The  ftatute  beftows  a  new  jurifdic- 
tion;  and  ia  all  fuch  cafes,  it  is  to  be  confidered  whether  the  mat«- 
ter  to  which  it  relates  is  one  in  which  the  ordinary  courts  already 
enjoyed  a  jurifdidion,  or,  on  the  contrary,  is  created  by  the  flatute 
itfelf.  In  the  one  cafe,  the  prefumption  lies  in  dubio  for  the  power 
of  review,  and  in  the  other  it  lies  againfl  it.  The  flatute  then 
does  not  derogate  from  the  jurifdidion  of  the  ordinary  courts^ 
and  there  is  no  reafon  why  a  new  branch  of  jurildidion  ihould  be 
given  to  thefe  courts  by  implication.  The  argument  will  be  the 
ftronger,  if  the  flatute  relate  folely  to  a  matter  of  police,  or  to 
fuch  a  thing  as  is  of  more  (uitable  difcuflion  for  a  jury  of  neigh- 
bours than  for  a  court  of  law;  Hift.  Law  Trads,  vol.  i.  p.  422.^ 
£hkine,  b.  i.  tit.  2.  §7.  which  is  precifely  true  of  a  turnpike-ad. 

In  England,  the  courts  at  Weflminfler  never  review  the  pro- 
ceedings of  particular  jurifdidions  introduced  by  flatute,  unlefs 
where  it  is  alleged  that  the  Judge  has  exceeded  his  powers ;  Ray- 
mond, BLeport  580. ;  Viner,  Certiorari^  p.  334.  336. 

The  Court  of  Seflion  has  adopted  the  fame  principle,  in  que- 
ftions  both  on  the  turnpike  and  comprehending  ads ;  ifl  February 
1757,  Tniftees,  Sffr.  againfl  the  Magiflrates  of  Perth  j  i8th  Janu- 
ary 1764,  Ruflell  and  others  againfl  Truflees,  l^c. ;  9th  Auguil 
1778,  Fbote  and  Marfhall  againfl  Steuart ;  25th  July  1744,  Ro- 
bertfon.  Did.  vol.iii.  p^i93. ;  27th  July  1781,  Earl  of  Galloway 
agrainfl  Hawthorn 5  1 777,  Andrew  againfl  Dairy  mple  *.  In  the  cafes 
o^  PatuUo,  i5c.  the  Comraiffioners  had  exceeded  their  powers. 

di/o,  Every  tumpike«ad  confiders  all  the  public  roads  in  a  coua- 

J[y    to  be  either  turnpike- roads  or  by-roads.     With  private  roads, 

i^^li  as  the  avenues  to  gentlemen's  houfes,  it  has  no  connedion. 

T^lie  road  fupprefled  therefore  being  a  by-road,  the  truflees,  who 

^^tre  not  parties  in  the  former  adion,  are  the  only  competent 

J^^ges  of  its  utility. 

Replied:  In  fome  refpeds  a  turnpike^ad  does  introduce  new  ob- 
s  of  jurifdidion,  fuch  as  the  diredion  of  the  roads,  ofr  the  fi- 
;ion  of  the  toll-bar ;  and  in  thefe  points  there  may  be  more 
for  argument  againfl  the  power  of  review.  But  this  Court 
a  radical  jurifdidion  with  refped  to  roads,  wherever  private 
\t  is  concerned.  It  is  acknowledged  the  truflees  cannot  fhut 
^^  a  private  ix)ad,  it  would  therefore  be  fingular,  if  they  could 
^^vit  up  one,  which  a  final  decree  of  this  Court  has  declared  to  be 
beneficial  to  the  public* 

The  Court  were  of  opinion,  that  thiB  judgments  of  the  quarter-fef-- 
fions  were  not  liable  to  review  in  fuch  points,  as  fixing  the  line  of 
^^ad,  or  the  pofition  of  the  toll-bars,  which  were  difcretionary  in 

G  g  their 

^  The  two  laft  not  collcded. 
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•their  nature,  and  in  the  exercife  of  the  powers  exclufively  commit- 
ted to  the  truftees.  But  it  was  on  the  other  hand  agreed,  that  a 
right  to  review,  in  cafe  of  the  fmallefl  excefs  of  power,  was  ef^ 
iential,  and  was  not  excluded  by  the  words  of  the  ad.  It  could 
not  be  (uppofed,  (it  was  obferved),  that  the  truftees  or  Juftices 
were  meant  to  be  themfelves  the  fole  and  exclufive  judges  of  the 
extent  of  their  own  powers,  or  that  fuch  a  jurifdidion,  which 
might  even  be  held  to  be  in  (bme  meafure  unconftitutional,  was 
intended  to  be  given.  In  this  way  the  queflion  of  competency 
came  to  be  blended  with  the  queflion  of  merits ;  and  with  refped 
Co  this  lad,  the  Court  were  clear  that  the  truftees  had  done  wrong, 
in  (hutting  up  a  road  as  a  by-road  which  had,  by  a  judgment  of 
the  Supreme  Court,  been  found  a  public  and  ufeful  road  to  the 
country ;  and  that  as  in  doing  fo,  they  had  exceeded  their  powers, 
their  judgment  was  liable  to  review. 

The  very  fame  rule  (it  was  faid)  would  apply  to  queftions  which 
might  arife  out  of  the  comprehending  ads ;  as  if  the  Juftices  fliould 
comprehend  a  phyfician,  a  lawyer,  or  a  judge.  The  cafe  of  Mar- 
fhall  was  indeed  decided  on  other  notions,  but  was  immediate- 
ly fet  afide  by  the  judgment  in  the  later  one  of  Cooper,  &fr.  where 
the  point  was  fully  confidered. 

The  Court  unanimoufly  ^'  advocated  the  caufe,  found  that  the 
^^  road  in  queftion  cannot  be  legally  fhut  up,  found  the  refpoo- 
^*  dents  (truftees)  liable  to  the  petitioners  (complainers)  in  the  full 
^*  expence  of  extrad,  and  that  they  are  not  at  liberty  to  charge 
^'  the  expences  incurred  by  them  in  this  procefs,  to  the  public 
-**  funds  of  the  county. '* 

Lord  Ordinar/t  JnJlict^Url.  For  the  Compkiiien,  lardAi^^cMt^  Gf.  Ftr:gmjhtu 

Ak.  Liom  o/Facukj^  TaA.  Clerk,  SiMciatr. 
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N*  LVI.    .  May  28.  1793. 

The   INCORPORATED  TRADES    of  Aberdeen, 


AGAINST 


The  MAGISTRATES,  COUNCIL  'and  GUILDRY 
of  (aid  City. 


Burgh  Royal.— M^wA^rj  of  the  Incorporated  T'rades  are  entitled  to 

import  the  materials  of  their  feveral  trades^  and  to  export  the  produce 

thereof;  but  they  have  no  right  to  deal  as  merchants  in  the  native 

commodities  of  England j  nor  to  import  from  that  country  made  goods  of 

tbofe  kinds  which  they  manufaSlure. 

SEVERAL  queftions  having  arifen  between  the  Guildry  of  A- 
berdeen  and  the  Incorporated  Trades  about  their  refpedive 
privileges^  the  latter  brought  an  adion  of  declarator^  which  con- 
tained, inter  alia,  the  two  following  concluiions  : 

TWO,  **  That  the  freemen  of  the  incorporated  trades,  or  tradef- 
•*  Bien  burgefles  of  Aberdeen,  prefent  and  to  come,  are  entitled 
^    and  at  liberty  to  carry  on  within  faid  burgh  their  feveral  and 
xefpei^ive  trades,  crafts  and  manufadures,  and  to  import  the 
materials  of  the  fame,  and  to  fexport  the  produce  thereof." 


€€    . 


2£fo,  **  That  they  are  entitled  to  deal  in,  buy,  and  import  all  na- 
tive commodities,  goods  or  wares  whatever,  without  exception, 
whether  the  produce  of  that  part  of  Great  Britain  called  Scot- 
land, or  that  part  thereof  called  England,  or  of  the  domi- 
nions, colonies,  plantations  and  dependencies  belonging  to  our 
Crown,  or  which  hereafter  may  belong  to  the  fame.'* 

In  fupport  of  the  firft  conclufion,  the  purfuers 

J^kaded :  Originally  all  burgefles  of  royal  burghs  were  equal- 
ly entitled  to  carry  on  trade,  whether  foreign  or  inland,  and 
^^siftfinen  might  even  have  been  members  of  the  Guild  or  Mer- 
^Hant  Company,  L.  L.  Burg.  cap.  99.  119.  137.   138.  and   139. 
S^€9tuta  Gilda,  cap.  25.  et  pajim.     Iter  Camerarii,  cap.  21.  §2.     In 
^^igland  the  privileges  of  trade  were  alfo  conferred  of  old  on 
^e  whole  citizens.     Brady,  Appendix,  p.  26  ;  Burrows,  p.  1322, 
*^^cks  verfus  Chamberlain  of  London.     Even  in  the   year  1284, 
Solids  in  Scotland  had  acquired  few  exclufive  privileges,  Stat. 

GUd- 
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Gild.  cap.  20. :  indeed  in  thofe  early  periods  of  fociety,  few  j 
^ons  could  live  folely  by  merchandife* 

By  1457,  ^*  ^7-  ^^^  1466,  c.  13.  both  of  which  are  nov 
defuetude,  it  is  ordained,  that  no  perfon  ihall  deal  in  nserch 
dife  without  a  certain  flock.  And  the  flatute  1466,  c.  12.  c 
tained  a  general  enadment,  prohibiting  the  members  of  the  cr 
from  dealing '  in  merchandife ;  Six  George  Mackenzie^  (vo 
p.  198.)  however,  underflands  this  law  to  relate  only  to  fore 
trade,  and  is  of  opinion,  that  the  ad  1661,  c.  47.  was  mi 
ly  intended  as  a  renewal  of  it.  Now,  this  laft  mentioned  ftal 
*'  difcharges  all  tradefmen  and  mechanics  to  import  from  fore 
"  parts  any  made  work  belonging  to  that  trade  or  calling  whei 
"  they  are  freemen,  or  to  vend  the  fame,  or  any  (uch  \i 
"  brought  home  by  merchants  in  their  ihips,  or  ptherwii 
From  which  it  is  evident,  that  the  members  of  the  crafts  ^ 
flill  at  liberty  to  import  the  raw  materials  of  their  refped 
trades. 

The  ad  1^2,  c.  5.  limits  the  exclufive  privileges  of  freemc 
royal  burghs,  even  in  foreign  trade,  to  the  importation  of  ccn 
articles,  "  and  declares  it  lawful  to  any  of  bis  Majefty^s  fubje&x 
export  all  the  native  commodities  of  the  kingdom  ;•'  and  s 
that  it  fhall  be  leifome  to  the  burghs  of  regality  and  bare 
by  any  of  their  burgefles  or  members  of  fociety,  to  export 
their  own  proper  manufadure,  or  (uch  goods  as  ihall  be  bou 
by  them  in  fairs  or  markets ;  and  that  it  ihall  be  leiibme  to 
faids  burghs  of  regality  or  barony,  or  focieties  ereBed  or  U 
^*  ereBed  for  manufoBuries^  and  all  others  exporting  the  native  gro" 
of  the  kingdom,  as  aforefaid,  to  import  in  return  of  the  J 
goods  exported,  or  of  the  fraught  and  hyre  of  the  ihips, 
goods  and  commodities  following,  viz.  Timber,  iron,  tar,  fc 
lint-feed,  hemp-feed,  hemp,  onions,  or  other  neceilaries  for 
lage  or  building  for  the  ufe  of  their  forefaid  manufadures/ 
And  by  the  ilatutes  1690,  c.  12.  and  1698,  c.  19*  the  ] 
vileges  of  home  and  foreign  trade,  fo  far  as  thereby  con] 
red  on  royal  burghs,  are  clearly  underilood  to  belong  to  ev 
freeman  bearing  fcot  and  lot,  whether  he  be  a  craftfman  or  gui 
brother. 

The  demand  of  the  purfuers  is  not  oppofed  by  the  authority 
any  writer  on  the  law  of  Scotland ;  and  the  only  deciiion  wh 
has  any  connedion  with  the  fubjed  is  ilrongly  in  its  favc 
8th  July  1752,  Corporation  of  Coopers  of  Perth  againil  B 
and  Company. 

2doj  That  the  purfuers  are  entitled  to  deal  in  the  native  a 
modities  of  Scotland  is  exprefsly  declared  by  the  ilatutes  1^ 
1690,  and  1698 ;  and  by  the  4th  article  of  the  Union  betw 
Scotland  and  England,  every  perfon  who  had  formerly  a  righ 
carrying  on  domeilic  trade  jn  either  country,  obtained  the  H 
privilege  in  both  5  i6th  December  1757,  Smith  againil  the  Gu 
ry  of  Invernefs. 

In  point  of  expediency  there  can  be  no  doubt,  that  both 
prefent  claims  are  well  founded,  as  every  r^ilraint  on  dome 
trade  is  detrimental  to  the  profperitj  of  a  mercantile  countrj 
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"  refpe(9tiVe  trades,  crafts,  and  manufactures,  and  to  export  the 
*'  produce  thereof ;  and  decern  and  declare  accordingly:  Find, 
"  in*  regard  to  the  conclufions  of  the  libel  as  to  foreign  timber 
**  and  fait,  that  the  decreet-arbitral  *  muft  be  the  rule  betwixt 
*'  the  parties ;  and  remit  to  the  Lord  Ordinary  to  afcertain  what 
^*  is  the  ufe  and  wont  refpeding  foreign  timber,  referred  to  in 
"  the  faid  decree-arbitral ;  remit  alfo  to  his  Lordfhip  to  hear 
^'  parties  procurators  further  upon  fhe  conclufion  of  the  decla- 
"  rator  refpefting  fliore-dues,  Sffr.  and  aflbilzie  the  defenders 
*^  from  the  other  conclufions  of  the  libel." 

Both  parties  reclaimed  againft  this  interlocutor.  The  reclaim- 
ing petition  for  the  defenders,  praying  that  the  crafts  fhould  be 
prohibited  from  importing  the  materials,  and  exporting  the  pro- 
duce of  their  labour,  was  refufed  without  anfwers. 

• 

The  petition  for  the  crafts  was  ordered  to  be  anfwered.  In 
this  paper  they  prayed.  That  if  they  had  no  right  to  trade  in  all 
the  native  commodities  of  the  united  kingdoms,  they  ihould  at 
lead  be  allowed  to  import  made  work  from  England,  of  the  kinds 
which  they  were  entitled  to  manufacture.  Without  this  power, 
they  alleged  that  they  could  not  have  a  proper  aflbrtmcnt  of  the 
articles  neceflary  for  their  feveral  trades.  And  they  now,  for 
the  firft  time,  contended  that  the  ad  1661,  prohibiting  the  im- 
portation .  of  made  work,  was  in  defuetude.  To  eftabliih  this^ 
they  offered  to  undertake  a  proof,  that  by  the  uniform  and  im- 
memorial practice  not  only  of  Aberdeen,  but  of  all  the  other 
burghs  in  Scotland,  craftfinen  have  conftantly  imported,  -with- 
out difpute,  fuch  articles  of  made  work  as  fell  within  the  proper 
•  bufinefs  of  their  feveral  crafts. 

On  advifing  this  petition,  with  anfwers,  it  was 

O^rw^  on  the  Bench :  The  a£t  166 1  ftands  unrepealed,  and 
a  ftatute  which  introduces  a  general  regulation  that  may  dill  be 
enforced,  confiftently  with  the  fituation  and  manners  of  the 
country,  cannot  go  into  defuetude.  The  objed  of  the  purfiiers  is 
to  be  merchants  in  their  own  trades,  while  they  enjoy  exchifive 
privileges  as  manufadurers. 

The  Comt  accordingly,  on  this  point,  *^adhered  to  the  inter- 
*'  locutor  reclaimed  againft,  and  refufed  the  defire  of  the  pe- 
^*  tition." 

%tord  Ordinary,  EJkgrwt.    ASL  Macanocbte,  M.  Rtfs.    Alt*  SoHcitw-Gmiraly  Smnut. 
Clerk,  Sinclair. 

R.  D. 


N'LVII. 

^  This  decreet-arbitral  was  pronounced  in  i  J&79  on  a  fubmiffion  between  the  Guildxj 
ilid  the  Crafts,  and  afterwards  ratified  by  Parliament. 
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Pleaded :  The  bond  of  relief  muft  be  confidered  as  of  the 
fame  date,  and  as  pars  tjufdem  negotii  with  the  principal  obligation^ 
as  a  novum  debiium,  and  not  a  farther  fecurity  for '  a  debt  alreadf 
contraded.  Indeed,  if  Brough*sxredit  had  been  fufpefted,  which 
could  be  the  only  reafon  for  demandmg  an  additional  fecurity, 
infeftment  would  certainly  have  been  taken  the  moment  the  bond 
was  granted.  Now,  the  a£l  1696  ilrifces  only  at  fecurities  for 
prior  debts.  It  was  intended  to  remedy  the  defe<fts  of  the  ad 
1 62 1,  and  prevent  all  partial  preferences  of  creditors,  but  not  to 
deprive  a  perfon  on  the  eve  of  bankruptcy  of  the  free  admini- 
ftration  of  his  affairs.  A  perfon  the  day  before  his  failure  may 
fell  his  property  for  an  adequate  price,  may  borrow  money,  an^ 
grant  heritable  fecurities  ;  and  furdy  therefore  there  can  be  no 
objedion  to  the  validity  of  a  fecurity  granted  mai^y  years  be- 
fore, though  infeftment  has  not  been  taken  till  within  fixty  days 
of  bankruptcy. 

^  The  claufe  in  the  flatute,  declaring,  that  heritable  rights  fhall 
be  held  as  granted  of  the  )date  of  the  feifin  taken  on  them,  does 
not  apply  to  nova  debita  j  for  if  it  did,  this  prepofterous  c#iife>» 
quencc  would  follow,  that  a  fecurity  obtained  for  fuch  a  debt 
on  the  fixty-firft  day  before  bankruptcy,  and  feifin  taken  on  it 
upon  the  fifty-ninth,  would  be  null,  while  a  bond  and  feifin  both 
within  fixty  days  would  be  fuftained. 

The  defenders  admit,  that  an  explanation  diflferent  from  tha^ 
which  they  have  now  given,  was  put  on  the  ad  1696,  in  the  cafe 
of  Grant  in  1717,  and  in  that  of  Merchifton's  creditors  in  173I  > 
but  the  dodrine  now  contended  for  was  ellablifiied  19th  January 
1726,  Chalmers  againd  the  Creditors  of  RicTkarton;  29th  Tanu* 
ary  1751,  Johnfto©  againft  Burnet  and  Home.  See  alfo  20th  Fe- 
bruary 1772,  Houfton  and  Company  againft  Stewarts ;  X9thNo^ 
Vember  1783,  Spottifwoode  againft  Robertfon  Barclay # 

Anfwtred:  The  objeding  creditors  have  no  occafion  to  difpote 
&at  the  ad  169^  has  been  found  not  to  apply  to  nova  debita  pro* 
perly  fo  called.  But  the  bond  of  relief  to  Menrs  Duncan  and  Jol- 
lie,  granted  feveral  weeks  after  the  date  of  the  original  obligation^ 
falls  not  under  this  defcription.  It  is  in  the  ftrideft  fenfe,  A  fur- 
ther fecurity  for  the  debt  which  the  bankrupt  owed  them  from  the 
moment  they  became  his  cautioners « 

-  But  further,  the  fecurity  in  aueftion  would  have  been  reducible, 
although  it  had  been  granted  of  the  fame  date  with  the  obligation 
to  the  bank,  becau(e  infeftment  was  not  taken  upon  it  for  three 
years  afber,  and  not  till  within  fixty  days  of  the  bankruptcy  of  the 
debtor^  The  danger  of  fiipporting  fiich  tranfadions  is  evident. 
By  means  of  them,  a  tradefman,  after  burdening  his  heritable  pro* 
perty  to  its  utmoft  value,  may  carry  on  extenfive  dealings,  and! 
maintain  his  credit,  on  the  fuppofition  that  it  is  quite  clear  of  in-> 
cumbrances,  till  at  laft.  he  beccnnes  completely  ruined,  when,  and[. 
within  fixty  days  of  his  bankruptcy,  feifins  are  taken  upon  latent 
bonds,  which  entirely  exhauil  the  mbjed;  xpth  Tune  1731,  Cre* 
ditors  of  Merchifton  againft  Charteris ;  25th  November  1735^ 
Tn^eea  of  Mathiefon*s  Creditors  againft  Smith,  Did.  vqL  it  p.  $6. 

3  Sec 
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N^Lvn.  r//w5. 1793. 

The  TR17STEE  for  tlie  Creditors  of  John  Brought 


AGAINST 

GEORGE  SPANKIE  and  JAMES  JOLLIE. 


BlAnkrubt.  A€t  1696,  c.  5* — ^  heritable  bond  of  reliefs  upon  wbia 
an  infefiment  bad  not  been  taken  till  within  fixty  days  of  bankruptcy 
found  to  fall  under  tbatjlatute^  although  in  implement  of  an  ohligatim 
in  writings  granted  at  the  time  the  original  debt  was  contra&ed. 

m 

IN  this  cafe,  which  has  a  ftrid  coraiedion  with  the  one  inrnie 
diacely  preceding,  Geofge  Spankie  and  James  JoHie,  on  the  6tl 
Od?ober  1787,  accepted  a  lnH  along  with  John  B rough,  for  L.  goi 
Sterlings 

Of  the  feme  date,  Mr  Brough  granted  them  a  holograph  miffivc 
which,  after  narrating,  that  they  were  only  cautioners  for  him  11 
this  bill,  concluded  thus :  "  And  feeing  I  agreed  to  give  you  ai 
"  heritable  fecunty  in  relief  of  the  Taid  fum,  previous  to  your  con 
**  fetttitog  to  join  me  in  faid  bill,  I  oblige  myfelf  to  do  (o  accord 
"'  ingly,  over  my  property  m  Regifter  Street,  and  that  as  foon  a 
'*^  th^  piFOper  writings  can  be  made  out.^ 

Irt  terras  of  this  raiflive,  M«r  Brough,  on*  the  7th  December  fbl 
lewiftg,  granted  Meflrs  Spankie  and  JolUe  an  heritable  bond*  of  re 
lief,  on  which  infeftment  followed  the  fame  day. 

Thefe  gentlemen  having  agreed  that  Mr  Brough  fhould  be  heli 
as  bankni'pt  on  the  17th  January  17S8,  for  the  reafons  menttonei 
in  the  laft  report,  the  truftee  for  his  creditors  obj.ed;ed  to  thei 
fecufity,  as.  being  obtained  within  fixty  days  of  this^  period',  and  f< 
falling  under  the  ad  1696. 

The  counfel  on  both  fides  referred  to  their  papers  in  the  prece 
ding  cafe;  and  on  the  part  of  the  defenders  it  was  further  urged 
that  the  cafe,  20th  February  1772,  Houfl;on  and  Company  againf 
Stewart,  was  precifely  in  point,  it  having  been  there  ifeund,  tha 
an  heritable  fecurity,  when  granted  in  confequence  of  an  obliga 
ftion  contemporary  with  the  original  debt,  was  to  be  held  in  Ik^ 
a$  gjranted  of  the  fame  date  with  it. 

On-  the*  other  hand,  the-  objedors  founded  on  the  following  ad- 
ditional authorities ;  Bankton,  b.  i.  tit.  ro»  §  104. ;  IXicSionary; 
vol.  i.  p.  83.  4th  February  1729,  Eccles  againft  the  Creditors  oi 
Mackerfl:on,  and  7th  February  1.769,  Peat  againft  Beg..  Thej 
likewife  contended,  that  a  holograph  writing  cannot  prov^  its  dab 
in  a  queft'ion  with  third  parties,  and  that  to  pay  any  regard  to  11 
in  the  prefent  cafe,  would  prove  the  fource  of  endlefs  traud  anc 
collufion. 


Tim 
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certain  fads,  by  the  evidence  of  the  above  perfons,  who  h 
formerly  been  precognofced.  This  was  objeded  to  by  the  c 
fender,  on  the  following  grounds  : 

I  ^,  That  as  it  was  admitted  by  the  purfuer,  that  the  precc 

nition  had  not  been  tranfmitted  to  the  Crown  agent,  in  ord 

to  be  laid  before  the  Lord  Advocate,    to   enable   him   to  jud 

whether  there  were  grounds  for  bringing  the  defender  to  trials 

was  clear,  that  the  fole  view  hi  taking  it  was  to  give  the  prefc 

purfuer  an  opportunity  of  preparing  and  combining  the  eviden 

he  was  to  bring  forward  in  the  prefent  adion.     Indeed,  in  ] 

fummons  he  founds  on  this  precognition,  and  adds,  "  that  it  w 

"  be  recovered  and  ufed  as  evidence  in  this  procefs  j"  where 

has  accordingly  been  lodged  for  the  laft  eighteen  months,  durir 

all  which  time  it  has  been  expofed  to  public  infpedion.     In  the 

circumftances,  the  witnefles,  for  the  fake  of  charader  and  coi 

fiftency,  will  feel  themfelves  tied  up  to  give  th^r  evidence  agre< 

ably  to  what  they  have  already  faid,  and  therefore  they  cann< 

be  admitted  ;   loth  Auguft  1785,  Fall  againfl  Sawyers. 

2^,  David  Maclelland  was  prefent  when  the  other  two  Ma< 
lellands  emitted  their  declarations,  which  is  of  itfelf  a  fufficiei 
objedion  to  his  being  now  received  as  a  witnefs. 

Anfwered :  \Jl^  The  purfuer  had  no  connedion  whatever  wit 
the  precognition,  further  than  in  giving  information  to  the  pn 
curator-fifcal  of  the  injury  he  had  fuffered.  And  it  would  t 
ftrange  if  a  public  profecutor,  by  taking  certain  preliminar 
fteps,  from  which  he  afterwards  thought  proper  to  depart,  fhoul 
have  it  in  his  power  to  preclude  the  private  party  from  the  be 
nefit  of  thofe  witnefles  which  he  may  have  occafion  to  call  in  a 
adion  of  damages  at  his  own  inftance. 

It  was,  no  doubt,  irregular  to  found  on  and  produce  the  pre 
cognition  in  this  procefs  ;  but  it  would  be  extremely  hard,  o 
that  account,  to  deprive  the  purfuer  of  the  evidence  of  materia 
witnefles,  particularly  as  the  Court  may  order  their  declaration 
to  be  cancelled,  and  as  the  witnefles  will  be  purged  of  partia 
counfel,  before  they  are  examined. 

2dy  The  prefence  of  David  Maclelland  was  not  voluntary,  bu 
owing  to  his  official  fituation  of  afliftant  to  the  town-clerk,  an< 
is  therefore  no  objedion  to  his  admilfibility ;  26th  February  1793 
Wemyfs  againfl:  Wemyfs  *. 

The  Lord  Ordinary  at  firft  fuftained  the  objedions;  but  having 
afterwards  taken  the  caufe  to  report  on  informations,  it  was 

Obferved  on  the  Bench  :  As  the  precognition  was  taken  at  tlm 

inftance  of  the  public  profecutor,  it  is  clearly  no  objedion  to  th" 

admiflibility  of  the  witneflies ;  and  as  David  Maclelland  was  on"^ 

prefent  in  the  courfe  of  his  duty,  neither  ought  this  circumftaa^.^ 

I 

*  See  No.  34. 
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to  be  a  bar  to  his  evidence.     In  the  Ju'fticiary  Court,  a  iimilar 
jbjedion  has  been  repelled,  in  feveral  late  mfiances. 

The  Court  unanimoufly  repelled  the  objedions. 

Lord  Ordinarj,  Stonefield.  For  Sproat,  Solicitor-General^  Roe* 

For  Anderfony  Corbet.  Clerk,  Sir  yatmt  Colquboun. 

R.  D. 


J*LIX.  7ff«(f  12.  1793. 

JOHN    HERBERTSON    and    Company, 


AGAINST 


JAMES    RATTRAY    and    others, 


Process. — The  decree  of  an  inferior  courts  although  fundamentally  null^ 
may  be  turned  into  a  libel. 

Iautioner. — The  cautioner  in  the  fufpenjion    is  not  in  that  cafe 
liberated. 

ROBERT  Rattray  was  cautioner  for  James  Rattray  in  a  fu- 
fpenfion  of  a  decree  of  a  Sheriff,  pronounced  in  abfeuce  a- 
a.inft  nim.  James  objeded  to  the  decree,  that  it  was  pronoun- 
S'd  when  he  was  in  England,  and  when  he  had  neither  domicil 
property  in  this  country. 


TThe  Lord  Ordinary  turned  the  decree  into  a  libel  j  and,  in  a 
-^iilaiming  petition,  it  was 

JPleadedj  imo^  for  James  Rattray  :  A  decree  can  be  turned  into 
X  ibel,  only  where  it  is  defedive  in  point  of  form,  and  not  where 
^s  in  the  prefent  cafe)  it  is  fundamentally  null. 

2^0,  It  was  pleaded  for  the  cautioner :  A  purfuer,  by  executing 
^^itation  at  a  place  where  the  defender  has  no  refidence,  may 
^-  lily  obtain  a  decree  in  abfence  againft  him.  The  relief  againft 
^  only  lies  by  letters  of  fufpenfion,  and  thefe  he  can  only  obtain 
•^r  finding  caution  to  fulfil  the  decree,  in  cafe  the  letters 
ti.  all  be  found  orderly  proceeded.  All  that  the  cautioner  inter- 
fmg  in  thefe  circumftances  can  be  held  to  undertake,  is,  that 
e  decree  is  incompetent,  but  not  that  the  claim  itfelf  is  ground- 
^^Is.     The  purfuer  otherwife  would  be  rewarded  for  the  irregu- 

K  k  larity 
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larity  >of  his  procedure,  and  tbei  defeader  pcmifliedi  to  whom  n 
fault  can  be  iDopitted. 

Anfwered:  imoi  The  objctft  of  tummg  a  decree  into  a  libel,  i 
to  fave  the  trouble  and  expence  of  bringing  a  new  adion,  the  dc 
fedive  charge  being  held. equivalent  to  a  citation.  The  defendc 
therefore,  never  can  be  a  lofer  by  that  means.  Decrees  liable  t 
objedions  equally  ftrong  with  .the  prefent  have  been  turned  int 
libels;  Did.  vol.  ii.  p.  i8o.  30th  July  1715,  Macready  again: 
Crawford;  Fountainhall,  8th  November  1692,  Shawagainft  Kei 
nedy. 

2do,  The  law  prefumes  that  every  decree  is  juft  and  formal 
and  as  the  creditor  who  has  parata  executio  may  be  altogether  di 
appointed  by  the.  delay  occafioAed  by  a  fufpenfion,  before  it  is  ol 
tained,  he  ds  caititled  to  fecurity  for  payment  of  his  debt,  an 
future  expences.  The  debtor  who  takes  advantage  of  a  point  c 
form,  to  evade  payment  of  a  jufl:  debt,  is^ilty  of  a  wr^Jng;  an 
the  catitioner,  berore  undertaking  the  obligation,  ought  to  pi 
amine  the  nature  of  the  debt.  By  ad  of  federunt  29th  Tanuar 
1650,  the  cautioner  in  a  fufpenfion  is  declared  to  be  equally  liabl 
with  the  principal  debtor;  and,^  by  common  ftyle,  he  is  take 
bound  to  pay  the  debt,  ^  if  it  fliall  be  ultimately  found  due.' 
That  he  is  not  liberated  when  the  decree  is  turned  into  a  libe! 
was  found ;  Forbes,  30th  November;  1.709,  Dunbar  againil  Muii 
hiead;  aad  ecmficmed  by  an  expt^  ad  <?f  federunt,  27th  Di 
cember  1709. 

Obferved  on  the  Bench :  No  diftindion  can  be  madje  Ijipt^vee 
one  decree  and  another.  The  ad  of  federunt  laft  mentioned  is  i 
force,  and  is  decifive  againfl  the  cautioner. 

The  Court  un^moufly  adhered. 

OrimBTjf  Lard  Moniodib.        For  iht  M^c^idtfr  JlJtkifi^       Afe  JilWiB- . 
Clerk,  Home. 


» 


M«LX. 


>»•« 
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riecl     ^'^^  7//«<r  18.  1793, 

^dtl  MARY      MACEWAN, 


A<6  A  I  M  S  T 


"m 


JANET     THOMSON, 


HZRITABLE  aad  Moveable. — J  dlfpofttitm  of  an  heritable  tjlate  u 
tnJUts^for  bebot^  of  creditors^  does  not  always  render  tbe  moveable 
JAti.  ev£tt  of  ibofe  who  accede^  heritable. 


DAviD  1rii0Mso)9   having  been  incarcerated  for   debt,  ^aj 
Hberated    upon    granting   an   obligation    to    execute    a 
iTtiit-deedj  conveying  his  vrhole  eftate,  real  and  perfonal,  in  fa* 
^x>ur  of  fiicb  perfons  as  a  meeting  of  his  creditors  fhould  ap« 
point,     fileetitigs  were  accordingly  held,  and  a  plan  of  truft  i^- 
^^^S  Agtc^  02^^  ^  deed,  framed  by  John  M acewan,  writer  in  Edin- 
'^iirgii,  was   in  coniequence  executed  by  Thomfon.     It  ftated 
■^^^  i  farther  fecurity  of  his  creditors,  and  more  ready  payment 
their  debts  as  Its  indud:ive  caufe.  The  tniftees  were  authorifed 
it  to  iell  the  lands,  and,  in  general,  to  take  every  neceflary 
fep  for  •*  eflfedtually  fecuring  my  {aid  creditors,  and  obtaining 
%hem  payment  of  their  debts/'     In  cafe  of  their  failure  by 
sith  or  non-acceptance,  it  was  declared,  that  the  truil-right  and 
^*^xf  eftment  fliall  ftand  and  fubfift  as  a  fecurity  to  the  creditors, 
o  may  fubftitute  other  tniftees  in  their  place.     It  enumerated 
difierent  creditors,  and  the  fums  due  to  them  refpedively ; 
it  provided,  that  this  fpecification  fhould  not  hinder  any  one 
ditor  to  make  farther  claims,  nor  the  tniftees  to  objed  to  the 
l>ts  admitted  in  the  truft,  or  to  communicate  the  benefit  of  it 
creditors  who  might  have  been  omitted. 

The  tniftees  took  infeftment.     Mr  Macewan  as  a  creditor  ac- 
_       ded  to  the  truft,  but  died,  and  without  children,  before  Mr 
A'liomfon's  property  was  fold. 

Ip  a  qiieftion  between  Macewan's  heir-at-law  and  his  relid, 
^^  former  contended,  that  the  debts  of  acceding  creditors  were 
'^^de  heritable  by  the  truft,  and 

^leaded :  When  a  perfon  voluntarily  puts  his  affairs  into  the 
*^*^d«  af  tniftees  of  his  own  chufing,  they  are  accountable  only 

to 
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to  him,  and  the  right  of  no  third  party  is  afieded.  But  the  tni 
deed  now  in  queftion  was  executed  at  the  requeft  of  creditors, 
order  to  prevent  them  from  leading  feparate  diligences,  and 
favour  or  truftees  of  their  appointment.     The  infeftment,  the 
fore,  which  followed,  put  the  creditors  in  the  fame  fituation        ^ 
if  they  themfelves  had  been  infeft,  or  had  received  herita^^/^ 
bonds  of  corroboration;    Erfkine,  b.  2.  tit.  2.  §15.  Kilkerr^fc_n 
voce  Heritable  and  Moveable,  6th  November  1739,  Murray  Kj. 
nynmond  againft  Cathcart  and  Rochead;    13th  July  1748, 
William  Dunbar  againft  the  Creditors  of  Brodie.     It   may 
true,' that  Macewan,  in  acceding  to  the  truft,  (and  indeed  the  fa 
might  have  been  faid  had  he  accepted  any  heritable  fecurit 
had  no  intention  of  altering  his  fucceflion.     But  where  the  1 
has  declared  that  fubjefts  of  a  certain  defcription  defcend  to 
heir,  nothing  but  a  fettlement  can  be  received  as  evidence  of 
contrary  intention. 

Anfwered:  It  is  not  every  fupervenient  right  in  an  heritable  •- 
ftate  that  will  convert  a  moveable  into  an  heritable  debt.    By  t 
bankrupt  ad  the  debtor  is  obliged  to  grant  a  general  di(pofiti 
to  the  truftee  for  behoof  of  his  creditors,  and  the  purfuer  of 
€e[fio  ^(?«(?rft;w,whenpo(Iefled  of  heritable  property,  muft  do  tbcfi 
yet  in  neither  cafe  do  the  debts  become  heritable.     The  rnat  -^ 

rial  confideration  in  fuch  queftions  is.  What  was  the  objed  oft" 
truft  ;  whether  to  give  the  creditors  an  intereft   in  the  price 
the  fubjed  difponed,  or  to  convey  to  them  the  lands  themfclV( 
in  fecurity  of  their  debts.  The  former,  it  is  evident,  was  inteni 
ed  in  the  prefent  cafe.     The  debts  are  not  made,  nor  meant  to 
made  a  burden  upon  the  eftate  more  than  they  were  before.  Tl 
creditors  did  not  wifh  any  new  or  corroborative  fecurity,  t] 
idea  of  a  truft  having  been  adopted  merely  as  the  readieft 
of  obtaining  payment.     Dirleton,  r7th  February  1676,  Waugr 
againft  Jamiefon;    25th  February  1780,  Grierfon  againft 
fay;    27th  January    1791,  Ranking  of  the  Creditors   of  Re( 
caftle.  * 

The  Lord  Ordinary  found,  that  the  debt  continued  moveable«i«i 

The  Court  were  of  opinion^  that  the  fole  objed  of  the  triv 
was  to  enable  the  creditors  to  turn  the  eftate  into  money,  and  o^ 
tain  payment  out  of  the  price,  and  that  it  neither  made,  nor 
intended  to  make  the  debts  real  burdens  on  the  lands. 

It  was  obferved,  that  if  the  truft  in  the  cafe  of  Kinnynmor 
reported  by  Kilkerran,  was  of  the  fame  nature  with  this  deed,  t 
deciiion  of  that  cafe  was  queftionable* 

2  '7 

*  Not  CoUcflcd. 


Jtme  1793."        COURT    OF    SESSION.  133 

The  Lords  had  formerly  refiifed  a  reclaiming  petition  without 
snfwers;  and  oi^  advifing  a  fecond  petition  and  anfwers^they 
adhered. 

Lord  Ordinary,  Henierlami.  Afi.  RoUand.  AlL  Corbet. 

Cleck,  SimJmr. 

D.  D. 


>Jr  •  LXI.  June  1 8.  1 793^ 

The    CREDITORS    of   Thomas  Dunbar, 


AGAINST 

Sir    J  A  M  E  S    G  R  A  N  T. 

■™Akkeupt.     Ad  162 1,  €•  18. — A  bond  of  corroboration  falls  under 
itsjecond  claufe^ 

H0MA8  Dunbar  of  Weftfield  having  become  infolvent,  a 

variety  of  adjudications  were  led  againfthis  eftate,  of  which 

t  obtained  by  Mr  Cuming  of  Altyre  on  the  26th  November 

88  was  the  firft  effedual,  and  in  February  1789  a  fummons  of 

Tiking  and  fale  was  executed  againfl  him. 

On  the  2d  May  1789,  Mr  Dunbar  granted  to  Sir  James  Grant 

lx)nd  of  corroboration,  accumulating  into  one  fum,  bearing  in^ 

•reft  from  Whitfunday  1788,  the  principal  and  intereft  due  at 

at  term  on  the  following  claims,  n)%%.  A  bill  payable  in  178 1, 

ixpon  which  no  diligence  had  followed  j  a  bond,  in  which  Sir 

James  was  cautioner  for  Mr  Dunbar ;  a  bond  and  a  bill,  in  which 

Sir  James,  though  in  reality  only  cautioner  for  him,  was,  exfacie^ 

joint  obligant.     The  three  laft  had  been  paid  by  a  truftee  for  Sir 

Jsitiies,  who  afterwards  affigned  the  fecurities  to  him. 

tjpon  the  bond  of  corroboration  Sir  James  adjudged  on  the 
4'tli  Auguft  1789. 

And  on  his  producing  this  intereft  in  the  ranking,  the  com- 

agent,  befides  ftating  a  variety  of  objedions  to  the  original 

S'^SDunds  of  debt,  on  which  no  judgment  was  given,  contended,  that 

T-^^^-bond  of  corroboration  was  reducible  on  the  ad  1621,  as  be- 

^^^^  prejudicial  to  the  prior  diligence  of  other  creditors. 

Sir  James  Grant,  on  the  other  hand, 

Vkaded:  The  ad  162 1  was  intended  folely  to  reprefs  the  frau- 
^\ilent  tranfadions  of  bankrupts.     It  ftates  in  its  preamble  the 

L  1  mifchiefs 
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michiefs  arifing  from  their  gratuitous  deeds  in  favour  of  conjun 
and  confident  perfons  in  defraud  of  lawful  creditors.  It  declar< 
liable  to  redudioti,  imo^  All  alienations  of  that  defcription:  2d 
Any  voluntary  payment  or  right  made  "  by  a  dyvour,  or  an  ii 
"  terpofed  partaker  of  his  fraud,"  to  one  creditor  in  defraud  • 
the  prior  diligence  of  another,  at  the  inftance  of  the  party  i 
jured,  and  it  puniflies  with  infamy  all  parties  concerned  in  fii^ 
tranfadlions. 

The  ftatute  muft  therefore  have  had  in  view  deeds  of  a  very  d^ 
ferent  complexion  from  the  bond  now  in  queftion,  which  can 
<:onfidered  in  no  other  light  than  as  a  renewal  of  the  voucher  fo: 
juft  debt,  and  which,  fo  far  from  being  fraudulent,  it  was  the  dui 
of  the  debtor  to  grant.  Its  fole  objeft  was  to  fave  the  expence  1 
a  decree  of  conftitution,  which,  with  an  adjudication  followin 
thereon,  might  undoubtedly  have  been  obtained  within  year  aa 
day  of  the  firfl  effedual,  as  all  objedions  would  have  been  re 
ferved  contra  executionem.  The  advantage  gained  by  the  accu 
mulation  of  the  debts  was  infignificant;  and  if  at  all  worthy  g 
notice,  could  not  be  the  ground  of  a  total  redudion. 

Befides,  the  fole  effeft  of  the  bond  was  to  enable  Sir  James  t 
rank  pari  pafju  with  other  creditors,  an  objed  which  is  fo  much 
favourite  of  the  law,  that  in  order  to  accomplifh  it,  the  Court  ai 
accuftomed  to  difpenfe  with  the  ufual  forms  of  judicial  proc< 
dure. 

As  the  ftatute  contains  no  accurate  definition  of  a  bankrup 
while  its  certification  is  at  the  fame  time  very  fevere,  it  ought  1 
be  ftridly  interpreted.  No  inftance  can  be  found  where  an  o' 
jedion  fimilar  to  the  prefent  has  been  fuftained.  And  even  up« 
the  1696,  the  enadments  of  which  are  much  more  definite  aa 
precife,  no  deed  equally  harmlefs  has  been  reduced  j  7th  Janua^ 
1762,  Cowan  againft  Mansfield's  Trufteesj  Did.  vol.  i.  Fountaa 
hall,  15th  July  1697,  Creditors  of  Hunter  j  19th  November  17^ 
Spottifwood  againft  Robertfon  Barclay ;  Did.  vol.  iii.  31ft  Ju 
1724,  Creditors  of  Watfon  againft  Cramondj  February  17^ 
Creditors  of  Graitney,  Did.  vol.  i. 

Anfwered :  The  ad  162 1  contains  two  diftind  enadments,  whiM 
have  always  received  the  moft  liberal  interpretation. 

By  the  firft,  every  gratuitous  ad  of  the  bankrupt  which  ten 
to  diminifh  the  value  of  his  property,  is  reducible  at  the  inftan^ 
of  prior  creditors  ;  Erfkine,  b.  4.  tit.  i.  §  29.  ^ 

By  the  fecond,  he  is  in  like  manner  prevented  from  makica 
a  voluntary  payment  even  to  an  onerous  creditor,  in  prejudi-^ 
of  the  prior  diligence  of  another.  Under  the  former,  even  f: 
mily  provifions,  otherwife  unexceptionable,  are  comprehended 
under  the  latter,  not  only  payments  in  cafli,  or  by  bond,  bill, 
indorfation  in  fecurity  ;  Bankt.  b.  i.  tit.  13.  §28.  but  even  rr: 
cefliary  ads,  fuch  as  the  fulfilling  a  minute  of  fale,  proviA. 
they  have  been  ^lone  without  the  compulfion  of  legal  diligenc:^ 
Bankt.  b.  i.  tit.  10.  §  104. 

The  bond  now  in  queftion  not  only  enabled  the  creditor 
come  in  pari  pajfu  with  other  creditors,  which  he  could  not  otb^ 
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uri/e  have  done,    but    confirmed    and    accumulated  exception- 
able grounds  of  debt.     A  bond  much  lefs  hurtful  was  reduced  ; 
19th  January  1788,  Scott  againft  Bruce  *.     Upon  the  f^me  prin- 
ciple,  the  Court  found,  that  a  perfon  bankrupt  in  terms  of  the  ad 
1696,    could  not  grant  a  bond  of   corroboration ;    ift   March 
1791,  Creditors  of  Mackellar  agaiiiil  Macmath ;   and  it  has  been 
frequently  found,   that   fuch   bonds   are  ftruck  at  by  a  prior  in- 
hibitioQ;    29th  January   1696,  Watfon  and  Logan  againft  Pen- 
man ;  19th  June  1782,  Watfon  againft  Marfliall. 

No  argument  can  be  drawn  from  the  certification  of  the  fta- 
tutc,  as  deeds  are  frequently  reduced  on  both  claufes  of  it,  grant- 
ed, by  perfons  ignorant  of  their  own  infolvency,  and  where  con- 
fequently  that  certification  cannot  apply. 

Some  of  the  Judges  were  a  good  deal  moved  by  the  hardfliip 
-to  the  creditor,  who  had  time  in  this  cafe  to  have  led  an  adjudi- 
cation independent  of  the  bond,  and  by  its  objeft  having  been 
xiot  to  give  him  a  preference  to  other  creditors,  but  to  bring 
liim  in  pari  pajfu  with  them.  A  great  majority  of  the  Court,  how- 
ever, were  of  opinion,  that  a  bankrupt  ought  to  execute  no  deed 
by  which  the  fituation  of  his  creditors  is  affedted,  and  that  it 
i^ould  be  dangerous  to  fupport  any  deed  of  that  nature. 

It  was  farther  obferved,  that  the  cafe  of  Spottifwood  againft 
Robertfon  Barclay,  having  been  fettled  by  compromife,  could 
be  of  no  weight  in  point  of  precedent. 

The  Lord  Ordinary  fuftained  the  objedion  ;  a  reclaiming  peti- 
tion was  refufed,  without  anfwers;  and  upon  advifing  a  fecond, 
ith  anfwers,  the  Lords  "  adhered." 

liord  Ordinary  Ankerville. 

for  Sir  James  Grant,  'Jama  Grants  Maconochic*  "  For  the  Creditors,  Honyman. 
Clerk,  Cordon* 

D.  D. 


N  •  LXII. 
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ALEXANDER  PAGAN  and  JAMES  HUNTER^ 


AC^  A  €  ^  8T 


ALEXASTDER    WYLLIE. 


Bill  of  Exchange.— Blank  Writ. — When  a  bill  already  acceptei 
and  indorfed  is  frauduUntiy  altered  fr^m  a /mailer  t$  a  larger  fum^  it 
£MJequence  of  a  blank  being  left  in  if,  and  u  afterwards  difiwnted 
aU  the  per/ons  ivboje  names  are  upon  it  art  liable  for  the  fuU  fiat 
wbicb  tbe  difcomter  IxHia  fide  paid  far  it. 

A  Holograph  biH  Atsivm  by  Jobn  March,  after  being  ac 
cepted  by  James  Hunter,  and  indorfed  by  Alexander  Pa- 
gan,  was  put  into  the  hands  of  the  drawer,  in  order  to  raife  mo- 
ney  on  it,  who,  there  was  reafon  to  believe,  taking  advantage 
of  a  blank  in  the  body  of  the  bill,  fraudulently  altered  its  a 
mount  from  eight  to  eighty-four  pounds  Sterling,  by  adding  tb 
letter  J'  to  the  end  of  the  viovA  eighty  and  the  vibvAfour  immedi 
ately  after  it. 

llic  part  thus  added  had  rather  a  crowded  appearance,  an^ 
feemed  to  be  written  with  different  ink,  but  in  the  fame  han^ 
with  the  reft  of  the  bill. 

After  this  operation,  March  difcounted  the  bill  for  its  fiiU  valu 
with  Alexander  Wyllie,  agent  at  Dumfries  for  the  Paifley  Unio 

Bank. 

Before  the  bill  became  due  March  had  fled  the  country. 

Wyllie  having  charged  Hunter  and  Pagan  for  payment  of  th 
L.  84,  they  obtained  a  fufpenfion,  and  the  Lord  Ordinary  afte: 
wards  reported  the  caufe  on  informations. 

The  arguments  of  the  bar  were  in  a  great  meafure  confined 
the  ipecial  circumftances  of  the  cafe.  In  particular,  the  charts 
endeavoured  to  eftablifli,  that  Hunter  and  Pagan  had  been  in  ti 
pradice  of  entrufting  March  with  bills,  blank  in  the  fiim,  leavi 
him  to  fill  it  up  as  occafion  fliould  require  j  and  from  that,  anci 
variety  of  other  fpecialties,  he  contended,  that  they  were  liah 
for  the  full  lum  for  which  he  had  bona  fide  difcounted  it. 

The  fufpenders  endeavoured  to  obviate  the  conclufions  draiF 
from  thefe  fads,  and  at  the  fame  time  to  afilmilate  the  fraudule 
interpolation  to  the  cafe  of  forgery  or  vitiation  j  and  thence  the 
argued :   ijl.  That  the  alteration  being  a  vitium  reale^  the  bill  cou 
not  be  fuftained  a    a  document  of  debt :  zdly^  That  as  the  alter 
tion  was  vifible,  Wyllie  was  equally  negligent  in  not  difcoveri^ 
it,  as  they  were  in  putting  their  names   to  a  bill  with  a  blank 
gremio ;  and  that  therefore  both  parties  being  in  pari  cafu^  whe 
the  lofs  ^  ;ad  fallen,  there  it  muft  remain. 

3  TI 
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The  Court,  waving  the  fpecialties  which  occurred  in  the  caufe, 

went  upon  the  following  grounds.     Where  a  blank  is  left  in  a  bill, 

/uflBcient  to  admit  the  infertion  of  part  of  one  word,  and  the  whole 

oF  another,  as  in  the  prefent  cafe,  any  perfon  who  puts  his  name 

upon  it,  whether  as  drawer,  accepter  or  indorfer,  and  trufts  it  in 

e  hands  of  another,  and  particularly  of  the  perfon  by  whom 

^as  Written,  in  order  to  its  being  pafled  by  him  into  the  circfle, 

ft  be  liable  for  the  confequences,  in  the  fame  manner  as  if  it 

lia.d  been  left  blank  in  the  fum  altogether,  it  being  nearly  the  fame 

tiling,  whether  the  blank  be  total  or  partial.     And  although,  upon 

a  narrow  infpedion,  a  fmall  crowding  of  the  letters,  and  fome  little 

difference  in  the  colour  of  the  ink,  might  have  been  perceived, 

both  Were  too  trifling  to  put  the  difcounter   on  his  guard  j   even 

if  he  had  hefltated,  and  made  enquiry  into  thefe  circumflances,  he 

might  have  been  told,  without  putting  him  in  malafide^  that  there 

tiad  been  originally  a  blank  left,  in  order  to  be  filled  up  with  the 

iiim  which  might  be  wanted.      The  circumilance  of  leaving  a 

blank  mufl  be  held  as  a  tacit  mandate  from  the  parties  whofe 

names  were  upon  the  bill,  entrufting  the  holder  with  the  power  of 

fillit^  it  up  J  and  therefore  the  prefent  cafe  differs  widely  from  a 

forgery  or  vitiation,  for  there  one  writing  is  converted  into  ano- 

T,  without  the  confent  of  the  parties,  either  exprefs  or  implied. 

The  Lords  unanimouily  "  repelled  the  reafons  of  fufpenfion^'* 

Lord  Ordinary,  Dngborn.  For  the  Sufpenders,  R.  Hamik(m» 

For  the  Chargers,  2>.  Caibcart.  Cleik,  Mumts^ 

R.D. 


it 
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MARGARET  OLIPHANT  and  her  HUSBAND. 


AGAINST 


JOHN    OLIPHANT. 


Implied  will. — GoNmno  51  sraE  liberis. — Wbenanbeirofe 
who  has  exercifed  a  referved  faculty  to  its  full  -extent  j  by  grant 

♦  bond  of  provifiott  to  bis  younger  cbildren  tben  exiting,  marries  a  J 
time,  and  has  cbildren  by  tbe  fecond  marriage,  but  dies  before,  m 
any  alteration  on  tbe  former  bond  ofprovifto%,  are  tbe  cbildren  0 
fecond  martiage  entitled  to  afhare  of  it  ? 

THE  entail  of  the  lands  of  Bachilton,  executed  by  Pa 
Oliphant  in  1729,  contains  the  foUo wing  pro vifion:  ^^  Tl 
^'  fhall  always  be  liefome  and  lawful  to  me,  and  the  haill  i 

heirs  of  tailzie  who  fhall  fucceed  in  time  coming,  to  provid 

younger^  or  their  younger  children^  other  than  the  heir 
^*  fhall  fucceed  to  the  lands  and  eflate  before  mentioned,  with 
^'  able  and  ^competent  provifions,  not  exceeding  three  years 
•'*  rent  of  the  eflate  for  the  time.'* 

Under-  this  entail,  John,  commonly  called  Lord  Oliphant, 
•ceeded  to  the  eflate.     In  1776,  when  he  had  three  children, 
Ty,  Margaret  and  Eleonora,  he  granted  to  the  two  lattef  a 
of  provifion  for  L.  1000,  or  fuch  other  fum,   lefs   or  mori 
fhould  amount  to,  and  not  exceed  three  years  rent. 

After  the  date  of  this  bond,  John  Oliphant  married  a  fe 
i^ife,  by  whom  he  had  two  children,  John,  who  was  above 
years  of  age  when  his  father  died  in  the  year  178 1,  and  Jane 
whom  he  left  his  wife  pregnant. 

At  his  death  he  had  no  other  fund  for  the  provifion  of  his  yc 
er  children,  except  the  referved  power  to  burden  contained  ii 
entaiL  Henry,  the  eldefl  fon  by  the  firft  marriage,  predeceafe 
father,  leaving  one  fon,  John  Harrifon  Oliphant,  on  whom  tl 
flate  devolved. 

In  1785,  Margaret  Oliphant  took  a  decree  of  conflitution  ag 
him,  for  one  half  of  the  fum  contained' in  her  father's  bond  of 
vifion  to  her  fifler  and  her,  and  having  thereafter  led  an  adju( 
tion  againfl  the  eflate,  fhe  brought  an  adion  of  mails  and  di 

John  Harrifon  Oliphant,  the  defender  in  this  adion,  at  the 
time  brought  a  redudion  of  the  bond,  and  whole  diligence 
•ceeding  upon  it ;  but  having  died  during  the  dependence  of  1 
adions,  the  fucceflion  opened  to  his  uncle  John  Oliphant, 
thereby  became  a  party  to  them,  and 

2  Plea 
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Pkaded:  The  referved  faculty  was  intended.as  a  fund  of  provi- 
fion  to  the  whole  younger  children  of  the  heir  of  entail.  John 
Lord  Oliphant,  therefore,  by  excluding  his  children  of  the  fecond 
marriage,  exceeded  his  powers,  and  they  are  entitled,  if  not  to  fet 
alide  the  bond  in  toto^  at  leaft  to  an  equal  (hare  of  its  benefit  with 
his  other  younger  children.  Upon  the  fame  principle,  although 
a  father  has  the  power  of  diflributing  the  fums  provided  by  a 
marriagc-contraft  to  the  younger  children,  if  he  ihould  attempt 
to  exclude  any  one  child  altogether,  that  child  would  be  entitled 
to  the  fame  fhare  as  if  no  divifion  had  been  made. 

The  cafe  in  queftion  is  much  ftronger  than  if  the  children  of 
the  fecond  marriage  had  been  intentionally  excluded.  At  the  date 
of  the  bond,  the  defender  and  his  filler  were  not  in  exiftence,  or 
in  the  view  of  the  granter.  In  thefe  circumftances,  the  law  will 
prcfume,  that  it  was  granted  under  the  implied  condition,  that  if 
other  children  fhould  afterwards  be  bom,  they  fliould  come  in  for 
an  equal  fhare;  8th  July  1729,  Anderfon  againfi  Anderfon ;  Injl^ 

lifi.  2.  tit.  13.  §  I. ;  Finnius  ad  loc  cit.j  ff.  L*^.  ^i.  de  injujl.  rupt.  i^c. 

te/l.  I.  12.  pr.  ejus  tit.j  ff.  lib.  28.  tit.  2.  de  liber  et  poji.  i^c.  j   f^oet 

§  4.  gus  tit.  J  Blackft.  vol.  ii.  p.  502.  j   Raymond's  Reports,  p.  441. 

Lugg  V.  Lugg;  Peere  William's  Reports,  vol.  i.  p.  304.  Cook  v. 

Oakly. 

^nfwered:  The  entail  gave  the  heir  a  power  of  providing  for  the 
younger  children,  but  laid  him  under  no  obligation  to  grant 
provifion  to  any  one  of  them,  far  lefs  to  the  whole.  The 
ixit  of  an  entail,  which  is  to  preferve  the  eft  ate  as  free  from  ii>- 
uxnbrances  as  pofilble,  is  adverfe  to  the  prefumption  of  fuch  an 
igation.  As  therefore  the  father  might  have  omitted  to  take 
cl^vantage  of  the  faculty  altogether,  fo  he  is  the  fole  judge  of  the 
5>rc)per  mode  of  exercifing  it;  the  children  here  hdA  no  jus  cre^ 
^fiti^  as  they  would  have  had,  if  they  had  claimed  under  a  mar- 
:ar  i  age-contrad . 

How  far  it  was  an  implied  condition  in  the  bond,  that  the  chiU 
^ren  bom  after  its  date  fliould  have  an  equal  ftiare  of  it,  is  a  mere 
^ueftion  of  intention,  and  fuch  prefumption  is  excluded  by  the 
circumftances  of  the  prefent  cafe,  where  the  granter,  the  heir  un- 
^^r  a  ftrid  entail,  furvived  the  execution  of  the  bond  fifteen,  and 
*he  birth  of  the  defender,  two  years;  Bankt.  vol.  i.  p.  227.  §6. 
^oth  December  1758,  Yule  againft  Yule. 

The  plea  of  the  defender  is  the  more  unfavourable,  that  he  has 
fiiice  his  father's  death  fucceeded  to  the  entailed  eftate ;  and  it 
^^Tinot  be  prefumed,  that  his  father,  had  he  forefeen  that  event, 
^^o\ild  have  diminiflied  the  provifions  to  his  daughters  on  his  ac- 
^^Tint,  or  at  leaft  it  is  probable  that  he  would  have  qualified  the  pro- 
^ ilxon  (b  as  that  it  fliould  ceafe  upon  the  defender's  fucceeding  to  the 
^  ate.  Liftle  argument  can  be  drawn  from  the  tit.  de  rupt.  i^c. 
\  becaufe  by  the  Roman  law yj^i  heredes  could  only  be  difinheri- 
^i  nominatimj  fo  far,  however,  as  its  principles  admit  of  a  que- 
*^  ion  of  implied  intention,  it  is  agreeable  to  the  dodrine  now  laid 
^o^n;  /.  102.  ff.  de  condit.  et  demonjl.  lib.  35.  tit.  \. ;  Foet,  lib.  7^6^ 
*^^*  I.  §  18.  ad  S.  C.  7rebell. 

Replied: 


i 
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Replied :  If  the.heir  of  entail  had  made  no  provifion  upon  tl 
younger  children,  the  Court,  i^pon  the  fame  principles  of  equit 
upon  which  they  have  proceeded  in  fimilar  cafes,  would  hav 
found  them  entitled  to  the  full  extent  of  the  faculty ;  loth  Febri 
ary  1673,  Graham  againft  Lord  Morphie,  Did.  vol.  i.  p.  291. 

The  Lord  Ordinary  "  repelled  the  defences,  and  decerned  s 
"  gainft  the  tenants  and  fador  in  the  mails  and  duties  libelled/' 

At  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench :  If  the  defender  ever  had  a  right  to  claii 
any  part  of  the  bond  of  provifion,  he  could  not  lofe  it  by  fucceed 
ing  to  the  eftate.  But  as  he  was  born  two  years  before  the  deat 
of  his  father,  who,  during  that  time,  neither  revoked  the  bond,  no 
made  any  alteration  upon  it,  the  prefumption  of  law  is,  that  h 
did  not  intend  that  this  fon  flionld  have  any  fliare  of  the  provifior 
The  defender's  fifter  is  in  a  different  fituation.  She,  as  a  poflhu 
mous  child,  may  be  entitled  to  a  proportional  part  of  the  bond 
But  as  (he  is  not  a  party  in  the  prefent  fuit,  all  that  can  be  done  i 
to  referve  her  intereft. 


ii 


The  Court  accordingly  "  repelled  the  defences,  fo  far  as  tb 
petitioner  (defender)  claimed  any  (hare  of  the  provifion  in  que 
(lion,  as  one  of  the  yOunger  children,  and  found  the  purfuer  ahc 
"  her  hufband  entitled  to  one  half  of  faid  provifion;  refcrving  ne 
^*  verthelefs  to  Janet  Oliphant  the  petitioner's  fifter  to  claim  i 
"  ihare  of  the  faid  provifion." 

Lord  Ordinarj,  Hailes.        Aft.  RoUaud  et  alii.      Alt.  Madeod-Bammipu. 
Clerk,  Sinclair^ 


N  •  LXI V. 
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N*  LXIV.  '  June  19.  1793. 


DAVID     HEPBURN, 


AGAINST 


WILLIAM     SKlRVING. 


EiRSHiP  Moveables. — Tie  heir  has  right  only  to  afingU  borfe^  and 
having  got  an  ^x  and  a  cow,  be  is  not  entitled  to  a  bull. 

'■^■T  TIlliam  Skirving,  as  heir  of  James  Skirving  his  brother, 

fV    intromitted  with  part  of  his  moveable  efFeds.     David  Hep- 

iim,  in  right  of  his  wife,  who  was  fifter  of  Tames,  and  one  of  his 

leareft  in  kin,  brought  an  adion  againft  William,  to  make  him 

ccount  for  her  fhare  of  the  executry  of  her  deceafed  brother* 

In  accounting  the  defender  infifled,  that  he  was  entitled  to 

-retain,  as  heirfhip  moveables,  a  plough  of  horfes,  and  an  ox,  a 

cow^  and  a  bull. 

The  purfuer  denied  his  right  to  a  bull,  and  quoted  the  foUow- 

ln.g  authorities,  in  order  to  &ow  that  he  was  only  entitled  to  one 

laorfe ;  Balfour's  Pradics,  p.  234. ;  1474,  c.  53. ;  loth  November 

1 575,  Lord  Drummond,  flated  in  Did*  vol.  i*  p.  364. ;  Erfkine, 

b.  3.  tit.  8.  §17. 

The  defender,  on  the  other  hand,  argued,  imoy  That  the  heir 
i^as  entitled  to  a  yoke  of  oxen ;  Stair,  b.  3.  tit^  5.  §  9. ;  Bankt. 
b.  3,  tit.  4.  §6.;   and  that   Erfkine,  b.  3.  tit.  8.  §18.  confiders   a 
yoke  to  be  "  as  many  as  make  a  plough,"  and  that  therefore, 
ft'orn  analogy,  he  was  alfo  entitled  to  a  plough  of  horfes  5  Stew- 
art'•s  Anfwers  to  Dirleton,  p.  214. 

^do,  That  he  was  entitled  to  the  "  beft  of  ilka  thing,' •  and  con- 
^cjuently  to  a  bull,  as  being  eflentially  different  from  an  ox. 

The  Lord  Ordinary  repelled  the  defender's  claim  to  a  bull, 
^nd  found  in  refped  of  Balfour's  Pradics,  p.  234.  that  in  virtue 
■^f  his  right  to  heirfhip  moveables,  he  can  claim  only  one  horfe. 

A  reclaiming  petition  againfl  this  interlocutor,  was  refufed,  as 
^^  the  defender's  right  to  a  bull,  and  ordered  to  be  anfwered  re- 
y^<Sking  the  claim  to  a  plough  of  horfcs.  At  ^dvifing  the  caufe, 
it  Was 

^hferved  on  the  Bench :  Although  the  heir  is  entitled  to  two 
^^Ti,  it  does  not  follow,  that  he  can  alfo  claim  two  horfes. 
^Hen  heirfhip  moveables  were  firft  introduced,  oxen  were  ufed 
OTt\y  £qj.  draught,  and  a  fingle  ox  therefore  would  have  been  of 

N  n  little 
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little  (ervice.    Bift  a  (ingle  horfe  muft  have  been  always  uiefuK 
for  many  purpofes. 

The  Court,  with  only  one  diflenting  voice,  adhered  to  the  LordK 
Ordinary's  interlocutor. 


Lord  Ordinary,  Dnghom.  AEL  Hay.  Alt.  BeU. 

Clerk,  Sir  yames  Coljaioun. 


K.D. 


N*  LXV.  yttne  25.  1793. 

ARCHIBALD  and  JAMES  ROBERTSON  and  Company, 


AGAINST 


JOHN      LAIRD. 


Policy  of  Insurance. — The  claufe  in  a  policy  *'  with  leave  to  cal& 
at  a  porty^  does  not  jujiify  an  alteration  of  the  voyage. 


€€ 


THE  fads  which  gave  rife  to  this  queftion  are  already  ftatedJ 
in  Fac.  Coll.  No.  147.  i6th  November  1790.  From  that  re- 
port, it  appears,  that  the  Court  refufed  the  bill  of  fufpenfion  pre-^ 
iented  by  Mr  Laird. 

Againft  this  judgment,  Mr  Laird  appealed  to  the  Houie  oF 
Peers,  where  the  interlocutor  was  reverfed,  and  the  caufe  remit** 
ted  back,  with  an  order  to  pafs  the  bill. 

This  having  been  accordingly  done,  the  grounds  of  fufpen^on 
came  to  be  difcufled  before  the  Lord  Ordinary,  who  "found,  that 
<^  a  voyage  infured  from  Virginia  to  Rotterdam,  with  liberty  to 
^*  call  at  a  port  in  England,  does  only  entitle  the  infured  to  caU 
*'  at  fuch  ports  on  the  Englifli  coaft  as  lie  in  the  track  of  the 
^  voyage,  but  not  at  a  port  which  is  fo  much  out  of.  the  na- 
**  tural  courfe  of  the  voyage  as  Hull  is  5  and  therefore  fulpended 
"  the  letters  Jimpliciter.^^ 

The  purfuer^  preferred  a  reclaiming  petition,  which  was  re- 
fufed. A  fecond  having  been  prefented,  anfwers  were  ordered, 
which  were  followed  with  replies  and  duplies. 

At  advifing  the  caufe,  the  Judges  confidered  the  voyage  to  be 
entirely  altered,  and  therefore  held  the  policy  to  be  vacated* 

Upon 


# 
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Upon  that  ground,  they  unanimoufly  "  adhered  to  the  Lord  Or* 
"  dmary*s  interlocutor,**  fufpending  the  letters. 


Lord  Ordinary.  JuftictXkri.  Ad.  Sir  W.  mOar,  Jobm  C/eri. 

Alt.  RoUandf  Jobm  Millar.  Cletk,  Maimiu, 


R.  D. 


N*  LXVI.  June  26. 1793. 

ALEXANDER     BRUCE, 


AGAINST 

The   REPRESENTATIVES  of  John  Stem. 


EscRiPTiON.  1695,  c.  s.^^TT^e  cautioner  in  a  bond  of  relief  is  n$t 
entitled  to  its  benefit. 

« 

ON  the  3d  May  1770,  the  late  Lord  Kennet  and  Robert  Stein, 
granted  to  Sir  Alexander  Ramfay  Irving,  Baronet,  their 
joint  bond  for  L.  1200. 

On  the  23d  June  following,  Robert  Stein,  James  his  brother, 
^nd  John  his  father,  became  conjundly  and  feverally  liable  to 
'^^lieve  Lord  Kennet  of  this  obligation,  by  delivering  up  to  him 
^is  bond,  or  a  valid  difcharge  of  it  at  Martinmas  1770,  or  there-  ' 
^fter  when  he  fliould  defire  it.  This  fecond  bond  bore,  that  the 
^rmer  one  had  been  granted  folely  on  account  of  Robert  Stein, 
^xid  that  Lord  Kennet  had  joined  in  it  only  on  promife  of  tXim 
bond  of  relief  being  granted. 

John  Stein  died  in  1771.  Upon  the  bankruptcy  of  Robert  and 
James  Stein,  in  1788,  Sir  Alexander  Ramfay's  bond  was  paid  by 
^r  Bruce  of  Kennet,  who  brought  an  adion  againft  them,  and 
^He  other  reprefentatives  of  John  Stein.     The  latter,  inter  4lia, 

J^kaded:  As  it  appears  from  the  bond  to  Lord  Kennet,  that 
J  olm  Stein  was  only  cautioner  for  his  fon  Robert,  his  obligation 
^^lls  under  the  feptennial  prefcription,  in  the  fame  manner  as  if 
had  contained  a  claufe  of  relief,  or  as  if  there  had  been  a  fe- 
rate  bond  of  relief  intimated  to  the  creditor;  Did.  nth  De- 
^mber  1729, Rofs  againft  Craigie j  20th November  1792,  Douglas, 
^  ron  and  Company  againft  Riddick. 

w 

^   Anfwered :  There  is  no  room  for  diftinguiihing  a  bond  of  re- 
^^^f  from  any  other  corroborative  fecurity  to  which  it  is  triti 

juris, 


*4. 
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juris y  that   the   (eptennial  prefcription  does   not  apply;    Di6l 
vol.  iiL  p.  302. 

Keplied:  The  prefent  is  very  difFerent  from  a  bond  of  corro 
boration,  which  gives  an  additional  fecurity  to  the  creditor,  am 
is  granted  ex  intervallo.  Here  no  further  fecurity  was  given  t 
the  creditor  j  and  as  the  bond  of  relief  was  ftipulated  from  th 
beginning,  it  mufl  be  confidered  as  parf  ejufdcm  negotii  with  th 
granting  of  the  original  bond. 

The  caufe  wa3  adv^fed  on  informations. 

The  Lords  unanimoufly  *^  repelle^the  defence/' 

I 

Cord  Reporter,  Craig.  ABL  jtHam  MacomocUe.  Alt.^Rotbuid. 

Clerk,  Mitcbelfon. 

D.  D. 


■»♦■ 


N^XVII.  June  26.  1793. 

JAMES  TURNBUiL  and  MALCOLM  MACDONALD, 


s 


AGAINST 


Sir    GEORGE     HOME,    Baronet, 


Apprentice.-— -^^^fy&«  hred  to  the  fea^  who  afterwards  binds 
felf  apprentice  to  a  trade  may  either  be  imprejjed  or  enter  voluntar^^ 
into  the  fervice  of  the  Royal  Navy. 


ALEXANDER  Mackenzie^  originally  a  feaman,  in  Decembe 
1789,  bound  himfelf  as  apprentice  for  four  years  and  a  hal 
to  James  and  Alexander  Rannie^  flaters  and  glaziers  in  Ediic 
burgh. 

In  1791,  he,  on  account  of  fome  difagreement  with  them,  lefl 
their  fervice,  upon  which  they  obtained  a  warrant  from  the  Ju 
flices  of  the  Peace,  to  imprifon  him,  till  he  fhould  find  cauticr: 
to  fulfil  his  indenture. 
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In  a  rufpenfion,  v^hich  is  ft  ill  in  dependence,  James  Turnbull 
jLn-d  Malcolm  Macdonald  were  his  cautioners. 

In  fpring  1793,  Mackenzie  entered  into  the  Navy,  as  a  volun- 
tecr,  with  Sir  George  Home,  then  regulating  Captain .  at  Edin- 
burgh ;  ag^inft  whom  Turnbull  and  Macdonald  brought  a  fufpen- 
lion  and  interdid. 

For  Sir  George  Home  it  was 

Pleaded :  An  engagement  to  ferve  in  the  Navy  fuperfedes  all  ■' 
former  engagements,  whatever  claim  there  may  thence  arife  a- 
g-ainft  the  party  himfelf  for  damages.     There  is  no  authority  for 
diflinguiihing  the  cafe  of  an  apprentice  from  that  of  a  perfon  un- 
der any  other  engagement.     If  there   had,  the  enadments   of 
2  and  3  of  Anne,  c.  6.  §  4.  15.  and   17.  and  4  Anne,  c.  19.  §  17. 
exempting  perfons  bound  apprentices  to  the  fea  dFrom  being  im- 
prefled,  in  certain  cafes,  would  have  been  unneceflary  ;  and  tfiere 
K  no  reafon  why  an  apprentice  to  a  trade  at  land  mould  be  in  a 
better  iituat ion. 


1 1 
I 


A 

^nfwered :  The  contrad  of  indenture  is  from  its  utility  peQi-  '      v. 
liaxly  dcferving  of  protedion :  It  gives  the  mafter  a  real  right 
the  perfon  of  his  apprentice.     Hence  it   has  always  been  un- 
xftood,  that  an  apprentice  cannot  be  imprefled,  and  ftill  lefs 
Tkter  voluntarily  into  the  fervice  of  the  public.  ^ 

The  ads  of  Queen  Anne  have  no  connexion  with  the  prefent 
.T)jed.  It  may  be  true,  that  where  a  failor  has  regularly^n* 
-Ted,  his  former  engagements  are  at  an  end ;  but  the  quefuon  ^\ 

ere  is,  whether  Mackenzie  was  capable  of  entering?  f   '^ 


The  Lord  Ordinary  reported  the  caufe  on  informations.       4      ^  ^ 


*5 


Obferved  on  the  Bench :  A  perfon  bred  to  the  fea,  who  aftli*- 

"^^ards  binds  himfelf  apprentice  to  a  trade,  may  be  imprefled,  and 

^onfequcntly  may  enter  voluntarily  into  the  Navy.     If  every  fca- 

'^an  could,  by  entering  into  an  indenture  at  land,  fave  himfelf 

"*om  being    imprefled,  there  would  be  an  end  to  the  impr^ 

*^r^ice.     This  point  was  deliberately  determined,  on  the  28tn 

J  ^ly   1778,  Chalmers   againft  Napier,  when  it  was  fixed,  that 

^*\e  only  exception  is  in  the  cafe  of  a  perfon  bound  appmltice 

'^^  the  fea  for  three  years,  who  has  not  formerly  followed  that 

^^i^ployment  ;  an  exemption  introduced  by  13  Geo.  II.  c.  17. 

The  Court  unaoimoufly  repelled  the  reafons  of  fufpenfion,  and 
ailed  the  interdid. 

Reporter,  Swinion.        For  the  Sufpenders,  D.  William/on.         Alt.  Utuonociit. 
Clerk,  Sinclair.  *    « 

D.  D. 
Oo  N»LXVIII. 
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N^tXVIIT. 


Junr  29.  I79J. 


MefTrs  E  D  I  £    and    LAIRD,    and  the  other  Credit<u«  0 
John  Weir, 


AGAINST 


'9* 


RACHAITL    and    ANNE    ROBERTSONS, 


.  n 


JD£BTO*E  AND'  .CaBDLTOR. — A  preferable  catholic  creditor  m^^ 
t0e  bankruptcy  of  bis  debtor  renounce  part  of  bis  fecuri^y^  wii 
ditninijking:  bis  right  over  the  remaining  fuhjeEU  contained  injit^  ai 
though  fuch  renunciation  Jhould  hurt  the  fecurity  of  a  fteon&r%  en 
ditor  obtained  before  its  date. 


«  vT*. 


^1 


i- 


r\  1773,  John  Weur  granted  an  heritable  bond  for  L.  470.  Stci 
ling,  over  the  lands  of  Kerfe,  Daldaholm,  and  Clanochyet] 
in  favour  of  Margaret,  fince  dead,  and  of  Rachael  and  Ann 
.  Robertfons. 
'  In  1777,  Mr  Weir  granted  aiv  heritable  bond  for  L.  aqcQ^Qve 
the  lands  of  Kerfe  alone,  to  Meiirs  Edie  and  Laird. 

in  178^9  the  Mifs  Robertfons  renounced  their  heritable  feciirit; 
^ver  Cfanochyetj,  with  the  fole  view  of  accommodating  Mr  Weil 
^ho  intended  to  exchange  thefe  lands  for  others  belonging  tai 
neidibouring  proprietor. 

t.  Mr  Weir  having  afterwards  become  bankrupt,  his  eflate  wa 
hffmght  to  judicial  fale,  when  the  lands  of  Kerfe  were  foM 
€q^  l1  190a,  thcvfe  of  Daldaholm  for  L«  910,  and  the  projected  ex 
cambion  of  the  lands  of  Clanochyett  never  having  been  carri^ 
into  execution,  they  were  fold  for  L.  8io. 

Mifs  Robertfons  having  applied  to  the  Court  for  a  warrant  qi 
■tnil  purchafers  for  L«  600,  to  account  of  the  principal  and  interei 
due  on  their  bond,  their  petition  was  remitted  ^o  the  iiord  Ordi 
nary^B  the  ranking,  before  whom  Meitrs  Edie  and  Laird,  and  t]^ 
other  creditprs  of  Mr  Weir 

OhjeSled :  That  as  Meflrs  Edie  and  Laird  were  creditor 
by  heritable  bond  over  Kerfe  alone  f^r  L.  2000,  and  bygon 
intereff,  a  fum  which  exceeded  the  price  it  had  brought^  stjg[< 
as  the  renunciation  executed  by  the  Mifs  Robertfons  wa 
pofterior  to  the  date  of  the  bond  to  Meffrs  Edie  and  Laird>  th 
Mi(s  Robertfons  were  not  entitled  to  draw  out  of  the  price  a 
the  lands  of  Kerfe  and  Daldaholm  that  proportion  of  the  fum  du 
to  them,  which  they  would  have  received  out  of  the  price  • 
Clanochyett,  had  they  not  renounced  their  infeftment  over  the= 
lands,  becaufe  their  doing  fo  would  have  the  obvious  effed  of  ^ 

2  minifhi 
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^  miniibing  improperly  the  only  fund  from  which  MelTrs  £die  and 
1^  Laird  nuift  obtain  payment  of  their  bond.  The  conunon  debtor 
was  bound  in  juftice  to  pay  the  Mifs  Robertfons  out  of  the  other 
landSy  fo  as  to  leave  Kerfe  free,  for  the  fatisfadion  of  the  pofle- 
rior  debts  with  which  he  had  burdened  it ;  and  if  fo,  the  Mifs  Ro- 
bertfons were  not  entitled  to  concur  in  any  deed  which  put  it  in  his 
po#er  tio  elide  this  duty.  If  a  creditor  whofe  debt  is  fecured  by  a 
caationer,  do  diligence  againft  the  principal  debtor,  or  obtain  an 
heritable  fecurity  from  him,  and  afterward  pafs  from  the  one,  or 
difcharge  the  other,  the  cautioner  is  ipfojure  fr^e  from  his  obliga- 
tion; 2ift  January  1729,  Macmillan  againft  Hamilton;  i6th  July 
1730,  Graham  againft  Lyle ;  Er(k.  b.  3.  tit.  3.  §  66.  and  tit.  5.  §11. 
Upon  the  fame  principle,  the  renunciation  in  the  prefent  cafe  can- 
not affeift  the  intereft  of  the  objeding  creditors ;  Kames^s  Pr.  Eq. 

jtnjwered:  When  aa  heritable  bond  is  granted  over  feveral  fub- 
jec^s,  each  is  liable,  not  for  a  proportional  part  only,  but  for  the 
vhole  of  the  debt,  and  the  creditor  may  lay  the  burden  entirely 
upon  any  one  of  them.  The  renunciation,  therefore,  as  to 
Clanochyett,  cannot  weaken  that  fecurity  which  the  Mifs  Robert- 
fons had  ab  ante  over  Kerfe  and  DaIdaholm« 

When  a  perfon  lends  money  upon  land,  he  is  prefumed  to  have 

fearched  the  records,  to  learn  with  what  preferable  burdens  th? 

(ttbjedl  Is  affeded.     But  when  a  creditor,  having  a  prior  catholic 

iecurity,  renounces  it  in  part,  there  Is  no  tie  upon  him,  even  in 

^nity,  to  confult  regifters,  in  order  to  difcover  the  effed  this 

meafure  will  have  upon  the  interefts  of  fecondary  creditors.     The 

prefent,  therefore,  is  very  different  from  the  cafe  of  a  creditor  who 

x^ouiiceS  a  feparate  fecurity,  to  the  prejudice  of  his  cautioner* 

iriie  latter,  on  payment  pf  the  debt,  would  have  been  entitled  tp 

^^  af&gs^tjon  otthat  fecuifity,  and  tlpie  creditor  cannot  be  ignorant 

'"'^  the  exiftence  of  h^is  obligation  and  cl^in^  of  relief. 


*  "The  Lord  Ordipary  h^vi^g  repoj^^d  th?  queftion,  on  minutes  of 
"^^  ate,  it  was 


Obferve4  on  ?h«  Bench  •'  \Vhen  the  Mifs  Robertfons  granted  the 
unciation  in  queftion,  they  cpuld  not  know  that  there  was  a 
fterior  creditor  who  would  be  hurt  by  it.     A  perfon  lending  his 
^^pey  on  land  already  a^ded  by  inciirnl>rances,  ought  to  be  fa- 
^S^e^tthat  it  is  filfficient  both  to  pqrge  them,  and  to  pay  his  pwn 
*^^,  4nd  not  truft  that  the  priqr  creditors  will  draw  their  pay- 
nt  frpuj  other  collateral  fee uri ties  which  may  be  renounced. 
*liere  is  i>o  iimilarity  between  the  prefent  cafe  and  that  of  a  cre- 
^itpy  vho  has  the  fecurfty  of  a  cautioner.     There  the  creditor 
^ies    under   an   implied   obligation  to    diftrefs   the    cautioner  as 
^itd^  ag  pofllhle ;  but  between  the  Mifs  Robertfons  and  Edie  and 
^aird  there  was  no  connexion  whatever.    It  is  no  doubt  a  general 
Dringiple,  that  a  catholic  cre4itpr  is  obliged  either  to  draw  pro- 
portionally out  of  9M  tlie  fvbjejas  qvef  vjucj]  his  rigjit  extends'  at 

the 
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the  time  when  he  obtains  payment,  or  to  aflign ;   but  in  no  ca 
is  he  obliged  even  to  do  this^  lo  as  to  hurt  his  own  intereft. 

The  Court  unanimoufly  repelled  the  objedion. 

Lord  Ordinary,  Craig.  Aft.  Wotf  Murray.  Alt.  Wm.  Rohmtfou.    ..« 

Clerki  Home*  ^ 

R-D- 


N^LXIX.  July%.  I7$3. 

The  TRUSTEES  for  the  Creditors  of  WilUam  Bogte, 

AGAINST 

JOHN   BALLANTYNE- 

Compensation  and  Retention. — Twofurviving  and  folvent  part 
neri  of  a  diffolved  company  being  fued  for  payment  of  a  company-debt 
at  the  injlance  of  trujlees  for  the  creditors  of  a  bankrupt  to  whom  i 
was  due  J  it  is  competent  for  one  of  the  defenders  to  plead  compemfatiin. 
to  the  full  amount  upon  a  private  debt  due  to  him  by  the  bankrupt. 

IN  the  year  1777,  William  Bogle,  Thomas  Blane,  John'TBallaf* 
tyne,  William  Wilfon  and  William  Ballantyne,  engaged  in  z 
joint  adventure,  under  the  firm  of  Ballantyne,  Wilfon  atid  Com 
pany,  for  the  purpofe  of  exporting  goods  to  New  York,  « 

By  their  agreement,  it  was  provided,  that  if  any  of  the  partners 
died,  or  became  infolvent,  before  the  fale  of  the  goods,  their  heitt 
or  creditors  fhould  draw  out,  without  either  profit  or  lofs,  thc^ 
fums  which  fuch  partner  had  advanced. 

The  affairs  of  William  Bogle  having  gone  intrf  diforder,  be,  id 
the  year  1778,  difponed  his  eftate  to  truftees  for  his  creditors.     * 

Mr  Bogle  had  advanced  L.  300  in  the  concern  of  Ballantyne, 
Wilfon  and  Company,  which,  as  the  fale  of  their  goodls  was  not 
finifhed  when  he  became  infolvent,  his  creditors,  in  terms  fl(  the 
contrad,  had  a  right  to  draw  out.  The  other  partners  according- 
ly granted  a  miflive,  binding  themfelves  to  pay  ^he  L.  300  by  cer- 
tain inflalments  to  Mr  Bogle's  truilees^  who,  on  the  other  hand^ 
obliged  themfelves  to  afiign  over  Mr  Bogle's  (hare  in  the  concent 
to  the  other  partners. 

When  this  tranfadion  took  place,  John  Ballantyne  was  a  private 
creditor  to  Mr  Bogle  in  a  bill  for  L.  333,  15  s. 

While  the  partnerfhip  fubfifted,  Wilfon  another  ot  the  partners 
became  bankrupt,  and  William  Ballantyne.  died. 

3  lo 
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is  made  agalnft  each  of  the  two  defenders  indiyldually,  as  lial 
infoUdum  for  the  debt. 

Anfwertd:  Although  each  partner  in  a  Company  has  both  a  pi 
vate  and  a  focial  charader,  which  are  diftind,  and  which  produ* 
the  difference  between  his  private  and  his  copartnery  debts ;  y 
{till  a  Company  and  its  partners  are  one  and  the  fame,  and  of  co 
fequence  each  partner  is  bounds  not  as  cautioner,  but  as  co-pri 
cipal  for  the  debts  of  the  Company.  Indeed,  the  idea  of  their  b 
ing  cautioners  only,  \%  unintelligible,  as  in  that  cafe  there  wou 
be  no  principal  debtor.  It  is  alfo  a  quality  of  the  Company  debi 
arifing  both  from  the  nature  of  copartnerfhip  and  from  expedie 
cy,  that  they  cannot  be  compenfated  with,  but,  on  the  contrai 
muft  in  all  cafes  be  kept  entirely  diftiad  from  the  debts  and  ob 
gations  of  the  individual  partners ;  Voet^  de  Comptn/atioHilnts,  §  i 
i6th  June  17^4,  Galdie  againfl  Gray  ;  29th  November  1774,  Ma 
kie  againfl  Macdowall  and  others;  18th  June  1783,  Cavine 
gainfl  Robertfon. 

Befides,  the  defender  acknowledges,  that  when  the  ad:^ 
proceeds  folely  againfl  a  Company,  compenfation  cannot 
pleaded  upon  a  debt  due  to  an  individual  partner.  But  it  is  z 
eafy  to  conceive,  in  what  other  manner  a  decree  could  be  obtai 
ed  againfl  a  Company,  than  by  calling  all  the  exifling  partnei 
and  concluding  againfl  them  conjundly  and  feverally  in  tfa 
.charader,  which  is  precifely  the  mode  the  purfuers  have  follo^e 
A  fummons  brought  in  this  form  is  in  the  ftridefl  fenfe  a  fin 
mons  brought  againfl  the  Company,  and  confequently  no  compe 
fation  upon  a  private  debt  can  be  pleaded  in  bar  of  a  decree  it 
lowing  upon  it  againfl  the  Company.  In  all  events,  therefore,  i 
cree.^ould  proceed  in  the  prefent  adion.  If  diligence  ihail  afti 
ward  be  ufed  upon  it  perfonally  againfl  Mr  Ballantyne,  it  ^ 
then  be  time  enough  to  try  the  queflion,  whether  a  partner  c 
fet  off  his  own  private  debt  againfl  that  of  the  Company*  . 
prefent,  the  purfuers  only  afk  a  decree  againfl  the  Company,  i 
againfl  the  partners  conjundly  and  feverally,  as  reprefenting  1 
Company,  which,  when  obtained,  will  enable  them  to  make  tfa 
payment  effedual  from  either  or  both  of  the  defenders,  or  pcrh.: 
to  attach  the  effeds  of  the  Company,  if  they  can  find  them. 

The  Lgrd  Ordinary  repelled  the  defence,  and  decerned  agaii 
Meffrs  Ballantyne  and  Blane,  in  terms  of  the  libel.  A  petitii 
for  Ballantyne,  reclaiming  againfl  this  interlocutor,  was  ref 
fed.  But  on  advifing  a  fecond, '  the  Court  "  fuflained  Mr  Balla 
"  tyne*s  defence.**  On  advifing  a  reclaiming  petition  for  thepc 
fuers,  the  Lords  **  altered  their  interlocutor^  and  repelled  Mr  B: 
"  lantyne's  plea  of  compenfation/'  Mr  Ballantyne  having  ags 
reclaimed,  the  Court  once  more  fuflained  his  defence.  Upon  whi 
Bogle's  truflees  having  reclaimed,  the  Court,  confidering  the:poi 
of  law  to  be  attended  with  difficulty,  and  that  there  was  a  divi 
iity  of  opinion  on  the  Bench  with  regard  to  it,  ordered  a  hear' 
in  i^refence.  When  the  caufe  came  to  be  advifed,  the  Court  I 
continued  to  be  divided  in  their  fS^timents. 

Sc 
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Some  of  the  Judges  were  of  opinion,  that  as  there  were  no  vi- 
fil>lc  funds  of  the  Company  extant,  and  as  no  bufinefs  had  been 
dome  for  many  years  under  the  Company  firm,  the  partncrfhip  was 
to  te  confidered  as  at  an  end ;  and  that  the  debt  owing  to  Bogle^s 
truftces  was  now  in  reality  due  by  Ballantyne  and  filane  as  corfei 
icbendi.     In  this  fituation,  however,  it  was  obferved,  no  more  than 
titiehalf  of  the  fum  was  the  proper  debt  of  Ballantyne,  and  there- 
fore he  was  only  entitled  to  compenfate  to  that  extent.     Blane  hitn-  - 
(elf  was  folvent  and  in  the  field.     The  purfuers  were  therefore  en 
-ttded  to  a  decree  againfl  him  for  the  other  half,  as  he  furely  had  no 
right  to  plead  compenfation  on  a  private  debt  due  to  the  other  de- 
fter.    If  indeed  Bogle's  private  debt  had  been  due  to  both  de- 
fenders, compenfation  might  have  been  pleaded  upon  it  to  its  full 
amount.     But  as  the  dodrine  of  compenfation  had  been  introdu- 
ced foldy  from  confiderations  of  expediency,  and  was  not  found- 
ed in  &ri€t  law,  it  ought  never  to  be  ftretched  beyond  the  limits 
of  material  juftice,  which  required,  that  each  of  two  correi  debendi 
Ihould  himfelf  fpecifically  fulfil  his  own  part  of  the  obligation. 
^    Blane  was  therefore  bound  to  pay  down  his  half  of  the  L.  300.     It 
was  true  indeed,  that  Ballantyne,  before  Bogle^s  bankruptcy,  might, 
by  a  tranfadion  with  the  other  defender,  have,  taken  his  fhare  of 
the  debt  entirely  upon  himfelf  delegatione^  and  then  he  might  have 
pleaded  compenfation  to  the  whole  extent;  but  no  fuch  tranfadion 
could  DOW  take  {>iaoe,  as  by  Bogle* s.  infolvency  his  creditors  had  a 
jifs  quafitum  in  the  debt  as  it  then  flood.     The  general  rule  of  law 
certainly  was,  that  a  Company  debt  would  not  be  fet  off  againft  a 
private  debt,  nor  viceverfa;  and  in  the  prefent  cafe,  the  defenders 
^erc  calledy&riV>  nomine^  not  to  pay  a  private,  but  a  Company  debt ; 
^ut  fiippofing  this  rule  could  be  got  over,  on  account  of  the  dif- 
^Ivcd  ftate  of  the  Company,  (which  one  Judge  maintained  it  could 
'tot),  it  flill  remained  a  clear  propofition,  that  Mr  Ballantyne  was 
only  to  pay  out  of^  his  private  pocket  one  half  of  the  fum  demand- 
^  J  and  therefore  he  nad  no  legal  interefl  or  title  to  infifl,  that 
«is  private  debt  fhould  be  fet  off  againft  it  to  a  greater  amount. 
His  defiring  more  was  for  the  purpofe  of  obtaining,  by  the  ac- 
^uicfcence  of  his  partner,  a  partial  preference  for  his  whole  pri- 
^ate  debt,  over  the  other  creditors  of  Bogle  the  bankrupt. 

A  majority  of  the  Judges,  on  the  other  hand,  thought  that  com- 
penfation was  pleadable  by  Mr  Ballantyne  in  its  fulLefl  latitude : 
That  in  determining  the  queflion,  there  was  no  occafion  to  en- 
quire whether  the  Company  was  folvent  or  infolvent,  diflblved  or 
ttot  diflblved,  for  in  all  thcfe  fituations  the  fajne  rule  would  hold : 
That  when  a  creditor  purfues  a  Company  for  payment,  he  cannot 
prevent  any  one  partner  from  flanding  forward,  and  difcharging 
^hc  debt,  although  out  of  his  own  private  funds.     That,  on  the 
^thcr  hand,  a  creditor  has  it  in  his  power  to.  demand  payment  in 
Midum  from  any  individual  partner,  without  difcufGng  the  Com- 
pany.   And  as  every  partner  therefore  may  not  only  make  an  ul- 
ti^oiieous  offer,  but  may  even  be  compelled  to  pay,  fo  he  alfo  mufl 
*^  entitled  to  plead  compenfation,  it  being  a  general  rule,  that  the 
obligation  to  pay  always  implies  a  right  to  compenfate.     It  is  true 

2  indeed^ 
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indeed,  that  the  Company  may  in  certain  fituations  objed  to  an  in- 
dividual partner  being  allowed  to  difcharge  their  debt ;  but  if  they 
do  not,  fuch  objedion  is  jus  tertii  to  the  creditor.  Thus,  in  the 
prefent  cafe,  had  Blane  been  a  private  creditor  of  Bogle,  he  might 
nave  himfelf  infilled  on  compenfating  his  own  half  of  the  debt ;  but 
if  he  did  not,"  the  purfuers,  even  in  that  cafe,  could  not  have  op- 
pofed  the  extindion  of  the  whole  claim,  by  th©  compenfation  pleads 
ed  by  Ballantyne. 

The  Coutt  adhered  to  their  laft  interlocutor,  fuflaimng  the  de^ 
fence  of  compenfation. 


Lord  Ordinary^  yufiice-CIerk.  AA.  Maconocbie^  M.  Rofi^ 

Alt.  Rollandf  C.  Fergujfon^  Catbcart.  Clerk,  Sinclair. 


R.  D. 


N«  LXX. 


July  9.  1793. 


WILLIAM  DANIEL  ARTHUR  FRANK,  and  his  Txxtor  ad  litem,^ 


AGAINST 


JAMES     F  R  A  N  K,    and  others. 


Writ. — 1681,  c.  5. — Injirumentary  loitneffes  may  be  examined  as  t§ 
the  fads  of  their  having  feen  the  granter  fubfcribef  or  beard  him  ac- 
knowledge bis  fubfcription. 

CHARLES  Frank  difponed  his  eftate  of  Bughtrig  to  James 
Frank  and  others,  pafling  by  William  Daniel  Arthur  Frank, 
his  heir-at-law. 

In  a  redudlion  of  his  fettlement,  at  the  inftance  of  the  latter, 
the  reafons  infifted  on  were,  imo^  That  the  mftrumentary  wit- 
nefles  did  not  fee  the  granter  adhibit,  nor  hear  him  acknowledge 
his  lubfcription  :   2do.  His  mental  incapacity. 

After  feveral  witnefles  had  been  examined  upon  the  whole 
caufe,  the  purfuer  propofed  to  bring  forward  the  inftrumentary 
Ayitnefles  in  fupport  of  the  firft  ground  of  redudion.  This  being 
objeded  to,  the  Lord  Ordinary  took  the  caufe  to  report  on  mi- 
nutes, and  a  Rearing  in  prefence  was  ordered,  when  the  defender 

Pleaded :  The  eflence  of  every  writing  is  the  will  of  the  party, 
and  to  fecure  its  authenticity,  various   regulations   have  been 
adopted.     For  this  purpofe,  originally  the  feal  of  the  granter,  af- 
terwards his  fubfcription  in  the  prefence  of  witnefles,  was  requi- 
I  redj 


154  DECISIONS    OF    THE  N^  LXX. 

tended  to  remedy  this  evil ;  Erflc.  b.  3.  tit.  2.  §  13.  But  it  is  not 
faid,  that  their  fubfcription  fliall  exclude  all  further  proof;  on 
the  contrary,  they  are  declared  to  be  the  only  witneiles  whole 
evidence  may  be  taken. 

The  objedl  of  the  flatute  was  not  only  to  fecure  the  authen«* 
ticity  of  the  granter's  fubfcription,  but  to  afford  evidence  of  his 
will ;  and  it  is  not  difputed,  that  inllrumentary  witnefles  may  be 
examined  as  to  every  circumftance  which  does  not  Itrike  againft 
the  truth  of  their  own  atteftation.  But  if  it  be  competent  to 
aik  an  inftrumentary  witnefs,  whether  the  deed  was  extorted 
from  the  granter,  and  he  fhould  anfwer  he  did  not  know,  it  muft 
alfo  be  competent  to  enquire  into  the  caufc  of  his  igBoraace }  if 
he  fhould  fay  that  he  was  ablent,  he  would  thus  contraditft  his 
own  atteflation. 

Befides,  if  their  evidence  is  excluded,  every  deed,  however 
fraudulently  obtained,  if  ex  facie  regular,  mufl  be  fupported  ;  for 
in  fuch  cafes  care  will  be  taken  that  no  perfon  fhall  be  prefent, 
except  the  parties  and  the  inflrumentary  witnefles, 

Socii  crimittis  are  admitted  as  evidence  even  in  criminal  trials, 
referving  all  objedix)ns  to  their  credibility.  No  more  is  afked 
in  the  prefent  cafe.  A  deed  otherwife  unexceptionable  would  not 
perhaps  be  fet  afide  folely  by  the  evidence  of  the  inftrumentary 
witnefles  ;  but  where  fraud  is  alleged,  their  evidence  may  fafely 
be  taken  in  fupport  of  the  other  circumftances  of  the  cafe. 

In  the  cafe,  November  1682,  Stevenfon  againft  Stevenfon,  at  a 
period  when  the  ad  1681  muft  have  been  well  under  ft  ood^  a  bond 
was  fet  afide,  becaufe  one  of  the  inftrumentary  witnefles  deponed 
he  had  not  feen  the  granter  fubfcribe.  .  They  have  often  been 
examined  fince  ;  Did.  vol.  ii.  v.  Writ;  and  if  the  fame  objedion 
has  not  been  repelled,  it  ihows  that  the  point  muft  have  been  con- 
fldered  as  fo  clear  that  it  was  unneceflary  to  ftate  it. 

Obferved  on  the  Bench :  It  has  been  the  uniform  pradice  to 
examine  inftrumentary  witnefles,  and  the  objedion  only  goes  to 
their  credibility.  But  as  their  evidence  may  involve  them  in 
the  punifhment  of  acceflion  to  forgery,  they  may,  if  they  thisk 
proper,  decline  anfwering  any  queftion  which  tends  to  criminate 
themfelves.  If  at  a  diftance  of  time  they  fhould  depone  thftt 
they  did  not  recoiled,  or  even  if  they  fliould  deny  the  fad  they 
have  attefted,  their  evidence,  per  fe^  probably  would  not  be  held 
fufficient  to  fet  afide  the  deed.  The  cafe  quoted  from  Burrow  is 
not  inconfiftent  with  this  opinion.  Refpedabie  perfons  only 
fhould  be  employed  as  witnefles. 


The  Lords  unanimoufly  "  repelled  the  objedion  to  the  exa- 
mination of  the  inftrumentary  witnefles,  referving  all  objec- 
dons  to  the  credibility  of  their  depofitions.*' 

Lord  Reporter,  EJkgrove.  Aft.  Dion  of  Faculty,  W.  Erjkme. 

Alt.  Solidtor^Gmtralf  W*  Murray.  Clerk,  Meuxies, 

DiD. 


N'LXXL 


DECISIONS 


OF     THE 


COURT  OF  SESSION, 


From  November  1793  to  July  1794. 


COLLECTED  BY 

I  - 

ROBERT  DAVIDSON  and  DAVID  DOUGLAS,  Efqrs, 

ADVOCATES. 


Bj  Appointment  of  the  FACULTY  of  ADVOCATES. 


EDINBURGH: 
Printed  for  BELL  &  BRADFUTE, 

r 

BookfcUers  to  ihc  Faculty  of  Advocates. 


M  DCG  xcv.     ^ 


INDEX 


G. 


^  Glafe,  Jofcn 

"  Govan,  Alexander 

^  Graham  • 


H. 


Hallows,  James,  Pedcioaer 
Hay's  Creditors 
.  Homey  Alexander 

I. 
Tnvereiky  Colleftor  of  the  Poors  rates 

of 
Irvine^  Sir  Alexander  Ranxfay 

K. 
Kell,  James,  and  others 
Kerr's  Creditors,  Trufiee  for 
Sangftams,  Minifter  of 

Leflie,  Alexander 

Lefliei  FaAor  on  the  fequeftrated  Efiate 
of 

M. 
Maccullochy  Michael 
Macgilchriily  John 
Mackajy  Robert 
'  Macneill,  Creditors  of 
Macneillf.Younger  Children  of  109  ( 


No. 

No. 

9». 

Marfliall's  Truftees 

95 

X05 

Melvill,  John 

X03 

•108  . 

MULJohn 

-102 

Moir,  Dr  Robert 

XOI 

Ill 

Munro,  George 

xx6 

laS  , 

Murray,  John,  and  others 

77 

96 

-N. 

/ 

Newlands,  John,  and  FaSor 

0. 
Ogilvie,'  Sir  John,  and  others 

>»a8 

xaor 

•84 

"5 

R. 

Rae's  Truftec 

■t*6 

H9 

Renfrewihire,  Sheriff-cleslc^ef 

1x8 

85 

Robb,  Aenes 
•  Robfon,  George 

114 

124 

106 

Roiigheads,  William  and  Peter 

X04 

76 

Ryder,  Thomas,  and  Attorney 

S. 
Stirling,  Procurator-fifcal  of 

.127 

-81 

73 

^teel's  Difponees 

86 

74 

Simfon,  William 

X17 

89 

W. 

99 

Wallaces,  James  and  Joha 

79 

"3 

Woddrop,  William 

-xoo 

D  E  F  E  N  D  E  R  S. 


A. 


.' Alezahdert  James 
.Allan,  William 
Arthur,  Thomas 


B. 


No.  I 
116 

74 
89 


Barrie,  James  .  79 

Bayne,  James,  and  John  Hepburn  82 

Bell,  Hamilton  78 

.Blair,  David,  and  others  79 

.  Bogle,  George,  and  others  94 

C. 
Campbell,  Sir  Archibald,  Reprelenta- 

tives  of,  and  others  109 

>  Cummkig,  Robert  76 

D. 

Douglas,  Helen,  Creditors  of  88 

Duff  X08 

E 

.  Edinburgh,  Magiftrates  of  91 

Erikine,  Henry,  and  othess  124 

F. 

Finlay,  John  100 

Fleming,  James  X  25 

G. 
Galloway  Earl  of,  97 
Gillies,  John,  and  othen'  73 
'Gordon,  Alexander  126 
Graham,  Dr,  and  others  zoi 
Grant's  Truftees  72 
Gray,  David,  and  George  Wcbftcr  .  .117 
Greenock,  Magiftrates  and  Town- 
council  of  1x8 

H.  • 

Hay's  Creditors,  Truftee  for  -X22 

Hutton's  Creditors,  Truftee  for  92 

I. 

Jollie,  James  75 

j^ang,  Thomtd  X05 


M.  No- 

Mackay's  Creditors  99 

Maule,  William  115 

Mercer,  Catherine,  and  others  84 

Middleton,  David  I'lo 

Montrofe,  Duke  of,  and  others  87 
Muflelburgh,  Magiftrates  of,  and  Sir 

Archibald  Hope  220 

N. 

Newland's  Creditors  xiS 

R. 

Provan,  James  and  Company  9,5 

R. 

Rannie,  •  Marion,  and  others  104 

Robb's  Creditors,  Truftee  for  1 14 

Robfon,  James  xo6 

Rofe,  Sarah  98 

Rol^,  Hugh,  Creditors  of  127 

S. 

Saddler,  James  1 13 

Saltcoats,  Stentmaftcrs  of  ^19 

Scot,  James  *lp7' 
Scotland,  John,  and  Alexander  Jack      xx2 

Sempill,  Lord  X23 

■  Skene,  George  102 

Smith,  John,  and  others  96 

Smiton's  Creditors  J03 

Spence,  John,  and  others  93 

Sun-fire  Office,  Agent  for  85 

Sutherland,  Laurence  83 

T. 

Thomfon,  D»vid  90 

Tweedie,  James  8x 

W. 

Wemyfs,  David  86 

Wilfon  John,  and  others  %it 

Y. 

Young,  Robert  &• 


DECISIONS 


OF    THE 


COURT     OF     SESSION. 


N'LXXII. 


November  19,  1793. 


DOUGLAS,  HERON  and  COMPANY, 


AGAINST 


The  TRUSTEES  of  Andrew  Grant. 


Forum  competens. — ^n  Englijb  adminiftrator  having  a  domicil  in 
Scotland,  may  bejued  in  the  courts  of  this  country. 

Prescription, — J'be  fexennial  prefcription  of  bills  runs  from  tbe  laji 
day  of  grace ^  and  not  from  tbe  day  of  payment. 

T^yTR  Baron  Grant,  on  the  i6th  May  1772,  accepted  two  bills 
^QrX  drawn  on  him  hy  John  Fordyce,  payable  fixty-five  days 
after  date. 

The  bills  were  indorfed  to  Douglas,  Heron  and  Company,  by 
whom  they  were  protefted  on  the  23d  July  1772,  being  the  laft 
day  of  grace. 

A  fequeftration  having  by  that  time  been  awarded  againft  Mr 
Fordyce,  thefe  bills  were,  in  Auguft  1772,  produced  for  Douglas, 
Heron  and  Company,  at  a  meeting  of  his  creditors,  as  their  grounds 
of  debt. 

^  In  1775,  they,  in  common  with  Mr  Fordyce's  other  creditors, 
accepted  of  a  compofition,  and  granted  him  a  difcharge. 

On  23d  July  1778,  a  fummons  was  executed  againft  Andrew 
Grant,  as  reprefenting  his  brother  the  Baron,  for  payment  of  the 
balance  ftill  due  upon  the  bills.    Andrew  Grant  died  while  this 

R  r  adlion 
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adion  was  in  dependence,  after  having  conveyed  his  eftate  in  the 
Weft  Indies  to  truftees,  by  a  deed  in  the  Englifti  form,  upon 
which  they  afterwards  obtained  letters  of  adminiftration  in  the 
Prerogative  9^;jxt  of  G^nterburv-...       . 

In  a»  iadiqij?4yrought  agaipft  1^  truftees,  who,  t;hougfac  they  re- 
fided  chiefly  in  England,  had  a  -  domtcil  in  Scotland,  they,  intef 
alia, 

Pleaded:  imo,  The  truft-eftate  is  fubjedl  to  the  law  of  England; 
the  deed  is  executed  in  the  Englifli  form ;  the  truftees  have  found 
caution  for  their  intromiflions,  in  the  Prerogative  Court,  where 
they  are  liable  te  account,  and  therefore  they  cannot  be  fued  in 
this  country;  iith  July  1754,  Burroughs  againft  Grant. 

2ifo,  Tlie  bills  are  prefcribed.  Tlie  fexenuial  prefcription  runs 
from  the  time  when  bills  become  exigibje,  /.  e.  from  the  day  of 
payment;  12  Geo.  III.  c. 72.  §37.  The  days  of  grace  were  in- 
troduced, not  for  the  fake  of  the  debtor  in  the  bill,  but  in  order 
to  regulate  queftions  of  recourfe ;  Erfk.  b.  3.  tit.  2.  §  33.  Dili- 
gence may  be  raifed  before  the  days  of  grace  are  elapfed,  2d  July 
1788,  Charles  againft  Ski rvirig ;  and  intereft,  as  well  as  the  fix 
months  allowed  for  regiftration,  run  from  the  day  of  payment. 

Anfipered:  i«w,  The  truftees  are  perfonally  liable  for  the  diebts 
of  the  trufter,  to  the  extent  of  the  funds  in  their  hands.  The  ta- 
king out  letters  of  adm'ihiftration,  and  finding  fecurity,  are  in- 
tended only  as  an  additional  fafeguard  to  creditors  and  others  in- 
terefted  in  the  fiicceflion,  and  the  truftees  notwithftanding  may 
be  profecuted  in  any  court  having  jurifdidion  over  them ;  25th 
February  1790,  Morifon  againft  Kerr. 

idoj  The  days  of  grace,  or  of  refpite,  as  ,they  have  been  fome- 
times  called,  have  been  introduced  in  favour  of  the  debtor  in  the 
bill;  Forbes  on  Bills,  p.  140.  §7.;  Karnes,  6th  July  1743,  Ram- 
fay  againft  Hog.     The  laft  day  of  grace  is  uniformly  confidered^ 
by  merchants  as  the  period  when  payment   becomes   exigible^ 
iThus  in  an  account  of  bills,  payable  and  receivable,  it  is  always 
ftated  as  the  time  when  payment  is  to  be  made,  or  received 
When  payment  is  made  on  that  day,  intereft  is  never  demanded 
and  from  it  the  rates  of  difcounting,  or  of  exchange,  are  always 
reckoned.     No  legal  authority  warrants  diligence  againft  the  ac^ 
cepter  before  the  days  of  grace  are  elapfed  in  this  country ;  an  ^ 
the  contrary  is  eftabliihed  in  England ;  4th  vol.  Termly  Report 
Hilary  term  1791,  Brown  v.  Harraden. 

The  Lord  Ordinary  fiiftained  the  plea  of  prefcription. 

At  advifing  a  reclaiming  petition,  with  anfwers,  the  Coix.* 
feemed  to  be  of  opinion,  that  to  interrupt  the  fexennial  prefcri  ;j| 
tion,  the  acftion  ought  to  have  been  commenced  within  fix  y esi.  z 
from  the  day  of  payment. 
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on  account  of  certain  trefpafles  againft  the  ads  relating  to  (al- 
mon-fifhingy  alleged  to  have  been  committed  by  them  on  th( 
-coaft  adjoining  "to  the  places  of  their  refidence.  The  defender! 
declined  the  jurifdidion  of  the  Magifirates  of  Stirling,  who  over- 
ruled  their  plea.  Of  this  judgment  they  *complained  by  bill  ol 
itdvocation,  which  liaving  been  pafied,  beiides  difputiii^  how  fai 
the '  jurifdidion  of  the  Magi  Urates  of  Stirling  ever  extended  tc 
•the  places  -of  their  reiidence,  they 

Pltadtd:  The  ad  158 1,  which  appears  to  have  been  very  diC 
agreeable  to  the  great  families  poflefled  of  heritable  jurifdidions^ 
(1594,  c.  224.;  1597,  c.  265.),  has  been  long  in  defiietude. 
Few  inftances  have  been  pointed  out,  where  prbceUcs  haTe  been 
carried  on  before  the  Magiftrates  of  Stirling  for  fuch  trefpafies. 
The  earlieft  of  them  is  in  1748,  and  they  are  of  no  weight  in 
point  of  precedent,  becaufe  the  mode  of  trial  by  jury,  as  direded 
by  the  ad,  was  not  then  followed.  Indeed,  the  ftatute  in  que- 
flion,  as  being  a  commiflion  of  Judiciary,  was  virtually  abroga* 
ted  by  the  ad  1592,  c.  128.  annulling  all  fuch  commiiEons;  and 
alfo  by  the  ads  1600,  c.  ii.  and  ;6o6,  c.  5.  by  which  ofiences  a- 
gainft  the  falmon-fiihing  are  declared  punifliable  as  theft,  and 
confequently  fell  to  be  tried  before  the  ordinary  judges :  And,  at 
all  events,  the  ad  was  taken  away  by  20  Geo.  II.  c.  43.  aboliihing 
heritable  jurifdidions. 

Anfwercd:  The  ad  in  queilion  has  been  confirmed  by  (iible- 
tjucnt  ilatutes,  1696,  c.  33.;  1705,  c.  2.:  the  jurifdidion  conveyed 
by  it  has  often  been  exercifed  by  the  Magiftrates  of  Stirling,  and 
was  not  abolifhed  by  20  Geo.  II.  as  it  referves  entire  the  pfivi- 
leges  of  royal  boroughs. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench :  All  extraordinary  jurifdidions,  (iich  as 
thofe  created  by  the  ad  in  queftion,  are  now  at  an  end.  The  en- 
adments  of  the  ftatute  are  altogether  unneceflary  in  the  prefent 
ftate  of  the  country.  Indeed,  as  the  powers  conveyed  by  it  arc 
in  general  beftowed  upon  individuals,  without  mentioning  their 
heirs,  it  muft  have  been  intended  merely  as  a  temporary  regula- 
tion. It  is  in  this  refped  fimilar  to  the  branch  of  the  ad  1685, 
c.  20«  appointing  mafters  of  the  game. 

» 

The  Lords  unanimoufly  allbilzied  the  defenders. 

Lord  Reporter,  'Dreghom.  Ad  Molr.  Alt*  Dean  oJ[  Faculty. 

Clerk,  GorJoM. 

D.  D. 


N*  LXXIV; 
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Univcrfal  Kirk  of  Scotland,  p.  34.     The  adl  1567,  c.  11.  was  a 
cordingly  pafled  at  their  defire,  and  in  terms  of  their  re  que 
Now,  the  fuperintendents  at  that  time  conftituted  an  acknowle 
ged  branch  of  the  ecclefiaftical  government  of  the  country. 
was  In  this  charadcr  that  the  charge  in  queftion  was  entrufte* 
to  them,  and  in  the  exercife  of  it  they  were  no  doubt  liable  to  t 
controul  of  the  fupcrior  church  judicatories. 
-     At  the  General  Aflembly,  which  met  in  April  1581,  the  ofE 
of  fuperintendents  was   abolifhed,  and  prefbyteries  were   intr 
duced,  to  whom  it  was  propofed  by  the  Synod  of  Lothian  to  t 
Aflembly,  that   the  trial  and  adrailHon  of  fchoohnafters  fhoul 
in  future  be  committed,  which  clearly  fhews  their  idea  of  the  ns 
ture  of  this  jurifdidion  j  Calderwood,  p.  120. 

By  ftatute   15S1,   c.  99.  which  was   paflTed  in  Odober  of  th 
year,  intended  to  ratify  the  privileges  of  the  church,  (and  whic  - 


a 

€€ 


has  fince  been  often  confirmed  ^  1592,  c.  116.;  1690,  c.  5.;   170^ 
c<  6.)  the  ad  1 567  is  exprefsly  ratified;  and  as  the  office  of  fupex: 
intendent  was  now  at  an  end,  the  powers  formerly  enjoyed 
them  muft  have  been  underftood  to  have  devolved  on  the  prelb 
teries  and' the  other  church-courts  which  fupplied  their  place. 

Upon  the  reftoration  of  Epifcopacy,  it  was  ordained  by  an  a^ 
of  the  .Privy  Council  in  1616,  and  afterwards  by  ftatute  16321 
c.  5.  that  parifli  fchoolmafters  ftiould  be  maintained  by  the  pts 
.  rifhioners,  and  named  by  the  heritors  at  the  fight  of  the  bifhop. 

When  the  Prefbyterian  church-government  was  re-eftablifheo 
various  ads  were  pafled  by  the  General  Afliembly,  declaratory 
its  right  to  this  jurifdidion,  1638,  1642.     And  when  Epifcopa 
was  once  more  reftored,  the  ad  1662,  c.  4.  direded  that  fchoo^ 
mafters  fliould  be  licenfed  by  the  ordinary  of  the  diocefe. 

At  the  Revolution,  the  Preft)yterian  religion  was  finally  re 
ftored,  and  with  it  the  jurifdidion  of  prefbyteries  over  fchools 
a  matter  of  courfe. 

At  laft,  the  ad  1693,  c.  22.   was   paflled,  confirming  the   a 
1567,  158 1,  and   1592,  and  declaring,  "  That  all  fchoolmafte 

and  teachers  of  youth  in  fchools  are^  and  ftiall  be  liable  to  th 

trial,  judgment,  and  cenfure  of  the  prefbytery  of  the  bound 

for  their  fufficiency,  qualification  and  deportment  in  the  fai^     -= 
"  office.'*     And  that  this  ad  was  confidered  not  as  conferring  g  ^ 
new  jurifdidion  on  the  preftiytery,  but  as  ratifying  the  inheren  ^^ 
right  of  the  church,  is  evident,  both  from  its  ufing  declarator^^""^ 
words,  and  from  its  being  entitled  "  An  ad  for  fettling  the  quiet:    ^ 
^*  of  the  church."     It  is  true,  indeed,  th^t  preft)yteries  alone  are 
mentioned  j  but  nothing  fliort  of  an  exprefs  enadment  of  the  Le- 
giflature  can  exclude  the  ufual  right  of  a  fuperior  court  to  re- 
view  the  judgment  of  an  inferior  one  ;  Erfkine,  b.  !•  tit.  3.  §  20. ; 
loth  March  1754,  Buchanan  againft  Towart.  And  in  this  cafe  no 
fuch  exclufion  of  the  fuperior  church-courts  was  intended.     la. 
the  claufe  immediately  fubfequent  to  that  relating  to  fchools,  the 
ad  fpeaks  "  of  the  church  and  judicatories  thereof/'  The  nature 
of  the  Prefbyterian  form  of  government  was  perfedly  familiar 
to  the  Legiflature  when  this  ftatute  was  pafl^ed,  and  it  ratifies  the 
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a<5i  1690,  c.  5.  eftablifliing  that  form  of  which  the  fubordi nation 
of  the  different  courts  is  the  bafis.  Accordingly,  it  has  always 
bcren  underftood,  that  the  fuperior  church-courts  have  the  jurif- 
d.i<Stion  now  claimed;  Ad  of  Aflembly  1699  ;  1725,  Shiels,  Syno^ 
of"  Glafgow ;  1727,  Gillach,  Synod  of  Lothian;  1774,  Frazer, 
Synod  of  Dumfries ;  1763,  Sangfter,  Synod  of  Aberdeen  ;  1739, 
KLemp,  General  Aflembly ;   1790^  Telfer,  General  Aflembly. 

Anfwered:  A  parifli  fchoolmafter  holds  a  civil  office  ;  be  is  ap- 
pointed and  paid  by  laymen,  and  he  poflefl[es  no  ecclefiaftical 
charadler.  All  matters  relating  to  his  intereft  fliould  therefore 
l>e  cognifable  by  the  civil  courts. 

The  judgment  of  the  church-court  can  affed  patrimonial  in- 
tereft only  when  it  is  dependent  on  the  ecclefiaftical  charader. 
When  this  is  wanting,  no  connexion  with  the  church,  however 
xQtimate,  will  veft  a  jurifdidion  in  its  courts,  even  as  to  offi- 
cers appointed  by  themfelves,  and  ading  in  their  own  prefence  ; 
r  7tli  November  1785,  Rutherford  againfl:  Preft)ytery  of  Kirkcaldy; 
^ytb  July  1756,  Harvie  againft  Bogle. 

JDuring  the  firft  centuries  of  the  Chriftian  aera,  the  church  pre- 

t&xxded  to  no  civil  jurifdidion.     In  the  courfe  of  the  dark  ages, 

rhey  ufurped  it  in  many  cafes ;  and  that  they  fliould  have  done 

io   ^with  regard  to  fchools,  is  not  furprifing,  when  it  is  confidered 

the  clergy  were  the  only  perfons  capable  of.  teaching,  and, 

ith  few  exceptions,  the  only  perfons  ambitious  of  being  taught; 

id  that  the  fchools  were  maintained  out  of  the  funds  of  the 

clxxirch, 

* 

3But  at  the  Reformation,  the  church-courts  were  ftripped  of 
^ir  civil  jurifdidion  ;  and  although  various  attempts  have  been 
ce  made  to  recover  it,  they  have  uniformly  proved  unfuc- 
cr^Csful;  Spottifwood,  p.  T85.  190.  195.  The  Forms  of  church- 
f>c>licy  were  rejeded;  Spottifwood,  p.  150.;  Calderwood,  p.  24. 
^tie  Ads  of  Aflembly  in  1565,  and  1567,  do  not  ftate  the  jurif- 
icSion  of  the  fuperintendents  as  a  matter  of  right,  but  of  expe- 
iency,  as  a  future  regulation;  and  they  were  not  confined  to  this 


The  ad  1567,  c.  ii.  rejeded  the  other  demands  of  the  clergy  ; 

t  declared,  That  fchoolmafters,  i^c.  fliould  be  tried  by  the  fu- 

intendents.     This  jurifdidion,  however,  they  were   to  exer- 

^ile  not  as  an  ecclefiaftical  court,  but  as  parliamentary  commif- 

""- oners.     The  ad  does  not  proceed  upon  the  narrative  of  there 

^^^ingany  antecedent  right  in  the  church;  the  office  of  fuperin-f 

^^^ident  was  never  fandioned  by  the  Legiflature;  Spottifwood, 

p«    258.   Befides,  though  it  was  aboliflied  by  the  General  Aflembly 

**^     ^581,  the  jurifdidion  of  the  fuperintendents,   as   to  fchool- 

?^^fters,  l^c.  was  confirmed  by  ad  158 1,  c.  99.     And  there  is  no 

ir^ftance  of  an  appeal  from  them  to  the  church-courts. 

-'^oth  the  Church  and  the  Legiflature  feem  to  have  confidered 
™^  a.d  1567  in  this  light.  The  former  afterwards  made  frequent 
applications  for,  but  were  refufed  that  jurifdidion,  which  the 
^PPofite  opinion   fuppofes  to  have   been  conferred  by  that  ad ; 

Spottifwood, 
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Spottlfwoody  p.  382. ;  while^  at  the  fame  time,  various  commif- 
(ions  for  the  vifitation  of  fchools,  i^c.  were  appointed  by  the 
Crown  J  1577,  1578,  I590* 

During  Epifcopacy,  while  the  bifhop,  ^ifith  confent  of  the  he- 
ritors, aflefled  the  pariftiioners  for  maintaining  the  fchoolmailer 
perfons  aggrieved  were  direded  to  apply  to  the  Privy  Council 
which  fhows  that  the  biihops  did  not  a£l  in  an  ecclefiaftica 
capacity. 

DurifiLg  the  Ufurpation,  the  Prefbyterian  church-government 
"was  reftored ;  but  nothing  was  faid  as  to  the  jurifdidion  of  the 
prelbytery  over  fchools. 

In  1690,  the  church-government  was  put  on  its  prefent  foot- 
ing ;  yet  a  parliamentary  commidlon  was  appointed  for  the  vifi- 
tation of  colleges  and  fchools;  1690,  c.  17.  ^ 

The  a(^  1693  was,  as  to  this  fubje<^,  juft  the  appointment  of  a 
fimilar  commiffion.  It  does  not  give  a  jurifdidion  to  the  pre- 
lbytery as  a  matter  of  right.  If  it  had  been  pafled  in  that  view, 
it  would  have  given  them  the  fame  powers  as  to  colleges  whicfi 
they  formerly  claimed. 

The  adl  is  filent  as  to  the  right  of  reviewing  the  judgments  oJ 
the  prefbytery.  Where  that  power  lies  mufl  be  determined  fron: 
the  nature  of  the  fubjedl.  The  ads  1572,  c.48.  and  1663,  c.  2i*  upor 
which  depends  the  jurifdidion  of  the  prefbytery  as  to  kirks,  manfes^ 
and  glebes,  and  the  ads  1597,  ^*  27^*>  1600,  c.  19.;  1606,  c.  13. 
and  1685,  c.  20.  conferring  certain  branches  of  jurifdidion  ob 
kirk-feflions,  are  in  the  fame  fituation.  Yet,  merely  from  th» 
nature  of  the  fubjed,  a  power  of  review  has  always  been,  and  cai 
only  be  exercifed  by  the  Court  of  Seflion.  For  the  fame  reafbn 
if  the  judgments  of  the  prefbytery  in  the  fJrefent  inflance  are  no* 
£nal,  they  can  only  be  reviewed  by  this  Court ;  Dalr.  i8th  January 
1710,  Strachan;  Ad  of  Aflembly  1700,  c.  10.;  29th  June  1769, 
Haflie  againfl  Campbell. 

Befides,  the  jurifdidion  of  the  ecclefiaflical  courts  was  evidently 
meant  to  be  excluded.  That  part  of  the  ad  which  relates  to  the 
admifiion  of  miniflers  gives  a  jurifdidion  to  the  General  Ailem* 
bly,  and  "  the  other  judicatories  of  the  church;*'  but  when  it 
fpeaks  of  the  jurifdidion  of  the  prefbytery,  as  to  fchools,  thefe 
words  are  purpofely  omitted. 

The  queflion  of  jurifdidion  has  never  been  tried  by  the  church- 
courts.  In  the  cafes  quoted,  the  higher  Court  judged  by  refe- 
rence or  prorogation. 

So  far  as  relates  to  the  prbfeffional  fkill  of  a  candidate,  this 
Court  perhaps  would  not  chufe  to  interfere  with  the  judgments  of 
the  prefbytery,  but  in  various  other  matters,  for  inflance,  if  the 
prefbytery  fhould  depofe  a  fchoolmafler  for  cruelty  to  his  fcho- 
lars,  there  would  be  no  impropriety  in  this  Court  reviewing  their 
judgment. 

The  Lord  Ordinary  reported  the  caufe  on  informations  j  and 
the  Lords,  25th  May  1792,  remitted  xtfmpliciter. 
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A  reclaiming  petition  was  followed  with  anfwers,  and  memo- 
fials  were  ordered  by  the  Court.  At  advifing  which,  three  fepa- 
rate  opinions  were  entertained  on  the  Bench. 

One  Judge  obferved :  When  a  fchoolmafter  is  once  vefted  with 
the  office,  the  trial  of  bis  deportment  may  be  confidered  as  a  ju- 
dicial ad,  lubjed  to  review;  but  the  trial  of  his  qualifications  be- 
fore admiffion,  is  purely  minifterial,  and  cannot  be  reviewed. 
A  court  of  review  can  only  proceed  upon  what  was  done  by  the 
inferior  court;  and  therefore,  if  fuch  a  power  had  been  intended, 
the  Legiflature  would  have  direded  the  whole  procedure  to  be 
Tecorded. 

The  reft  of  the  Judges  were  clear  that  the  proceedings  of  the 
preibytery  were  not  final  in  either  cafe,  becaufe  nothing  ihort 
oF  an  exprefs  enadlment  of  the  Legiflature  can  veft  an  inferior 
court  with  an  ultimate  jurifdidion.  Upon  this  principle  (it  was 
*oblerved)  it  has  been  determined,  that  the  judgments  of  the  Com- 
miflionors  of  Supply,  although  they  adl  under  a  parliamentary 
conamiillon,  are  not  final.  But  they  were  not  agreed  as  to  the 
court  to  whom  the  appeal  was  competent. 

Some  Judges  faid,  that  queftions  with  regard  to  fchoolmafters, 
always  been  held  to  be  of  ecclefiaftical  cognizance ;  that  it 
on  this  account  that  jurifilidion  was  given  to  the  prefbytery 
the  a6l  1693,  the  words  of  which  are  merely  declaratory ;  and 
t:l^a.t  in  order  to  give  the  higher  church-courts  a  right  to  review 
clieir  judgments,  it  was  no  more  neceflary  that  it  fliould  be  men- 
rioned  in  the  ftatute,  than  it  would  be  in  an  ad  conferring  jurif- 
■  iiSlion  on  the  Sheriffs  or  Juftices  of  the  Peace,  to  mention  the 
ontrouling  power  of  the  Court  of  Seflion. 
-A  majority,  however,  were  of  opinion,  that  as  all  civil  power 
"  been  taken  from  the  clergy  at  the  Reformation,  and  as  the 
ce  and  charader  of  a  fchoolmafter  were  in  no  refpedl  eccle- 
^^ftical,  all  queftions  relating  to  them  fell  to  be  determined  by 
^^G  civil  courts.  That  in  the  ad  1693,  ^^^  prefbytery  were  not 
^^i^Cdered  as  an  ecclefiaftical  court,  but  merely  as  a  body  of 
^eo,  in  whom  that  power  might  with  propriety  be  vefted,  fubjed 
}^  the  controul  of*  this  Court  j  in  the  fame  manner,  as  in  their 
M^ifdidion  with  regard  to  manfes  and  glebes,  or  as  in  that  of 
^^.^,  kirk- feffion  on  other  points. 


ti 


e  Court,  May  21.  1793,  altered  the  interlocutor  reclaimed 
*^*^^inft,  and  "  found,  That  the  fentence  of  the  prefljytery  was 
^^ot  final,  but  that  the  power  of  review  lay  in  this  Court,  and 
^^ot  ia  the  fuperior  church-judicatories  ;  and  .  therefore  advo- 
<^ated  the  caufe,  and  remitted  to  the  Lord  Ordinary  to  pro- 
<^^ed  accordingly,  and  to  do  further  as  he  fliould  fee  juft/' 

-And  upon  advifing  a  reclaiming  petition  and  anfwers,  "  the 
^-•ords  adhered.'' 

*^«"d  Ordinary,  JuJlice'Clerk.        For  Allan,  Dean  of  Faculty  Erfiine,  Jo.  Millar  junior. 
Alt.  SoUcitor-Gemral Blair^  M*  Rofs^  W.  Robert/on.  Clerk,  Sinclair. 

D.  D. 
T  t  N°  LXXV. 
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N*  LXXV.  November  26.  1793* 

The  CREDITORS  of  JOHIT  BROUGH, 


AGAINST 


JAMES    JOLLIE. 

Compensation,— Retention. — A  perfon  purchajing  a  fidjcQ  fm 
another^  in  confequence  of  a  commiJJioH  from  bim^  and,  with  bis  c^nfent 
taking  tbe  rights  to  it  in  bis  own  name^  is  entitled  to  retain  it^  in  com- 
petition witb  tbe  otber  creditors  of  bis  conjiituent^  till  be  is  relieve 
of  all  cautionary  obUgations  wbicb  be  bas  undertaken  for  bim. 

IN  1786,  James  JoUie,  writer  to  the  Signet,  in  virtue  of  a  ver- 
bal mandate  from  John  Brough,  purchafed  for  him,  at  a  public 
audion,  an  area  at  the  price  of  L.  2200.  The  enadment  of  rouf 
was,  with  Brough*s  confent,  made  out  in  jolliers  name,  who  be- 
came perfonally  bound  to  pay  the  price,  and  fhlfit  the  condition! 
of  the  fale. 

Brough  foon  after  paid  the  price  of  the  area,  and  ereded  a  large 
building  on  it. 

In  1784,  Jollie  became  cautioner  for  Brough,  to  the  extent  of 
L.  500  ;  and  in  1787,  for  L.  500  more, 

Brough  having  become  bankrupt  in  1788,  Jollie  contended, 
that  he  was  entitled  to  retain  the  area,  and  building  ereded  upon 
it,  till  he  fliould  be  relieved  of  both  thefe  cautionary  engagements. 


Pleaded :  As  Mr  Jollie  holds  the  (libjed  merely  as  mandatary 
for  Brough,  he  is  bound  to  reftore  it  free  from  all  incumbrances, 
except  thofe  flowing  diredly  from  the  commiffion  under  whict 
he  aded,  fuch  as  the  expence  of  management.  That  commiflioc 
was  precife  in  its  terms,  and  limited  in  its  objed ;  and  as  it  alfS 
implied  exuberant  confidence,  retention  can  be  no  more  pleaded 
in  confequence  of  it,  than  it  could  againft  the  aSio  depojiti  s  DiG 
voh  i.  p.  163.  and  164.  voL  iii.  p.  87.  j  Stair,  b.  i.  tit.  i8.  §  6^ 
Fac.  Coll.  loth  December  1760,  Competition  of  Appin's  Cr< 
ditors. 

In  the  cafe,  27th  January  179T,  Harper  againft  Faulds,  it  w^s 
determined  that  goods  put  into  the  hands  of  an  artifan,  in  ordM 
to  be  manufadured,  cannot  be  retained  by  him  for  any  otli-- 

debt,  except  the  expence  of  the  operation.     It  would  be  fingul 

therefore,  if,  in  the  contrad  of  mandate,  which  implies  a  grea 
degree  of  truft  than  the  locatio  condudio  operarum,  the  mandat 
ihould  be  fo  far  entitled  to  invert  the  nature  of  his  pofleflion^ 
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to  retain  the  fubjed  he  was  emplojred  to  purchafe,  till  he  Ihould 
be  relieved  of  all  the  feparate  obligations  in  which  he  was  either 

pre^ioufly  bound,  or  which  he  ihould  afterwards  come  under  on 

his    account. 


nfwered:  When  a  perfon  is  difabled  by  bankruptcy  from  dif- 

x^li^sirging  the  obligations  he  owes  to  another,  he  cannot  demand 

formance  of  what  that  other  owes  to  him }  and  the  folvent 

is  entitled  to  retain,  for  his  fecurity,  any  efleds  of  the  bank^- 

he  may  have  got  into  his  pofleilioD,  efpecially  if  he  is  cau- 

mer  for  the  bankrupt,  becaufe  he  is  at  all  times  entitled  to  in- 

on  being  relieyed  from  his  obligation,  even  although  he  has 

l^en  diftreiled  for  payment  of  the  debt ;  Erfkine,  b,  3,  tit.  4. 

^   20.  and  21. ;  Macdowal,  b«  i«  tit.  24.  §34.;  Stair,  18th  Fe- 

\>ruary  1662,  Earl  Bedford  againfl  Lord  Balmerinock,  ftated  in 

I>id.  vol.  i.  p.594«;    y^oet.  dc  Injlitor.  A6i.  lib.  14.    tit.  3.  §  9*  5 

iCames's  Principles  of  Equity,  3d  edit^  vol.  ii.  p.  102.     Neither 

does  it  make  any  di£[erence  whether  the  cautionary  obligation 

has  been  undertaken  by  him  before  or  after  his  obtaining  the  fub- 

je<5l  over  which  he  claims  a  right  of  retention;  Fount.  loth  July 

^711,  Irving  againft  Menzies;  June  17 10,  Martin  againft  the  Cre* 

dx^ors  of  Archibald*;  Karnes,  19th  June  1744,  Murray  againft 

Ghi  aimers. 

IBefides,  from  the  great  length  of  time  during  which  Brough 
^llc3wed  the  property  to  continue  in  the  defender's   name,  it  is 
"""^  i  ^ent  that  it  came  into  his  hands  not  in  confequence  of  a  (imple 
s^ndate,  but  that  Mr  Brough  muft  have  intended  it  to   remain 
^  Hh  him  in  truft,  for  his  relief  of  all  obligations  in  which  he 
*  ght  be  engaged  for  him. 


JReplied :  Retention  has  never  been  fuftained  for  relief  of  cau- 

^  ""^  nary  obligations,  unlefs  on  the  footing  of  previous  confent  be- 

een  the  parties,  either  dired  or  implied,  of  which,  in  the  pre* 

Xit  cafe,  .there  is  no  evidence  j  Fount,  i ft  July  1709^  Strachaa 

^rainft  the  Town  of  Aberdeen;  Kilker.   24th  December  1746, 

four  againft  Lazini. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Court,  5th  June  1793,  fuftained  the  claim  of  retention^ 

On  advifing  a  reclaiming  petition  and  answers,  it  was 

Obfcrved  on  the  Bench :   Mr  Jollic,  whether  confidered  as  a 

^^^laandatary  or  truftee,  is  not  bound  to  denude  till  relieved  of  hif 

^^autionary  obligations.     In  the  cafe  Harper  againft  Faulds,  the 

^^oods  were  put  into  the  hands  of  an  artificer,  merely  to  perform 

certain  operation  upon  them,  under  an  implied  obligation  to 

reftore  them  whenever  it  was  finifhed,  upon  receiving  the  price 

of 

P  ,Not  coUeded* 
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of  his  labour.  It  was  therefore,  thought,  that  he  could  not  t 
entitled  to  hold  them  as  a. pledge  or  fecurity  for  debt  in  general 
but  it  was  adniitted,  that  cautioners,  fadors,  or  truftees,  ftoo 
upon  a  different  footing. 


it 


4€ 


The  Court  unanimoufly  "  adhered  to  the  interiocutor  reclaim 
ed  againft,  in  fo  far  as  it  fuftained  the  claim  of  retention  mair 
tained  for  James  Jollie,  referving  to  the  parties  to  be  hear 

'^  how  far  individual  tradefmen,  creditors  of  the  faid  JoIl 
Brough,  had  a  right  to  infifl  againft  Mr  JoUie  for  payment  c 
work  done,  or  materials  fumifhed  by  them  to  the  iubjeds  i 
quefiion,  and  alfo  referring  to  the  creditors  at  large  to  infi^ 

^^  againft  him  for  repaypient  of  the  original  purchafe-money  m 

"  the  area,  without  prejudice  to  any  defences  competent  to  hir 

*'  againft  thefe  claims.** 

Lord  Ordinary,  Dregbom.  'For  the  Objedon,  Solicitor-General Sbur^  Patifimm^ 

For  JoUie,  Dean  ofFacuhy  ErjUm^  CulUn.  Clerk|  Miicbelfon. 

R.  D* 


N*'  LXXVI.  November  27.  1793. 

ALEXANDER    LESLIE, 


AGAINST 


ROBERT    GUMMING. 

Servitude. — T'he  extent  of  a  predial  fervitude  is  to  be  regulated  by  the 
proper  ufes  of  the  dominant  tenement. 

BY  a  contrad  entered  into  in  1723,  between  the  fathers  of 
Gumming  of  Logie  and  Leflie  of  Balnageith,  on  which  In- 
feftment  followed,  it  was  ftipulated,  that  "  the  tenants,  oc* 
*  cupiers  and  pofleflbrs'^  of  the  lands  of  Balnageith,  refident  there- 
on, (hould  be  entitled  to  take  "  for  their  own  proper  ufe,  accom- 
f'  modation  and  conveniency,"  peat  and  other  fuel  from  the 
mofles  of  MrGunmiing,  on  payment  of  fix  bolls  of  barley  yearly, 
but  that  they  jQiould  have  no  right  to  fell  or  give  away  the  fame 
to  others. 

In  a  procefs  of  declarator,  Mr  Leflie  claimed  under  this  contra<5l 
a  right  to  fuel,  for  the  purpofe  of  burning  lime  for  fale,  and 
alfo  for  malting,  brewing  and  diftilling  for  fale  grain  not  the 
produce  of  the  lands  of  Balnageith. 

The  defender 

a  Pleaded: 
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pleaded :  Servitudes,  as  being  burdens  on  property,  receive  a 
Hri<^  interpretation,  and  are  limited  to  thofe  ordinary  ufes  of  the 
fiibjeSt  which  muft  have  been  in  the  view  of  the  parties  when 
-they  were  conflituted.  Hence  a  fervitude  of  fuel  cannot  be  ex- 
teixcied  to  any  manufadure  which  may  require  an  extraordinary 
.fupply  ;  Erfkine,  b.  2.  tit.  9.  §  34* 

V^hen  a  predial  fervitude  is  conftituted  in  general  terms,  its 
^xT^cnt  is  to  be  regulated  by  the  proper  ufes'of  the  dominant  te^ 
nendent,  and  cannot  be  ftretched  to  a  right  of  felling  the  objed 
of"  'the  fervitude  to  others ;  /•  i.  §  i.  dejerv.prad.  ruft.s  /.  5.  §  1.  ib.^ 
/L  ^7«  de  obi.  et  a3.  ;  Bankton,  b.  2.  tit.  7«  §  i«  Indeed,  fuch  an  en- 
lar*£ement  of  the  right  cannot  even  be  acquired  by  prefcription ; 
KLa^mes,  22d  November  1732,  Inhabitants  of  Dunfe  againft  Hay  of 
I>rTunmelzier  J  1772,  Sir  John  Hall  againft  William  Nifbet  *• 

The  nature  of  the  fervitude  in  queftion  is  afcertained  by  the 
^^Tvrords  in  which  it  is  conftituted,  and  by  the  conlideration  given 
£or  it,  which  is  a  reafonable  one,  if  the  fervitude  be  limited  to 
cHe  domeftic  ufes,  and  the  manufadure  of  the  produce  of  the  do- 
minant tenement,  but  is  quite  inadequate,  if  it  is  to  be  exercifed 
to  tlie  extent  now  claimed* 

^nfwered:  Although  fervitudes  are  faid  to  be  conftituted  for 

tlie  me  of  the  dominant  tenement,  they  are  intended  for  the  ufe 

of   thofe  to  whom  the  dominant  tenement  belongs^  and  may  be 

as  various  in  their  nature  and  extent  as  the  ufes  to  which  they 

xnay  have  occafion  to  apply  them  j  Stair,  b.  2.  tit.  y.  §  9- ;  t^oet^ 

§  12.  de  ferv.  prad.  rujl. ;    Did.   v.  Servitude,   27th  November 

1734,  Garden  againft  the  Earl  of  Aboyne.     The  fervitude  in  the 

prefent  cafe  is  not  confined  to  the  domeftic  purpofes,  biit  extends 

to  the  ufe,  accommodation,  and  convenience  of  the  inhabitants 

oF  the  dominant  tenement ;  its  objed  was  to  put  them  in  the  fame 

iituation  as  if  the  moftes  had  belonged  to  their  landlord,  with  this 

exception,  that  they  fliould  not  be  allowed  to  fell  or  give  th^ 

a^way  to  others  j  and  it  is  intended  to  apply  them  not  to  any  new 

^i"  extraordinary  manufadure,  but  in  a  manner  known  and  efta- 

^lilhed  at  the  date  of  the  contrad. 

The  Lord  Ordinary,  In  fubftance,  found  and  declared  in  terms 
the  libel. 

IJpon  advifing  a  reclaiming  petition,  with  anfwers,  the  Court, 
?^^^iiig  of  opinion  that  the  caufe  involved  an  important  point  of 
^'W',  ordered  memorials  on  the  import  and  extent  of  the  fervi- 
^^de.     At  advifing  which,  it  was 

^bfcrved  on  the  Bench :  With  us,  as  in  the  civil  law,  the  ex- 
it of  a  fervitude  in  favour  of  a  pradium  rufticum^  muft  in  ge- 
Tal  be  regulated  by  the  ufes  proper  to  the  dominant  tenement, 
^d  there  feems  to  be  nothing  in  the  ufe  and  wont  here  to  take 
*^^  cafe  out  of  the  general  rule  f.  f 

Uu  The 

•  Not  coUeaed. 


\. 


^^  "i*  IHuties  differed  as  to  the  poflel&on  which  had  taken  place  under  the  contraft.  As  to 
^^H^lling,  at  leafty  there  could  be  no  lenl  pofleffion  before  the  late  ad  of  Parliament,  al- 
^^^^riog  bdaU  ftiUs  to  be  erefted  in  the  Highlands. 
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The  Lords  unanlmoufly  found,  That  the  purfucr  and  tl 
and  pofleflbrs  of  the  eftate  of  Balnageith  were  entitle 
peats  and  fiiel  from  the  molles  and  muirs  belonging  tc 
fender,  for  all  family-purpofes,  and  for  drying,  malting, 
ing  the  grain  of  their  own  lands,  and  burning  limeftoni 
ufe  of  the  lands,  and  other  accommodations  of  the  like 
but  not  to  bum  limeftone  for  fale,  nor  to  carry  on  a 
brewing  or  diftilling  for  fale. 

Lord  Ordinary,  JufiUe^Urh.     AEL  Cia.  Hay.      Alt.  Solicitw^General £t(m 
Clerk,  Gordom. 
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JOHN  MURRAY,  and  other  preferable  Creditors  on  t 
of  John  Rae. 

AGAINST 

DAVID  BLAIR,  and  others,  his  poftponed  Cre 

ObMPETiTiON. — Ranking  and  Sale. — If  in  confequem 
ruptcy  of  pur  chafers  or  otberwife^  after  the  jubjehs  an 

,    fcbeme  of  divifion  is  made  up^  but  before  the  price  is  din 
of  payment  be  diminiped^  the  lofs  falls  entirely  upo 
creditors. 

THE  heritable  property  of  John  Rae  was  fold 
to  two  purchafers. 
One  of  them  and  ^lis  cautioner  afterward  bee 
and  being  unable  to  fulfil  the  terms  of  the  pure 
were  again  fold,  but  at  a  reduced  price. 

The  judicial  fador  on  the  eflate  alfo  died  bant 
(iderable  balance  in  his  hands. 

Previoufly  to  thefe  occurrences,  a  fcheme  of 
'^^de  up,   upon  the  fuppofition  that  the  who 


1  •  /• 
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fcheme.     The  preferable  creditors,  on  the  other  hand,  mahitain- 
ed,  that  they  had  dill  a  right  to  fiill  payment  of  their  debts ;  and 

Pleaded :  By  the  ad  1681,  c.  17.  judicial  fales  are  only  decla- 
red effedual  on  payment  of  the  price,  which  is  to  be  divided 
among  the  creditors,  according  to  their  preferences.     Till  the 
price  is  paid,  the  rights  of  the  creditors  continue  a  burden  ^up- 
on  the  eftate  ;  and  if  the  purchafer  become  banknipt^  they  re- 
main a  legal  ground  for  bringing  it  again  to  fale.    The  creditors, 
therefore,  who  were  preferable  on  the  price  at  the  firft  judicial 
/ale,  will  alfo  be  preferable  at  the  fecond  j  and  if  a  fmaller  price 
is  S^t,  the  lofs  muft  fall  upon  the  poftponed  creditors. 

^nfwered :  If  it  could  be  precifely  known  previoufly  to  the  ju- 

licial  fale,  what  part  of  the  price  each  creditor  was  to  draw,  the 

ur-chafer  would  immediately  either  pay  to  each  creditor  the  fpe- 

•  '^c  fum  he  was  entitled  to,  or  grant  him  a  bond  for  it.     But  as 

:  fale  muft  be  over  before  each  creditor's  intereft  in  the  price 

I  be   afcertained,   this  plan   cannot  be  followed.      The  pur- 

afer,  however,  does  what  is  equivalent.  He  grants  a  fingle  bond, 

iging  himfelf  to  pay  the  price. to  the  creditors  refpedively,  as 

y  (hall  be  preferred  by  the  decree  of  ranking.    As  foon  there- 

■e  as  each  creditor's  debt  or  dividend  is  afcertained,  a  propor- 

_       nal  part  of  the  bond   becomes  his  abfolute  property;  and  if 

L  t     ihould   afterward  be  loft,  it  muft  perifh  /uo  domino.     See  Ap- 

f>^:iidix,  No.  III.  Fac.  Coll.,  17th  November  1792,  Brown  againft 

ork-buildings  Gompany. 

Turther,  by  1690,  c.  20.  it  is  declared,  that  if  there  fhall  be 

purchafers,  the  Court  may  divide  the  land  among  the  credi- 

5.     Now,  although  the  fliare  of  a  preferable  creditor  were  to 

deftroyed  by  an  earthquake,  he  could  not  have  recourfe  on  the 

X^oj^tions  of  the  poftponed  creditors.     And  the.  fame  rule  mi^^ 

liold  where  each  creditor,  in  place  of  becoming  proprietor  of 

of  the  eftate,  becomes  proprietor  of  part  of  the  price. 


Iteplied :  The  bond  granted  by  a  purchafer.  Whether  it  is  con- 
fidered  as  an  obligation  in  favour  of  the  creditors  pro  indivifoy  or 
as  divided  among  them  in  certain  proportions,  is  merely  corro- 
borative of  the  fecurities  held  by  them  before  the  fale. 

The  diftribution  of  the  land  among  the  creditors  is  not  fimilar 
to  the  prefent  cafe,  becaufe  that  is  equivalent  to  an  adual  pay- 
ment and  divifion  of  the  price. 

The  Lord  Ordlijary  reported  the  caufe  on  informations. 

^l>Jerved  on  the  Bench  :  The  eftate  does  not  effedlually  belong 
^^  ^Ixe  purchafer  till  he  pay  the  price.  Till  then  the  fecurities 
^^  tVie  creditors  remain  entire,  and  of  confequence  the  fubjec): 
^^^''^.tiinues  pledged  to  the  preferable  creditors,  to  the  full  amount 
^^  tlieir  debts.  This  is  not  inconfiftent  with  what  was  found  in 
tVi^    ^^fg  Qf  Brown  againft  the  York-buildings  Company. 

The 
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Tbt  Grozt  ^rmnimonflr  foond,  ^  That  the  creditors  who  ftan 
hlj  nnked  upoa-the  di^rmt  fmids,  as  eftabliihed  by  tb 
or  ranking;  are  now  entitled  to  draw  their  payment 

m  xr^mf  out  of  tfaefe  funds  4  and  .that  any  lofs-  which  h: 

arfyn  thexeupoo  fince  the  original  (ale  of  Mr  Rae^s  eftate  i 

1771,  ^Qs  upon  die  poftponed  creditors.** 


ILIX 
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CHRISTIAN    CALLMAN, 


AGAINST 


HAMILTON    BELL. 


Htpothec.— vf9  agemi^s  hypothec  owr  the  papers  of  bis  client^  fern 
not  to  extend  to  the  proceedings  in  a  procefs  which  he  had  been  ir 
played  to  conduS^ 

• 

CHRISTIAN  Callman  employed  Hamilton  Bell,  writer  to  t] 
Signet,  to  raife  a  procels  of  declarator  of  marriage  and  ] 
gitimacy,  at  the  inftance  of  berfelf  and  her  daughter,  againft  J 
net  Gourlay,  iifler  and  (as  (he  alleged)  reprefentative  of  t] 
late  Robert  Gourlay,  to  whom  Mrs  Callman  faid  ihe  had  bee 
married*  She  alfo  employed  Mr  Bell  to  take  out  an  edic^  in  ti 
name  of  her  child,  for  ferving  her  executrix,  as  neareft  of  kin  t 
her  deceafed  father.  The  fame  ftep  was  taken  by  Janet  Gourla) 
who  contended,  that  flie  ought  to  be  preferred  to  that  office;  am 
after  fome  litigation,  ihe  prevailed  before  the  Commiilaries, 

Mr  Bell,  on  the  part  of  his  client,  brought  their  judgment  un 
der  review,  by  a  bill  of  advocation,  which  was  refufed* 

At  this  (lage  of  the  adion,  Chriftian  Callman  notified  to  M 
Bell,  that  ihe  was  to  change  her  man  of  bufinefs;  and  infiiledtha 
he  ihould  deliver  up  to  her  the  bill  of  advocation,  writings  pre 
duced,  and  the  whole  procedure  which  had  taken  place  upon  it  i 
the  bill- chamber,  and  alio  the  procefs  of  declarator  which  wa 
going  on  in  the  Conuniilary-court. 

Mr  Bell  refiifed  to  comf>ly  with  this  demand,  upon  the  groun 
of  his  having  a  right  of  hypothec  over  the  whole  papers  in  hi 
poileiEon,  till  he  ihould  get  payment  of  the  account  due  to  him  a 
her  agent* 

Upo 
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Upon  this  Chriftian  Callrhan  obtained  a  caption  againft  him, 
not  returning  the  bill  of  advocation,  l^c.  into  the  hands  of 
clerk. 

Mr  Bell  having  prefented  a  reprefentation,   praying   that   it 

ould  be  recalled,  the  Lord  Ordinary  on  the  bills  found,  "  Jhat 

an  agent  is  not  entitled  to  flop  procedure  in  a  depending  pro- 

cefs,  by  withholding  the  fteps  of  procefs  from  his  client  or  the 

clerk ;  as  his  hypothec  only  extends  over  title-deeds,  fecuri- 

ties,  and  other  documents  properly  belonging  to  his  client ; 

and  therefore  refufes  to  recal  the  caption,  fo  far  as  it  applies 

to  the  recovery  of  the  fteps  of  procefs,  either  before  the  Com- 

^^    millary-court  or  this  Court." 

Nlr  Bell  prefented  a  petition,  reclaiming  ag;iinft  this  judgment; 
irx  which  he  founded  on  the  cafe,  28th  January  1784,  Scott  a- 
g^ainft  Lothian*. 

€)bferved  on  the  Bench :  An  agent,  fo  far  from  having  an  hypo- 
ec  over  the  fteps  of  a  procefs,  is  not  even  entitled  to  retain  titlc- 
eeds  or  other  writings  of  his  client,  of  which  he  has  got  pofleiT- 
on  merely  in  confequence  of  their  having  been  produced  in  it. 
It  if  they  were  in  his  hands  prior  to  their  production,  as  in  the 
ie  of  Scott  againft  Lothian,  he  will  not  on  that  account  lofe  his 
1:^y pothec  over  them.  In  the  cafe  of  Forfyth  againft  Sym  f ,  1 8th 
IPcrbruary  1791,  the  claim  of  hypothec  was  repelled  in  circum- 
^^  ances  fimilar  to  the  prefent. 

The  petition  was  unanimoufly  refufed,  without  anfwers. 

liOrd  Ordinarj,  Ejkgrove.        For  the  Pf^tkioner,  W.  Stewart.  Clerk,  Memaia, 

R.  D. 

•  Not  coUeded. 
f  Not  coUeSed. 
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N^  LXXIK«  November  29.  1793' 

JAMES    and    JOHN    WALLACES, 


AGAINST 


JAMES      BARRIE. 


Bill  of  Exchange. — Presumption. — A  falfe  defcription  In  grc* 
mio  of  a  bill^  of  the  value  given  for  it,  does  not  annul  it.     Tie  pre^ 
fumption  of  law,  that  the  accepter  has  g(^  value ,  can  only  he  taken  off, 
by  writ  ^  oath  of  party. 


J  Ames  Barrie  j^/rior  accepted  a  bill  for  L.  25  Sterling,  drawn 
on  him  by  James  and  John  Wallaces,  payable  three  months 
after  date,  and  bearing  to  have  been  granted  for  "  value  received 
^*  in  flax.''  It  was  afterward  indorfed  by  the  drawers,  and  by 
them  difcounted  with  the  branch  of  the  Dundee  bank  at  Forfar. 

The  accepter  died  before  the  bill  became  due,  and  it  was  re- 
tired by  the  drawers,  who  foon  after  brought  an  adion  for  repay- 
ment againft  James  Barriey^/iiV,  the  accepter's  father,  as  repre- 
fenting  his  fon. 

Barrie  flated  in  defence,  ijlj  That  although  the  bill  bore  to 
have  been  granted  for  value  in  a  fpecific  commodity,  no  value  of" 
any  kind  had  been  received  j  and  that  therefore  it  was  void,  as 
containing  a  falfehood  in  gremio. 

^dlyy  That  although  his  fon,  as  accepter,  was  apparently  the 
debtor,  yet,  in  fa£t,  it  was  an  accommodation  bill,  in  which  he  had 
joined  for  the  fole  behoof  of  the  drawers,  who  accordingly  dif- 
counted it,  and  employed  the  money  for  their  own  purpofes. 
And  that  the  purfuers  not  having  allowed  the  bill  to  be  protefted 
againft  themfelves  before  retiring  it,  and  their  never  having 
claimed  the  debt  during  the  illnefs  of  the  accepter,  although  they 
muft  have  feen  the  propriety  of  clearing  up  the  tranfadion,  if  it 
had  been  a  fair  one,  during  his  lifetime,  aflbrded  prefumptive  evi- 
dence of  the  truth  of  this  averment. 

The  purfuers  admitted,  that  no  value  had  been  given  to  Barrie 
junior y  at  the  time  he  accepted  the  bill ;  but  they  afErmed,  that 
they  had  difcounted  it  for  his  behoof,  and  immediately  after  de- 
livered the  money  to  him,  and  contended.  That  in  all  bills, 
the  prefumption  of  law  is,  that  the  accepter  is  the  principal 
debtor :  That  with  regard  to  accommodation-bills  in  particular, 
unlefs  fome  general  rule  were  adopted  for  afibertaining  who  fhould. 
be  ultimately  liable  for  them,  fuch  tranfadions  would  often  bcs 
inextricable;    and  that  although  circutnftances  perhaps  migh^ 

be 
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be    imagined  fo  ftrongly  in  favour  of  the  accepter  as  to  ob- 
viate the  legal  prefumption,  none  fuch  occurred  in  the  prefent 


The  Lord  Ordinary  decerned  in  terms  of  the  libel. 

On  advifing  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved  on  the  Bench :  The  law  prcfumes,  that  the  accepter 
s  value  for  the  bill  j  and  this  prefumption  can  only  be  taken 
by  writ  or  oath  of  patty.  It  does  not  fignify  whether  va- 
l^jr^  is  given  when  the  bill  is  drawn,  or  only  afterwards,  when 
\tz.  is  difcounted«  Indeed,  in  accommodation-bills,  the  value  is 
ffeldom  given  till  the  latter  period.  The  only  difficulty  in.  the 
jp  jr^fent  cafe  arifes  from  the  falfe  defcription  of  the  value,  which 
too  common  a  pradice,  and  is  reforted  to  in  order  to  make 
5  banker  believe  the  bill  had  its  origin  in  a  real  tranfadion. 
is  circumftance,  however,  will  not  annul  a  bill,  provided  va- 
of  any  fort  is  either  adlually  received,  or  in  law  prefumed  to 
been  received. 


The  Court  by  a  great  majority  adhered. 

Ordinarj,  Jujiiei-Ckrk.         Ad.  G.  Robertfon-Scott.        Alt.  J.  Bucbm-Hepbum. 
Clerkf  Homi. 

R.  D. 


>^^ 


IXXX.  November  29.  1793^ 

ANDREW    FERGUSSON, 


AGAINST 

ROBERT    YOUNa 

^^Xl  of  Exchange. — Presumption. — A  bill  having  a  receipt  in 
general  terms  on  the  back  of  it,  is  pre/umed  to  have  been  paid  by 
the  accepter. 


ROBERT  Young  accepted  a  bill  drawn  by  Robert  S^tttX  junior 
and  Company,  payable  100  days  after  date,  which  the 
drawers  afterward  difcounted  with  the  Falkirk  Banking  Com- 
pany* 

When 
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When  it  became  due,  it  was  retired  by  Thomas  Steel,  one  i 
the  partners  of  Steel  and  Company,  who  took  a  receipt  from  tl: 
cafhier  of  the  bank  in  the  following  terms  :  **  Received  paymei 
*"  of  the  within." 

Thomas  Steel  died  foon  after,  and  the  retired  bill  having  bee 
found  in  his  repofitories,  it  was  afligned  by  Robert  Steel,  h 
partner,  to  Andrew  Ferguflbn,  in  fecurity  of  a  Company-debt. 

Fergiiflbn  raifed  an  adion  againfl  Young  the  accepter,  for  pa] 
ment  of  its  contents. 

Young  pleaded  in  defence.  That  he  had  put  the  money  wit 
which  Thomas  Steel  had  retired  the  bill  into  his  hands  for  th; 
exprefs  purpofe,  and  that  this  adion  was  a  fraudulent  and  colli 
five  attempt  to  make  hini  pay  the  debt  twice.  And  in  fupport  i 
this  allegation,  he  founded  upon  the  nature  of  the  receipt  gran 
ed  by  the  bank,  contending,'  That  wherever  a  bill  appears  with 
receipt  on  the  back  of  it  in  general  terms,  not  mentioning  fa 
whom  it  was  paid,  the  prefumption  of  law  is,  that  it  has  biren  n 
tired  by  the  accepter  the  proper  debtor,  or  at  leaft  with  h 
money  j  and  that  this  prefumption  can  only  be  removed  by  b 
writ  or  oath :  That  if  Thomas  Steel  had  retired  the  bill  with  h 
own  funds,  he  would,  in  order  to  have  preferved  his  recourie^ 
,  gainft  the  defender,  have,  according  to  the  uflial  pradice,  take 
a  receipt,  bearing  that  its  contents  had  been  paid  by  himfelf* 

It  was  anfweredioT  Ferguflbn,  That  it  was  highly  improbabl 
-that  Young,  a  man  converfant  in  bufinefs,  would  have  given  m< 
ney  to  one  of  the  drawers  to  pay  the  bill,  without  taking  a  r( 
ceipt  for  it;  and  that  fince  he  had  not,  it  was  incumbent  c 
him  to  eflablifh  the  fad  by  proof;  and  that  the  difcharge  by  tl 
creditor,  however  loofely  worded,  could  not  cut  off  the  drawer 
right  of  relief  againfl  the  accepter. 

The  Lord  Ordinary  aflbilzied  the  defender. 

On  advifing  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved  on  the  Bench :  When  a  bill  is  retired  by  a  perfon  n 
primarily  liable  for  it,  he  will  always  take  care  to  get  a  fpeci; 
receipt.  A  receipt  in  general  terms,  like  the  one  in  queflioi 
operates  as  an  extindion  of  the  debt  in  favour  of  the  acceptci 
unlefs  the  contrary  is  proved  by  his  writ  or  oath* 

The  Court  unanimoufly  adhered. 

Lord  Ordinaiy,  Ankeroille.        Aft.  Corbtt.        Alt.  C.  Hay.        Cleric,  Mimua. 

*  K.D. 
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€•  26.  and  thefe  ftatutes  do  not  take  it  away,  either  diredly  or  by 
implication.  A  fingle  judgment  of  the  Houfe  of  Peers  is  not  ne- 
ceflarily  a  precedent  which  this  Court  is  bound  to  follow.  Be- 
(ides,  the  cafe  of  Ogilvie  related  to  the  landlord's  hypothec  over 
the  fruits  of  the  ground,  and  not  to  that  over  the  inveda  et  illata. 

The  Lord  Ordinary  found,  "  That  the  different  ftatutes  found- 
^'  ed  on  by  the  gfficers  of  the  Excife,  go  no  farther  than  to  give 
the  Crown  a  preference  for  the  revenue-duties,  in  a  competition 
with  the  perfonal  creditor^  of  the  bankrupt,  and  do  not  infringe 
on  the  landlord's  right  of  hypothec,  as  eftablifhed  by  the  laws 
"  of  Scotland  before  the  Union." 


u 


Qn  advifing  a  reclaiming  petition  and  anfwers,  feveral  of  the 
Judges  confidered  the  queftion  as  determined  by  the  judgment  of 
the  Houfe  of  Peers,  in  the  cafe  of  Ogilvie  j  but  at  the  fame  time 
exprefled  regret  at  that  decifion,  as  they  ftill  thought  that  the 
landlord's  hypothec,  as  a  real  right,  was  faved  from  the  prerog;a- 
tive  procefs  of  the  Crown. 

On  the  other  hand,  it  was  obferved,  that  by  the  exprefs  words  of 
the  6  Queen  Anne,  real  eftates  only  were  faved  from  the  Crown's 
preference,  and  declared  attachable  in  no  other  form  than  according 
to  the  rules  of  the  Scots  law.  That  a  miftake  had  arifen  by  con- 
founding a  real  right  in  the  landlord,  with  a  real  eftate  in  the 
d^ebtor,  the  latter  of  which  alone  came  within  the  refervation  of 
the  ftatute  ;  and  that  confequently,  although  the  landlord's  hypo- 
thec might  be  a  real  right  in  him,  yet  the  fubjed  over  which  it 
extended  was  perfonal,  and  as  fiich  liable  to  the  preference  of  the 
Crown. 

Some  of  the  Judges  were  of  opinion,  that  the  Crown's  prefer- 
ence was  alfo  eftablifhed  by  the  ftatutes  Cha.  II.  and  Geo.  III.; 
for  as  thefe  ftatutes  (it  was  obferved)  had  made  it  preferable 
even  to  a  right  of  property,  it  muft  alfo  be  preferable  to  every 
fubordinate  right  of  hypothec. 


u 


The  Court,  by  a  great  majority,  "  fuftained  the  petitioner's 
preferences  in  behalf  of  the  Crown." 

Lord  Ordinary,  AnheroiUe.  For  the  Grown,  hird  Aiwcati  Dmubn. 

Alt.  Honyman.  Clerk,  Mitcbeifom. 

R.  D. 
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^•LXXXII.  '  December  ^.  ly^^ 

r 

ANDREW    BULLIONS, 


AGAINST 

JAMES  BAYNE  and  JOHN  HEPBURN. 

*^USBAND  AND  WiFE. — j4  deed  executed  by  a  married  woman^  which 
is  null  for  want  of  her  bufband^s  confent^  does  not  become -valid  on  be^ 
ia^  ratified  by  him  after  ber  death. 

I^Ohn  Guernsey,  a  foldier,  hufband  of  Margaret  Bullions,  went 
%#     with  his  regiment  upon  foreign  fcrvice. 

After  he  had  been  abfent  about  five  years,  flie  gave  out  that  he 
^21  s  dead,  and  married  James  Bayne,  to  whom  fhe  difponed  gra- 
tui  tioully,  or  at  leaft  only  under  burden  of  paying  the  debts  affed- 
^"g"^  them,  which  were  not  equal  to  their  value,  certain  heritable 
tubje<£ts  belonging  to  her. 

le  fubjefts  were  fold  by  Bayne  to  John  Hepburn, 
ter  the  death  of  Margaret  Bullions,  John  Guernfey  return- 
ed,    and  ratified  her  difpofition  in  favour  of  Bayne. 

In  a  redudion  of  this  ratification,  and  of  the  difpofitions  in  fa- 
of  Bayne  and  Hepburn,  Andrew  Buillions,  the  heir  at  law> 


JF^ leaded :  The  hufband  is  the  curatoi*  of  his  wife,  and  in  that 

cl'iu.  rafter  his  confent  is  eflentlal  to  all  her  deeds,  even  to  thofe  by 

^^l^ichhis  intereft  is  not  affeded;  Erik.  b.  i.  tit.  6.  §27.;  Reg.  Maj. 

h-    I.  c.  30. ;  b.  2.  c.  ^6.y  Balf.  Prad.  p.  95.;  Craig,  b.  i.  d.  12. 

^   :3  8.  J  Stair,  b.  i.  tit.  4.  §  15.  j  Sir  George  Mackenzie,  b.  i.  tit.  6. 

^  X  I.;  Bankt.  vol. i.  p.  124.  §67.;  Did.  vol.  i.  p. 400.  et  feq.     The 

^vant  of  it  cannot  be  fupplied  by  a  ratification  afterwards  granted 

^y    him;    Spottifwoode,  p.  155.  12th  February   1556,  Melville; 

-*-^\c^*  vol.  i.  p.  402.;  Durie,  19th  December  1626,   Matthew  a- 

*  &^inll  Sibbald  ;   Fount.  23d  February  1698,  Lady  Cochran  againfl 

trie     Duchefs  of  Hamilton;   Bankt.  b.  4.  tit.  45.  §40.  And  at  all 

P^^ots,  fuch  ratification,  after  his  office  of  curator  and  his  intereft 

*^    l^cr  eftate  are  diflblved  by  her  death,  can  have  no  efFed. 


-^^nfwered:  The  confent  of  a  hufband  to  his  wife*s  deeds  is  not  re- 
il^^^ed,  from  the  idea  that  fhe,  like  a  pupil,  is  incapable  of  ading 
•p^"^  herfelf,  but  folely  on  his  account ;  Erfk.  b.  i.  tit.  6.  §  27. ; 
v^^^Vxnt.  17th  July  1711,  Prin^les  ;  Did.  vol.  i.  p.  401.  21ft  Fe- 
^*^^ary  1679,  Cockburn  agamft  Burn.  Although  therefore  his 
fent  be  not  adhibited,  they  are  not  ipfojure  null,  but  liable  to 
^eption  at  his  inftance;  Erfk.  ib.  §23.  which  the  ratification 
*s  the  huiband  in  the  prefent  cafe  from  pleadings  all  imperfed 
1  deeds 
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deeds»which  create. a  natural  obligation  being  capable  of  homo- 
logation; Erfk.  b.  3.  tit.  3.  §47. 

Befides,  the  neceflity  of  the  cafe  was  fufficient  to  give  validity 
to  the  difpofition  granted  by  Margaret  Bullions;  Erik,  b,  i.  tit*  6* 
§  27. ;  Bankt.  b.  i.  tit.  5.  §  67. ;  Did.  vol.  i.  p.  402. 

The  Lord  Ordinary  reported  the  cafe  on  informations. 

Obfcrved  on  the  Bench :  A  married  woman  isfub  cur  a  mariti^  and 
on  that  account  her  deeds  are  null  without  his  confent.  If  fhe 
furvive  her  huiband,  flie  may  either  ratify  them/  or  bring  them 
under  redudion.  But  the  confent  of  the  hufband,  after  his  office 
of  curator  is  at  an  end,  can  have  no  efied ;  his  marital  power 
has  then  ceafed,  and  ^jus  quajitum  arifen  to  her  heirs. 

The  Lords  unanimoufly  reduced  in  terms  of  the  libeL 

Lord  Ordinary,  Henderland.  A£L  CuUen.  Alt.  Gto*  Ftrgujpm. 

Clerkf  Colfubouu. 

D.  D. 


N«  LXXXIII.  December  7.  1 793. 

JAMES  and  WILLIAM  DUFFS, 


AGAINST 

LAURENCE    SUTHERLAND. 

Summary  application. — When  a  magijlrate  illegally  refufes  to  im^ 
prifon  a  debtor y  or  detains  money  conjigntd  in  bis  bands,  redre/s 
may  be  obtained  by  a/ummary  petition  and  complaint. 

THoMAS  Gordon  having  been  by  decree-arbitral  ordained  to 
pay  a  (iim  of  money  to  James  and  William  Dufis^  on  recei- 
ving certain  papers  from  them  fpecified  in  the  decree,  he  was  ap- 
prehended 09  a  caption  at  their  inflance,  and  prefented  to  Lau- 
rence Sutherland,  one  of  the  Bailies  of  Elgin,  for  imprilbument 
Gordon,  in  his  prefence,  offered  to  pay  the  money,  provided  thj 
papers  were  delivered  to  him.     The  creditors  were  prefent,  bui 
had  not  the  papers  in  their  poileflion.     Gordon  then  confignedSi* 
the  money  with  Sutherland,  to  remain  in  his  hands  till  the  pa—- 
pers  were  delivered,  upon  which  the  latter  refufed  to  impriu)! 

tiim. 

The  DufFs  afterwards  made  a  (ummary  application  to  the  Coiir^ 
in  which  they  complained  of  thefe  and  certain  fubfequent  fteps 

Stttherlani 
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Sutherland's  condud,  particularly  of  his  detaining  the  money  after 
^he  papers  were  delivered,  on  pretence  of  an  arreftment  executed  in 
his  hands  by  Gordon,  on  the  dependence  of  a  redudion  of  the 
decree-arbitral  which  had  been  raifed  by  him. 

The  defender  obieded  to  the  competency  of  the  complaint,  con- 
tending, that  in  (o  far  as  it  related  to  his  refufal  to  imprifon 
Gordon,  an  ordinary  adtion  ought,  according  to  the  praSice  in 
•  fiinilar  cafes,  to  have  been  brought  againft  him,  and  that  the 
propriety  of  his  detaining  the  money  could  only  be  determined 
in  SL  multiple-poinding. 

The  complainers,  on  the  other  hand,  ftated,  that  the  ground  of 
tHeir  complaint,  being  the  alleged  malverfation  of  a  public  officer 
in  tlie  execution  of  his  duty,  warranted  the  prefent  application; 
Kilk.  V.  Summary  Application,  Angus  againft  Ferrier. 

The  Court,  upon  advifing  the  petition  and  complaint,  with  an- 
fwers,  replies  and  duplies,  unanimoufly  "  fuftained  the  com- 
''  pluint/' 

Aft.  IVoI/e  Murray,  J  a.  Gardon.  Alt.  M.  Rofi. 

Clerk,  Gordon, 

D.D. 


LXXXIV.  ^  December  lO.  1793, 

Sir  J  O  H  N    O  G  I  L  V  Y,  and  others, 


AGAINST 

CATHARINE   MERCER,  and  others. 

^ATHBED. — ^DiES  iNCEPTUs. — A  deed  reduced  as  made  on  deathbed^ 
where  the  granter  furvived  its  execution  jifty-nine  days  and  three 
hours. 

^  '^PLiED  Will. — How  far  two  deeds  making  part  of  the  fame  family- 
fettlement^  and  executed j  the  one  without  and  the  other  within  thefixiy 
days^  affeS  one  another y  as  partes  ejufdem  negotii. 

ESTAMENT. — QuoD  POTuiT  NON  FECIT. — Difpofitivc  words  are 
neceffary^  in  order  to  convey  heritage. 

"^hl  Obert  Mercer,  on  the  22d  Februarv  1791,  at  eight  o'clock 
J\  inthe  evening,  executed  a  deed  of  entail  of  his  lands  of 
Xethindy;  in  favour  of  Catharine  Mercer  his  niece,  and  various 

Z  z  fubflitutes. 
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fubftitutes.     He  died  on  the  22d  April  thereafter,  betwixt  te 
and  eieven  o'clock  at  niglit.  ^ 

Mr  Mercer,  when  he  executed  the  entail,  had  contra<^^  tb 
difeafe  of  which  he  died,  and  he  did  not  afterwards  go  either  t 
kirk  or  market. 

Sir  John  Ogilvy  and  others,  his  heirs  at  law,  (as  reprefendd 
deceafed  fitters,)  brought  an  adion  againft  Mifs  Mercer,  and  -tl 
other  fubftitutes  in  the  entail,  for  fetting  it  afide,  becauie  U 
Mercer  had  not  furvived  its  execution  for  the  fpace  of  fixtyd; 
in  terms  of  the  ad  1696,  c.  4.    In  defence,  Mifs  Mercer  firfi 

Pleaded:  The  law  of  deathbed,  as  being  a  reftraint  on  tM 
freedom  of  difpofal  which  is  the  eflence  of  the  right  of  pf 
perty,  muft  be  ftridly  interpreted;  nth  December  1787,  Tsui 
ziour.  ,  And  whatever  may  have  been  the  cafe  at  a  former  peril  | 
of  fobiety,  when  perhaps,  had  it  not  been  for  this  law,  the  clery 
would  have  employed  their  influence  with  dying  perfons,  in  pn 
vailing  on  them  to  leave  their  fortunes  to  pious  uftj^,Ao  the 
judice  of  their  near  relations,  and  when  it  was  the  objed  of  tl 
law  to  prevent  as  much  as  poffible  the  vaifal  from  alienating  ll 
benefice  without  the  confent  of  his  fuperior,  Craig,  b.  n  c.al 
%  ■>fi. ;  Stair,  b.  4.  tit.  20.  §  38. ;  Remarkable  Decifions,  p.  1 14  5  f 
the  prefent  age,  no  plea  of  expediency  can  be  urged  in  its  favol 
The  ad  1696,  therefore,  though  corredory  in  its  nature,  yet  1 
ing  highly  expedient  in  itfelf,  ought  to  receive  that  interpretati 
which  is  moft  confonant  to  its  fpirit,  and  moft  favourable  to  r 
granter  of  the  deed,  for  whofe  benefit  it  was  intended  ;  MacH 
zie's  Obfervations,  p.  410. ;  Remarkable  Decifions,  p.  174. 

Now,  reckoning  from  the  22d  February,  the  date  of  the  eij 
to  the  22d  April,  the  day  of  Mr  Mercer's  death,  he  lived  i' 
days  after  its  execution.  It  is  true,  the  fixtieth  day  was  not  ( 
pletfe  J  but  dies  inceplus  in  favorabilibus  pro  completo  habetur. 
maxim  is  ftrongly  founded  in  reafon,  and  clearly  eftabllflied  il 
law  J  Stair,  b.  2.  tit.  8.  §34.;  Fountainhall,  Stair,  Februa: 
1680,  and  7th  June  1681,  Weddelj  Stair,  26th  January  1681J 
dy  Bangour  againft  Hamilton ;  Fountainhall,  301I1  June  1 
Wilfon  againft  Haddo  j  Fa c.  Coll.  i5ch  January  1762,  Ellii 
gainft  Fergufon  ;  January  1781,  Telfers  againft  Ferrier,  meiJ 
ed  in  Wight's  Treatife  of  Eledion  Law,  p.  221. ;  in  the  civill 
Vaet,  lib.  44.  tit.  3.  §  i. ;  Vinn.  ad.  Inft.  lib.  i.  tit.  23.  p.  100. ;  U\ 
t,  3.  /.  6.  et  7.  ff.  de  ufurp.  el  ufucap.  ;  lib,  44.  /.  3.  /. 
princip.  de  diverf.  temp,  pre/crip.  ;  Grotius  Comment,  on  Mattl 
c.  12.  V.-40.  Jib.  40.  t.  I.  /.  I.  ^  de  manumijjionibus  ;  and  likJ 
in  the  law  of  England,  Viner,  vol.  20.  p.  269.  voce  Time. 

It  is  {eldom  poflible  to  afcertain  with  perfed  accuracy  the! 
cife  moment  at  which  any  given  event  or  tranfadion  took 
and  when  in  order  to  make  it  efiedual,  it  is  neceilary  that  it  i] 
have  happened  at  a  particular  period,  the  Caft  of  the  balai 
in  dubio  to  be   given  where  the  favour  lies.     Accordingly! 
pian.  lib.  28.  /.  i.  /.  S'-ff-  qai  tejl,  f,ic.  fojl.  lays  it  downj 
if  one  born  on  the  ift  January  make  his  will  on  the  31 
cember  of  bis  fourteenth  year,  at  any  time  after  midnightJ 
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will  be  valid,  which  is,  in  other  words,  faying,  that  the  day 
c  birth  and  that  of  executing  the  deed  were  both  to  be  rec- 
l  in  making  up  the  period  of  fourteen  years,  the  age  which 
LW  required  in  a  male  before  he  could  make  a  teftament. 
leed,  it  is  a  general  rule  in  all  cafes  where  the  period  is 
ired  by  days,  and  favourably  computed,  to  avoid  fradtions, 
o  hold  the  parts  of  the  beginning  and  ending  days  aa  whole 
by  referring  the  ad  from  which  thft  period  commenced  to 
rft  moment  of  the  day,  without  enquiring  at  what  hour  it 
T  happened  ;  and  the  ad,  which  is  the  terminus  ad  quetrij  in 
nanner,  to  the  lafl:  moment;  Viner,  vol,  2.  p.  268. 
le  "  year  and  day,"  fo  often  required  in  our  law,  was  efta- 
jd  from  the  known  effed  of  the  maxim  dies  inceptus^  &c,  as  it 
iverfally  agreed,  that  the  day  is  added  folely  in  order  to  fe- 
the  full  completion  of  the  year.  But  this  would  have  been 
:eflary,  had  it  not  been  underftood,  that  otherwife  the  coin- 
eiiient  of,  the  lafl  day  of  the  year  would  in  many  cafes  have 
fufficienL  «rThe  ad  1696,  however,  does  by  no  means  de- 
,  that  in  brder  to  have  the  benefit  of  it,  a  perfon  fliould  live 
Df  the  fixty-firft  day  ;  and  as  the  Legiflature  could  not  fup- 
that  a  man  would  juft  furvive.  to  a  moment  fixty  full  days, 
urrency  of  the  fixtieth,  which  happened  in  the  cafe  in  que- 
y  muft  be  all  that  is  required* 

fwered:  There  is  no  occafion  to  refort  either  to  the  mflu- 
of  the  Romifh  clergy,  or  to  feudal  cuftoras,  to  difcover  the 
lation  of  the  law  of  deathbed.  From  the  moft  ancient  au- 
ty  in  our  law,  it  appears  to  have  been  introduced  as  a  pro- 
m  to  dying  perfons  againft  the '  artifices  of  thofe  around 
;  Reg.  Maj.  lib.  2.  c.  18.  §  7.  Both  on  this  account,  therefore, 
IS  preferving  the  fiicceflion  to  the  natural  heir,  it  has  been 
)ved  of  by  our  moft  eminent  writers ;  Dirl.  voce  Legitima 
rum  ;  Craig,  lib.  i.  d.12.  §  36. ;  lib.  2.  d.  i.  §§  18.  28.^j  Stair, 
tit.  20.  §§  38.  41.  and  44. ;  Macdowall,  vol.  2.  p.  412.  §  17. 5 
I.  §  32i ;  Erflcine,  b.  3.  tit.  8.  §95. ;  and  in  judging  of  de-f 
s  ftated  againft  the  plea  of  the  heir,  a  ftrid  interpretation 
miformly  been  adopted;  Durie,  7th  January  1624,  Shaw; 
ily  1637,  Lord  Cranfton,  Riddell  againft  Richardfon;  Spot- 
ode,  voce  Heirs,  30th  July  1635,  Heir  of  Pencaitland  againft 
air. 

nee  ads  equipollent  to  going  to  kirk  and  market  unfup- 
d,  are  not  admitted  as  equally  probative  of  convalefcence ; 
,  7th  February  1671,  Lawrie  againft  Drummond  ;  Gof- 
28th  June  1 67 1,  Creditors  of  Balmerino  agai»ft  Lady  Cou- 
Fountainhall,  25th  November  1687,  Keirie  againft  Craigen- 
Stair,  5th  and  6th  December  1672,  Clelands  againft  Cle- 
;  Did.  vol.  I.  voce  Deathbed,  p.  2x8.  and  219. ;  Stair,  b.  3. 
.  §  28. 

id  for  the  fame  reafon  the  Court  have  given  a  rigorous  inter- 
Ltioa  of  what  fhall  be  held  as  going  to  kirk  and  market,  fo  as 
Old  the  objedion  of  deathbed  ;  Durie,  7th  July  1629,  Maxwell 
iftFairlie>  Did.  ^*ac^  Deathbed,  p.  217.;  Harcus,  {Le^.  ag.)j 

January 
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fubftitutes.  He  died  on  the  2  2d  April  thereafter,  betwixt  ten 
and  eleven  o'clock  at  night.  ^ 

Mr  Mercer,  when  he  executed  the  entail,  had  contraded  the 
difeafe  of  which  he  died,  and  he  did  not  afterwards  go  either  to 
kirk  or  market. 

Sir  John  Ogilvy  and  others,  his  heirs  at  law,  (as  reprefenting 
deceafed  lifters,)  brought  an  adion  againft  Mifs  Mercer,  and  the 
oiher  fubftitutes  in  the  entail,  for  fetting  it  alide,  becaufe  Mr 
Mercer  had  not  furvived  its  execution  for  the  fpace  of  lixty  days, 
in  terms  of  the  ad  1696,  c.  4.    In  defence.  Mils  Mercer  firji 

Pleaded :  The  law  of  deathbed,  as  being  a  reftraint  on  that 
freedom  of  difpofal  which  is  the  eflence  of  the  right  of  pro- 
perty, muft  be  ftridly  interpreted ;  nth  December  1787,  Tail- 
ziour.  ,  And  whatever  may  have  been  the  cafe  at  a  former  period 
of  fdfciety,  when  perhaps,  had  it  not  been  for  this  law,  the  clergy 
would  have  employed  their  influence  with  dying  perfons,  in  pre- 
vailing on  them  to  leave  their  fortunes  to  pious  uf(5^,jto  the  pre- 
judice of  their  near  relations,  and  when  it  was  the  objedl  of  the 
law  to  prevent  as  much  as  pofUble  the  vaflal  from  alienating  bis 
benefice  without  the  confent  of  his  fuperior,  Craig,  b.  n  c.  12. 
§  36. ;  Stair,  b.  4.  tit.  20.  §  38. ;  Remarkable  Decifions,  p.  114 ;  in 
the  prefent  age,  no  plea  of  expediency  can  be  urged  in  its  favour* 
The  a6l  1696,  therefore,  though  corredlory  in  its  nature,  yet  be- 
ing highly  expedient  in  itfelf,  ought  to  receive  that  interpretation 
which  is  moft  confonant  to  its  fpirit,  and  moft  favourable  to  the 
granter  of  the  deed,  for  whofe  benefit  it  was  intended;  Macken- 
zie's Obfervations,  p.  410.  \  Remarkable  Decifions,  p.  174. 

Now,  reckoning  from  the  2 2d  February,  the  date  of  the  entail, 
to  the  2 2d  April,  the  day  of  Mr  Mercer's  death,  he  lived  fixty 
days  after  its  execution.  It  is  true,  the  fixtieth  day  was  not  com- 
pletfe ;  but  dies  inceptus  in  favor abilibus  pro  completo  babetur.  This 
maxim  is  ftrongly  founded  in  reafon,  and  clearly  eftabliflied  in  our 
law;  Stair,  b.  2.  tit.  8.  §34*;  Fountainhall,  Stair,  February  25* 
1680,  and  7th  June  1681,  Weddel;  Stair,  26th  January  i68t.  La- 
dy Bangour  againft  Hamilton  ;  Fountainhall,  30th  June  1694, 
Wilfon  againft  Haddo ;  Fac.  Coll.  15th  January  1762,  Elliot  a- 
gainft  Fergulbn  ;  January  178 1,  Telfers  againft  Ferrier,  mention- 
ed in  Wight*s  Treatife  of  Eledion  Law,  p.  221. ;  in  the  civil  law, 
Voet,  lib.  44.  tit.  3.  §  i.  ;  Vinn.  ad.  Injl.  lib.  I.  tit.  2  7^.  p.  100. ;  lib.  41. 
t.  3.  /.  6.  et  7.  ff.  de  ufurp.  et  ufucap.  ;  lib.  44.  /.  3.  /.  15.  ff.^ 
princip.  de  diver/,  temp,  pre/crip.  ;  Grotius  Comment,  on  Matthew^ 
c.  12.  v.^o.  dib.  40.  /.  I.  l.i.ff.  de  manumijfionibus  ;  and  likewife: 
in  the  law  of  England,  Viner,  vol.  20.  p.  269.  voce  Time. 

It  is  feldom  poflible  to  afcertain  with  perfedl  accuracy  the  pre— 
cife  moment  at  which  any  given  event  or  tranfadion  took  place  r 
and  when  in  order  to  make  it  effedual,  it  is  neceflary  that  it  fhoulc 
have  happened  at  a  particular  period,  the  caft  of  the  balance  i 
in  dubio  to  be  given  where  the  favour  lies.  Accordingly,  \J\M 
pian.  7/3.  28.  /.  i.  /.  S*  ff*  9^^  tejl.  fac.  pofi.  lays  it  down,  thaai 
if  one  born  on  the  ift  January  make  his  will  on  the  31ft 
cember  of  his  fourteenth  year,  at  any  time  after  midnight, 

de( 
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deed  will  be  valid,  which  is,  in  other  words,  faying,  that  the  day 
of"  the  birth  and  that  of  executing  the  deed  were  both  to  be  rec- 
koxaed  in  making  up  the  period  of  fourteen  years,  the  age  which 
tti^  law  required  in  a  male  before  he  could  make  a  teftament. 
Indeed,  it  is  a  general  rule  in  all  cafes  where  the  period  is 
afured  by  days,  and  favourably  computed,  to  avoid  fradtions, 
d  to  hold  the  parts  of  the  beginning  and  ending  days  as  whole 
da.ys,  by  referring  the  ad  from  which  the  period  commenced  to 
the  firft  moment  of  the  day,  without  enquiring  at  what  hour  it 
really  hapf)ened  ;  and  the  ad,  which  is  the  terminus  ad  quern j  in 
like  manner,  to  the  laft  moment;  Viner,  voL  2.  p.  268. 

The  "  year  and  day,"  fo  often  required  in  our  law,  was  efta- 

Hi/hed  from  the  known  effed  of  the  maxim  dies  inceptus^  &c.  as  it 

is  univerfally  agreed,  that  the  day  is  added  folcly  in  order  to  fe- 

cure  the  full  completion  of  the  year.     But  this  would  have  been 

unneceflafy,  had  it  not  been  underftood,  that  otherwife  the  com- 

inencement  of,  the  laft  day  of  the  year  would  in  many  cafes  have 

been  fufikienL  «rThe  ad   1696,  however,  does  by  no  means  de- 

clarc,  that  in  brder  to  have  the  benefit  of  it,  a  perfon  fliould  live 

part;  of  the  fixty-firft  day  ;  and  as  the  Legiflature  could  not  fup- 

po£e  that  a  man  would  juft  furvive.  to  a  moment  fixty  full  days, 

x\rL&   currency  of  the  fixticth,  which  happened  in  the  cafe  in  que- 

ttioTi,  muft  be  all  that  is  required* 


nfwered:  There  is  no  occafion  to  refort  either  to  the  Tnflu- 

€  of  the  Romifh  clergy,  or  to  feudal  cuftoms,  to  difcover  the 

ndation  of  the  law  of  deathbed.     From  the  moft  ancient  au- 

^^c^rity  in  our  law,  it  appears  to  have  been   introduced  as  a  pro- 

^^<Slion   to   dying  perfons  againft   the   artifices  of  thofe   around 

^^^m;  Reg.  Maj.  lib.  2.  c.  i8,  §  7.    Both  on  this  account,  therefore, 

^^*^ci  as  preferving  the  fiicceflion  to  the  natural  heir,  it  has  been 

jP^  J^roved  of  by   our   moft   eminent   writers ;    Dirl.  voce  Legitima 

y^^crorum  ;  Craig,  lib.  i.  d.\z.  §  36. ;  lib.  2.  d.  i.  §§  18.  28.^j  Stair, 

*^*    -4.  tit.  20.  §§  38.  41.  and  44. ;  Macdowall,  vol.  2.  p.  412.  §  17.  j 

301.  §  32. ;    Erflcine,  b.  3.  tit.  8.  §95. ;  and  in  judging  of  de-f 

^^     Jices  ftated  againft  the  plea  of  the  heir,  a  ftrid  interpretation 

"^^^^  s  uniformly  been  adopted;  Durie,  7th  January  1624,  Shaw; 

July  1637,  Lord  Cranfton,  Riddell  againft  Richardfon;  Spot- 

^^jTVoode,  voce  Heirs,  30th  July  1635,  Heir  of  Pencaitland  againft 

*  wclain 

Hence  ads   equipollent  to  going  to  kirk  and  market   unfup- 

rted,  are  not  admitted  as  equally  probative  of  convalefcence  ; 

5iir,    7th  February   1671,    Lawrie   againft   Drummond  ;    Gof- 

rd,  28th  June  1671,  Creditors  of  Balmerino  agai»ft  Lady  Cou- 

r;  Fountainhall,  25th  November  1687,  Keirie  againft  Craigen- 

Y-     't ;  Stair,  5th  and  6th  December  1672,  Clelands  againft  Cle- 

-•^nd;  Did.  voL  i.  voce  Deathbed,  p.  218.  and  219. ;  Stair,  b.  3. 

"^it:.  4.   §  28. 

And  for  the  fame  reafon  the  Court  have  given  a  rigorous  inter- 

ation.  of  what  fhall  be  held  as  going  to  kirk  and  market,  fo  as 

^void  the  objedion  of  deathbed  ;  Durie,  7th  July  1629,  Maxwell 

S^nftFairlie>  Did.  ^*ac^  Deathbed,  p.  217.;  Harcus,  {JLefi.  ag.)^ 

January 
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fubftitutes.  He  died  on  the  2  2d  April  thereafter,  betwixt  tc 
and  eleven  o'clock  at  niglit,  ^ 

Mr  Mercer,  when  he  executed  the  entail,  had  contraded  tl: 
difeafe  of  which  he  died,  and  he  did  not  afterwards  go  either  t 
kirk  or  market. 

Sir  John  Ogilvy  and  others,  his  heirs  at  law,  (as  reprefentin 
deceafed  fifters,)  brought  an  adion  againft  Mifs  Mercer,  and  th 
oiher  fubftitutes  in  the  entail,  for  fetthig  it  afide,  becaufe  M 
Mercer  had  not  furvived  its  execution  for  the  fpace  of  fixty  day: 
in  terms  of  the  ad  1696,  c.  4.    In  defence.  Mils  Mercer  firji 

Pleaded :  The  law  of  deathbed,  as  being  a  reftraint  on  tha 
freedom  of  difpofal  which  is  the  eflence  of  the  right  of  pre 
perty,  muft  be  ftridly  interpreted ;  nth  December  1787,  Tail 
ziour,  ,  And  whatever  may  have  been  the  cafe  at  a  former  perio 
of  fofciety,  when  perhaps,  had  it  not  been  for  this  law,  thie  clerg; 
would  have  employed  their  influence  with  dying  perfons,  in  pre 
vailing  on  them  to  leave  their  fortunes  to  pious  uf(5^,jto  the  pre 
judice  of  their  near  relations,  and  when  it  was  the  objedl  of  th 
law  to  prevent  as  much  as  poflible  the  vaffal  from  alienating  bi 
ben^ce  without  the  confent  of  his  fuperior,  Craig,  b.  n  c.  12 
§  36. ;  Stair,  b,  4.  tit.  20.  §  38.  j  Remarkable  Decifions,  p.  114  ;  ii 
the  prefent  age,  no  plea  of  expediency  can  be  urged  in  its  favour 
The  a6l  1696,  therefore,  though  corredlory  in  its  nature,  yet  be 
ing  highly  expedient  in  itfelf,  ought  to  receive  that  interpretatioi 
which  is  moft  confonant  to  its  fpirit,  and  moft  favourable  to  thi 
granter  of  the  deed,  for  whofe  benefit  it  was  intended;  Macken 
zie's  Obfervations,  p.  410. ;  Remarkable  Decifions,  p,  174, 

Now,  reckoning  from  the  2 2d  February,  the  date  of  the  entail 
to  the  2 2d  April,  the  day  of  Mr  Mercer's  death,  he  lived  fixt} 
days  after  its  execution.  It  is  true,  the  fixtieth  day  was  not  com- 
pletfe ;  but  dies  incept  us  in  favor  abilibus  pro  complex  0  babetur.  Thij 
maxim  is  ftrongly  founded  in  reafon,  and  clearly  eftabliflied  inouj 
law;  Stair,  b.  2.  tit.  8.  §34.;  Fountainhall,  Stair,  February  25 
1680,  and  7th  June  1681,  Weddel;  Stair,  26th  January  168 1,  La- 
dy  Bangour  againft  Hamilton  ;  Fountainhall,  30th  June  1694 
Wilfon  againft  Haddo;  Fac.  Coll.  15th  January  1762,  Elliot  a 
gainft  Fergufon ;  January  178 1,  Telfers  againft  Ferrier,  mention- 
ed in  Wight*s  Treatife  of  Eledion  Law,  p.  221. ;  in  the  civil  law, 
l^oetj  lib.  44,  tit.  3.  §  I. ;  Vinn.ad.  InjL  lib.  I.  tit.  23,  ^.  100.;  lib.  41. 
t.  3.  /.  6.  et  7.  ff.  de  ufurp.  et  ufucap.  s  lib.  44.  /•  3.  /.  15.  jff 
princip.  de  diverf.  temp,  pre/crip.  ;  Grotius  Comment,  on  Matthew 
c.  12.  v.^o.  dib.  40.  t.  I.  l.i.ff.  de  manumijfionibus  ;  and  likewiA 
in  the  law  of  England,  Viner,  vol.  20.  p.  269.  voce  Time. 

It  is  feldom  poflible  to  afcertain  with  perfed  accuracy  the  pre- 
cife  moment  at  which  any  given  event  or  tranfadion  took  place  ; 
and  when  in  order  to  make  it  effedual,  it  is  neceflTary  that  it  fhouk 
have  happened  at  a  particular  period,  the  caft  of  the  balance  \\ 
in  dubio  to  be  given  where  the  favour  lies.  Accordingly,  LJl 
pi  an.  7/3.  28.  /.  i.  /.  5«  ^.  qui  tejl.  fac.  pojl.  lays  it  down,  tha' 
if  one  born  on  the  ift  January  make  his  will  on  the  31ft  De 
cember  of  his  fourteenth  year,  at  any  time  after  midnight,  th* 

dee^ 
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^e^<l  will  be  valid,  which  is,  in  other  words,  faying,  that  the  day 
of  the  birth  and  that  of  executing  the  deed  were  both  to  be  rec- 
j^ox^ed  in  making  up  the  period  of  fourteen  years,  the  age  which 
^ti^  law  required  in  a  male  before  he  could  make  a  teftament. 

ndeed,  it  is  a  general  rule  in  all  cafes  where  the  period  is 

sfured  by  days,  and  favourably  computed,  to  avoid  fradtions, 

to  hold  the  parts  of  the  beginning  and  ending  days  as.  whole 

ys,  by  referring  the  adl  from  which  the  period  commenced  to 

e  firft  moment  of  the  day,  without  enquiring  at  what  hour  it 

a.lly  happened  ;  and  the  ad,  which   is   the  terminus  ad  quern ^  in 

like  manner,  to  the  laft  moment;  Viner,  voL  2.  p.  268. 

The  "  year  and  day,"  fo  often  required  in  our  law,  was  efta- 
Irliihed  from  the  known  effed  of  the  maxim  dies  inceptus^  &c.  as  it 
is  univerfally  agreed,  that  the  day  is  added  folcly  in  order  to  fe- 
eure  the  full  completion  of  the  yean  But  this  would  have  been 
xiTineceflary,  had  it  not  been  underftood,  that  otherwife  the  coin- 
nnexicement  of,  the  laft  day  of  the  year  would  in  many  cafes  have 
been  fufficienL  «rThe  a6l  1696,  however,  does  by  no  means  de- 
clare, that  in  brder  to  have  the  benefit  of  it,  a  perfon  fliould  live 
pari;  of  the  fixty-firft  day  \  and  as  the  Legiflature  could  not  fup- 
pofe  that  a  man  would  juft  furvive.  to  a  moment  fixty  full  days, 
tlie  currency  of  the  fixtieth,  which  happened  in  the  cafe  in  que- 
AioTi,  muft  be  all  that  is  required. 

*  ^nfwered :  There  Is  no  occafion  to  refort  either  to  the  mflu- 
^rice  of  the  Romifh  clergy,  or  to  feudal  cuftoras,  to  difcover  the 
foundation  of  the  law  of  deathbed.  From  the  moft  ancient  au- 
tHority  in  our  law,  it  appears  to  have  been  introduced  as  a  pro- 
^^<£tion  to  dying  perfons  againft  the  artifices  of  thofe  around 
^^em;  Reg.  Maj.  lib.  2.  c.  18.  §  7.  Both  on  this  account,  therefore, 
^xid  as  preferving  the  fiicceflion  to  the  natural  heir,  it  has  been 
^F^proved  of  by  our  moft  eminent  writers ;  Dirl.  voce  Legitima 
^if^crorum  ;  Craig,  lib.  i.  rf.  12.  §  36. ;  lib.  2.  d.  i.  §§  18.  28.^j  Stair, 
^-  -4.  tit.  20.  §§38.  41.  and  44. ;  Macdowall,  vol.  2.  p.  412.  §  17. ; 
F^*  301.  §  32i ;  Erflcine,  b.  3.  tit.  8.  §95. ;  and  in  judging  of  de-f 
^^^xices  ftated  againft  the  plea  of  the  heir,  a  ftrid  interpretation 
^^s  uniformly  been  adopted;  Durie,  7th  January  1624,  Shaw; 
^^It:  July  1637,  Lord  Cranfton,  Riddell  againft  Richardfon;  Spot- 
^^ijTVoode,  voce  Heirs,  30th  July  1635,  Heir  of  Pencaitland  againft 
Sinclair. 

Hence  ads  equipollent  to  going  to  kirk  and  market  unfup- 
X^orted,  are  not  admitted  as  equally  probative  of  convalefcence ; 
Stair,  7th  February  1671,  Lawrie  againft  Drummond  ;  Gof- 
^Ord,  28th  June  167 1,  Creditors  of  Balmerino  agai»ft  Lady  Cou- 
P^r  ;  Fountainhall,  25th  November  1687,  Keirie  againft  Craigen- 
Kelt ;  Stair,  5th  and  6th  December  1672,  Clelands  againft  Cle- 
^aiidj  Did.  voL  I.  voce  Deathbed,  p.  218.  and  219. ;  Stair,  b.  3. 
^it.  4.   §  28. 

And  for  the  fame  reafon  the  Court  have  given  a  rigorous  inter- 
P^etatioa  of  what  fhall  be  held  as  going  to  kirk  and  market,  fo  as 
'o  avoid  the  objection  of  deathbed  ;  Durie,  7th  July  1629,  Maxwell 
^SsunftFairliej  Did.  voc^  Deathbed,  p*  217.;  Harcus,  {JLefi.  ag.)j 
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fubftitutes.  He  died  on  the  2  2d  April  thereafter,  betwixt  tei 
and  eleven  o'clock  at  niglit.  ^ 

Mr  Mercer,  when  he  executed  the  entail,  had  contraded  the 
difeafe  of  which  he  died,  and  he  did  not  afterwards  go  either  tc 
kirk  or  market. 

Sir  John  Ogilvy  and  others,  his  heirs  at  law,  (as  reprefentinj 
deceafed  fifters,)  brought  an  adion  againft  Mifs  Mercer,  and  the 
other  fubftitutes  in  the  entail,  for  fetting  it  afide,  becaufe  Mi 
Mercer  had  not  furvived  its  execution  for  the  fpace  of  fixty  days 
in  terms  of  the  ad  1696,  c.  4.    In  defence.  Mils  Mercer  firft 

Pleaded :  The  law  of  deathbed,  as  being  a  reftraint  on  that 
freedom  of  difpofal  which  is  the  eflence  of  the  right  of  pro- 
perty, muft  be  ftridly  interpreted ;  nth  December  1787,  Tail- 
ziour.  ,  And  whatever  may  have  been  the  cafe  at  a  former  period 
of  fofciety,  when  perhaps,  had  it  not  been  for  this  law,  tKe  clergy 
would  have  employed  their  influence  with  dying  perfons,  in  pre- 
vailing on  them  to  leave  their  fortunes  to  pious  uf(3f,Jlo  the  pre- 
judice of  their  near  relations,  and  when  it  was  the  objed  of  the 
law  to  prevent  as  much  as  poflible  the  vaflal  from  alienating  Jiis 
benefice  without  the  ccmfent  of  his  fuperior,  Craig,  b.  n  c.  I2- 
§  36. ;  Stair,  b.  4.  tit.  20.  §  38. ;  Remarkable  Decifions,  p.  114  ;  in 
the  prefent  age,  no  plea  of  expediency  can  be  urged  in  its  favour. 
The  ad  1696,  therefore,  though  corredory  in  its  nature,  yet  be- 
ing highly  expedient  in  itfelf,  ought  to  receive  that  interpretation 
which  is  moft  confonant  to  its  fpirit,  and  moft  favourable  to  the 
granter  of  the  deed,  for  whofe  benefit  it  was  intended;  Macken- 
zie's Obfervations,  p.  410. ;  Remarkable  Decifions,  p.  174. 

Now,  reckoning  from  the  2 2d  February,  the  date  of  the  entail, 
to  the  2 2d  April,  the  day  of  Mr  Mercer's  death,  he  lived  fixty 
days  after  its  execution.  It  is  true,  the  fixtieth  day  was  not  com- 
pletfe ;  but  dies  inceptus  in  ' favor abilibus  pro  compkto  babetur.  This 
maxim  is  ftrongly  founded  in  reafon,  and  clearly  eftablilhed  in  our 
law;  Stair,  b.  2.  tit.  8.  §34.;  Fountainhall,  Stair,  February  25. 
1680,  and  7th  June  1681,  Weddel;  Stair,  26th  January  i68r.  La- 
dy Bangour  againft  Hamilton ;  Fountainhall,  30th  June  1694, 
Wilfon  againft  Haddo ;  Fac.  Coll.  15th  January  1762,  Elliot  a- 
gainft  Fergufon ;  January  178 1,  Telfers  againft  Ferrier,  mention- 
ed in  Wight's  Treatife  of  Eledion  Law,  p.  221. ;  in  the  civil  law, 
l^oetj  lib.  44.  tit.  3.  §  I. ;  Vinn.ad.  Inji.  lib.  I.  tit.  23.  p.  100.;  lib.  41, 
t.  3.  /.  6.  et  7.  ff.  de  ujurp.  et  ufucap.  ;  lib.  44.  /.  3.  /.  15.  ff. 
princip.  de  diver/,  temp,  pre/crip.  ;  Grotius  Comment,  on  Matthew, 
c.  12.  V.-40.  iib.  40.  /.  I.  /.  I.  ff.  de  manumiffionibus  ;  and  likewife 
in  the  law  of  England,  Viner,  vol.  20.  p.  269.  voce  Time. 

It  is  feldom  pofiible  to  afcertain  with  perfedl  accuracy  the  pre- 
cife  moment  at  which  any  given  event  or  tranfadion  took  place  5 
and  when  in  order  to  make  it  eftedual,  it  is  necefiary  that  it  fhould 
have  happened  at  a  particular  period,  the  caft  of  the  balance  is 
in  dubio  to  be  given  where  the  favour  lies.  Accordingly,  IJl- 
pian.  /i^.  28.  /.  i.  /.  S*  ff*  9^^  tejl*  fac.  pojl.  lays  it  down,  thai 
if  one  born  on  the  ift  January  make  his  will  on  the  31ft  De- 
cember of  his  fourteenth  year,  at  any  time  after  midnight,  tVkt 

deed 
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xlc^^  will  be  Talid,  which  is,  in  other  words,  faying,  that  the  day 
of  -the  birth  and  that  of  executing  the  deed  were  both  to  be  rec- 
j^ox^ed  in  making  up  the  period  of  fourteen  years,  the  age  which 
^}^^  law  required  in  a  male  before  he  could  make  a  teftament. 

ndeed,  it  is  a  general  rule  in  all  cafes  where  the  period  is 

^fured  by  days,  and  favourably  computed,  to  avoid  fractions, 

to  hold  the  parts  of  the  beginning  and  ending  days  as.  whole 

ys,  by  referring  the  ad  from  which  the  period  commenced  to 

e  firft  moment  of  the  day,  without  enquiring  at  what  hour  it 

a.lly  happened  ;  and  the  ad,  which   is   the  terminus  ad  quern y  in 

like  manner,  to  the  laft  moment;  Viner,  vol.  2.  p.  268. 

The  "  year  and  day,"  fo  often  required  in  our  law,  was  efta- 
l>liihed  from  the  known  efFed  of  the  maxim  dies  inceptus^  &c.  as  it 
is  univerfally  agreed,  that  the  day  is  added  folely  in  order  to  fe- 
ci! re  the  full  completion  of  the  year.     But  this  would  have  been 
iiTineceflary,  had  it  not  been  underftood,  that  otherwife  the  com- 
mencement  of,  the  laft  day  of  the  year  would  in  many  cafes  have 
been  fufficienC  ^The  ad   1696,  however,  does  by  no  means  de- 
clare, that  in  brder  to  have  the  benefit  of  it,  a  perfon  fhould  live 
part;  of  the  fixty-firft  day  ;  and  as  the  Legiflature  could  not  fup- 
pofe  that  a  man  would  juft  furvive.  to  a  moment  fixty  full  days, 
tHe  currency  of  the  fixtieth,  which  happened  in  the  cafe  in  que- 
stion, muft  be  all  that  is  required* 

^  ^nfwered:  There  Is  no  occafion  to  refort  either  to  the  influ- 
CTice  of  the  Romilh  clergy,  or  to  feudal  cuftoms,  to  difcover  the 
foundation  of  the  law  of  deathbed.  From  the  moft  ancient  au- 
tHority  in  our  law,  it  appears  to  have  been  introduced  as  a  pro- 
tediion  to  dying  perfons  againft  the  artifices  of  thofe  around 
*^l^em;  Reg.  Maj.  lib.  2.  c.  i8.  §  7.  Both  on  this  account,  therefore, 
^xid  as  preferving  the  fucceffion  to  the  natural  heir,  it  has  been 
approved  of  by  our  moft  eminent  writers ;  Dirl.  voce  Legitima 
^ib^rorum  ;  Craig,  lib.  i.  rf.  12.  §  36. ;  lib.  2.  d.  i.  §§  18.  28.J  Stair, 
t>«  4.  tit.  20.  §§  38.  41.  and  44. ;  Macdowall,  vol.  2.  p.  412.  §  17.  j 
P-  301*  §  32i ;  Erfkine,  b.  3*  tit.  8.  §95. ;  and  in  judging  of  de-« 
^^^xices  ftated  againft  the  plea  of  the  heir,  a  ftrid  interpretation 
*^as  uniformly  been  adopted;  Durie,  7th  January  1624,  Shaw; 
^^ft  July  1637,  Lord  Cranfton,  Riddell  againft  Richardfon;  Spot- 
^ijfVoode,  wr^  Heirs,  30th  July  1635,  Heir  of  Pencaitland  againft 
^*Ticlair. 

Hence  ads  equipollent  to  going  to  kirk  and  market  unfup- 
I^orted,  are  not  admitted  as  equally  probative  of  convalefcence ; 
Stair,  7th  February  1671,  Lawrie  againft  Drummond  ;  Gof- 
*Orci,  28th  June  1671,  Creditors  of  Balmerino  agaiaft  Lady  Cou- 
P^r  ;  Fountainhall,  25th  November  1687,  Keirie  againft  Craigen- 
E^lt ;  Stair^  5th  and  6th  December  1672,  Clelands  againft  Cle- 
*^iid;  Did.  vol.  i.  voce  Deathbed,  p.  218.  and  219.  ;  Stair,  b.  3. 
^it.  4.   §  28. 

And  for  the  fame  reafon  the  Court  have  given  a  rigorous  inter- 
pretation, of  what  (hall  be  held  as  going  to  kirk  and  market,  fo  as 
'o  avoid  the  objection  of  deathbed  ;  Durie,  7th  July  1629,  Maxwell 
^S^inftFairlie;  Did,  voc^  Deathbed,  p.  217. ;  Harcus,  {LeS.  ag.)^ 

January 
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N  •  LXXX VL  December  1 8.  1 79 j. 

The  DISPONEES   of  George  Steel, 


AGAINST 

DAVID     WEMYSS. 

Bill  of  Exchange. — Is  a  hill  or  prcmiffory  note  granted  as  a  re 
ward  for  fervices  and  trouble  effe&ualf — A  gratuitous  draught  on  i 
banker  is  valid. 

GEoRGE  Steel,  on  the  i6th  February  1790, granted  to  Davi< 
Wemyfs,  "  as  a  conlideration  for  his  fervices  and  trouble/ 
a  promiflbry  note  for  L.  500,  payable  at  the  following  Whit 
funday. 

In  payment  of  which  he,  on  the  7th  June,  gave  him  the  follow 
ing  draught,  addrefTed  to  the  Secretary  of  the  Bank  of  Scotland 
**  On  fight  pay  to  David  Wemyfs,  or  his  order,  Five  hundrei 
'*  pounds  Sterling,  which  place  to  my  account,  without  furthe 
^*  advice."  • 

Neither  the  promiflbry  note  nor  the  draught  were  holograp] 
of  Mr  Steel,  or  attefted  by  viitnefles. 

]V|!r  Wemyfs  did  not  prefent  the  draught  at  the  Bank  till  afte] 
Mr  SteePs  death,  (24th  June  1790),  when  payment  was  refufed« 

The  difponees  of  Mr  Steel  then  brought  a  redudion  of  the 
promiflbry  note  and  draught. 

The  fervices  condefcended  on,  as  performed  to  Mr  Steel  by  Mi 
Wemyfs,  were,  afliftance  in  the  general  management  of  his  aflairs 
and  particularly  of  a  large  farm  which  he  kept  in  his  natural  pof 
feflion,  and  which  his  advanced  age,  it  was  faid,  prevented  hin 
from  fuperintending. 

The  difponees  denied  that  thefe  fervices  had  been  performed 
and  further 

Pleaded:  Bills  and  promiflbry  notes  are  exempted  from  the  fo 
lemnities  required  in  other  writings,  only  where  they  are  u£ec 
as  the  medium  of  commerce,  which  is  their  proper  objed*  Whei 
granted  without  an  onerous  caufe,  or  for  the  delivery  of  goods 
and  for  the  fame  reafon,  when  granted  as  a  reward  for  fervicei 
and  trouble,  for  which  the  granter  was  under  no  legal  obligation 
they  are  altogether  ineffedualj  Did.  v.  Bill  of  Exchange,  131! 
February  1724,  Hutton  againft  Hutton;  9th  November  172^2,  Ful- 
ton and  Clerk  againft  Blair  j  3d  December  1736,  Parkhill  againf] 
Weir  J  nth  February  1761,  Wright  againft  Wrights. 

The  draught  is  not  only  liable  to  the  fame  objedidn  with  thi 
promiflbry  note,  but  it  does  not  create  the  fame  prefumption  a 
value  received.    Such  draughts  are  frequently  given  to  fervant 

merel] 
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xlc^^  will  be  Talid,  which  is,  in  other  words,  faying,  that  the  day 
^f  -the  birth  and  that  of  executing  the  deed  were  both  to  be  rec- 
j^ox^ed  in  making  up  the  period  of  fourteen  years,  the  age  which 
^}^^  law  required  in  a  male  before  he  could  make  a  teftament. 

ndeed,  it  is  a  general  rule  in  all  cafes  where  the  period  is 

^fured  by  days,  and  favourably  computed,  to  avoid  fradions, 

to  hold  the  parts  of  the  beginning  and  ending  days  as  whole 

y s,  by  referring  the  ad  from  which  the  period  commenced  to 

e  firft  moment  of  the  day,  without  enquiring  at  what  hour  it 

a.lly  happened  ;  and  the  ac^,  which   is   the  terminus  ad  quern y  in 

like  manner,  to  the  laft  moment;  Viner,  vol.  2.  p.  268. 

The  "  year  and  day,"  fo  often  required  in  our  law,  was  efta- 
Irliihed  from  the  known  efFed  of  the  maxim  dies  inceptus^  &c.  as  it 
is  univerfally  agreed,  that  the  day  is  added  folcly  in  order  to  fe- 
ci! re  the  full  completion  of  the  year.  But  this  would  have  been 
VHTineceflary,  had  it  not  been  underftood,  that  otherwife  the  com- 
mencement of^  the  laft  day  of  the  year  would  in  many  cafes  have 
been  fufficienC.  ^The  adl  1696,  however,  does  by  no  means  de- 
clare, that  in  brder  to  have  the  benefit  of  it,  a  perfon  fhould  live 
part;  of  the  fixty-firft  day  ;  and  as  the  Legiflature  could  not  fup- 
pofe  that  a  man  would  juft  furvive.  to  a  moment  fixty  full  days, 
the  currency,  of  the  fixtieth,  which  happened  in  the  cafe  in  que- 
stion, muft  be  all  that  is  required* 

*  ^nfwered :  There  is  no  occafion  to  refort  either  to  the  influ- 
^n.ce  of  the  Romilh  clergy,  or  to  feudal  cuftoms,  to  difcover  the 
foundation  of  the  law  of  deathbed.  From  the  moft  ancient  au- 
tlxority  in  our  law,  it  appears  to  have  been  introduced  as  a  pro- 
^^diion  to  dying  perfons  againft  the '  artifices  of  thofe  around 
*^^em;  Reg.  Maj.  lib.  2.  c.  i8«  §  7.  Both  on  this  account,  therefore, 
^xid  as  preferving  the  fucceflion  to  the  natural  heir,  it  has  been 
roved  of  by  our  moft  eminent  writers ;  Dirl.  voce  Legitima 
rorum  ;  Craig,  lib.  i.  rf.  12.  §  36. ;  lib.  2.  d.  i.  §§  18.  28.^j  Stair, 
^*  4.  tit.  20.  §§38.  41.  and  44. ;  Macdowall,  vol.  2.  p.  412.  §  17.  j 
^*  30i»  §  32i ;  Erfkine,  b.  3.  tit.  8.  §  95. ;  and  in  judging  of  de-« 
^^^xices  ftated  againft  the  plea  of  the  heir,  a  ftrid  interpretation 
^as  uniformly  been  adopted;  Durie,  7th  January  1624,  Shaw; 
^^ft:  July  1637,  Lord  Cranfton,  Riddell  againft  Richard fon;  Spot- 
^ijTVoode,  voce  HcirSy  30th  July  1635,  Heir  of  Pencaitland  againft 
Sinclair. 

Hence  ads  equipollent  to  going  to  kirk  and  market  unfup- 
l^orted,  are  not  admitted  as  equally  probative  of  convalefcence ; 
Stair,  7th  February  1671,  Lawrie  againft  Drummond  ;  Gof- 
*^rd,  28th  June  1671,  Creditors  of  Balmerino  agaiaft  Lady  Cou- 
P^r  ;  Fountainhall,  25th  November  1687,  Keirie  againft  Craigen- 
K^lt ;  Stair^  5th  and  6th  December  1672,  Clelands  againft  Cle- 
^and;  Did.  voK  I.  voce  Deathbed,  p.  218.  and  219. ;  Stair,  b.  3. 
^it.  4,   §  28. 

And  for  the  fame  reafon  the  Court  have  given  a  rigorous  inter- 
pretation, of  what  (hall  be  held  as  going  to  kirk  and  market,  fo  as 
'^  avoid  the  objedkion  of  deathbed  ;  Durie,  7th  July  1629,  Maxwell 
^S:sunftFairlie3  D\6t.  voc^  Deathbed,  p.  217. ;  Harcus,  {LeS.  ag.)j 
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N*  LXXXVII.  "December  21.  1753. 

.Sir  J  A  M  E  S   C  O  L  Q^U  H  O  U  N, 


A  G  A  t  M  ST 


The  Duke  of  MONTROSE   and  others, 


AND 

The   MAGISTRATES   of  Dumbarton. 

PvBLtc  Police. — iVb  length  of  poffiffim  can  autborife  any  obfiruQifm  to 
the  navigation  of  a  public  river. 

Salmoh-fishing* — A  rigbt  of  falmon^fijbing  cannot  he  exercifed  hy 
means  of  nets  extending  acrofs  the  river ^  and  fupported  hy  Jlakes  Jtuch 
'-  into  ki  channel. 

SIR  James  Colquhoun  has  a  right  of  falmon-fiihing  in  Lochio* 
^  mond  and  the  river  Leven,  which  his  predecetors  had,  for 
ibme  time  prior  to  the  1760,  (how  long,  was  difputed^  and  was 
the  fiibjeift  of  proof),  been  accuftomed  to  exercife  by  means  of 
mafking  nets,  the  mefhes  of  which  were  from  fix  to  eight  inches 
wide.  Thefe  nets  were  put  loofe  into  the  water,  a  little  above 
the  mouth  of  the  river,  and  reached  as  near  the  fhore  on  each 
fide  as  there  was  depth  of  water  for  a  coble.  They  were  fimk 
on  the  one  fide  with  flates,  and  kept  up  on  the  other  by  cork ; 
and  to  prevent  their  being  carried  down  the  flream,  they  were 
fupported  by,  but  not  fafiened  to  fiakes  fiuck  into  the  channel  at 
c/^rtain  diftances  from  each  other,  leaving  an  empty  {pace  of  a- 
bout  twenty  feet  in  the  middle,  in  order  to  allow  boats  to 
pafs. 

In  1760,  this  fifhing  was  let  to  an  Englifh  Company,  who  made 
feve^l  akeratioiis  in  the  mode  of  conduding  it.  The  fiakes  were 
now  brought  much  clofer  to  each  other,  and  nets  of  a  much 
ftronger  texture,  and  narrower  in  the  meih  than  thofe  formerly 
ufed,  were  fafiened  to  them  both  at  top  and  bottom.  Befides,  at 
one  place  there  was  an  opening  left  in  the  nets,  by  which  the  (al- 
mon  were  allowed  to  get  into  2ijlell^  i.  e.  a  complete  inclofiire  of 
flakes  and  clofe  nets,  from  which  the  falmon  could  efcape  only  at 
the  place  of  their  entry. 

Certain  heritors  claiming  a  right  of  falmon-fifiiing  in  Lochlo- 
mond,  or  the  river  of  Enrick,  which  runs  into  it,  brought  an  ac- 
tion of  declarator,  complaining  of  the  injury  done  to  the  fifiiing, 
and  the  obftrudion  in  the  navigation  of  the  river,  occafioned  by 
this  pradice. 

The 
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Anfwered:  Every  heritor  on  the  banks  of  a  river,  unlefs  in  fo 
far  as  reftrained  by  pofitive  regulation,  has  a  right  of  occupancy 
in  the  falmon  it  contains,  which  he  may  exercife  as  he  thinks 
proper.     None  of  the  enadments  on  this  fubjecS  were  meant  to 
regulate  the  rights  of  individuals.     Their  objedl  was,  as  a  matter 
of  police,  to  prevent  the  breed  of  falmon  from  being  deftroyed ; 
and  fo  great  is  their  fecundity,  that  provided  the   fry  are  prefer-  - 
ved,    there  is   no  occafion,   for   this   purpofe,  to  take  charge  of^ 
the  grown  falmon.     Accordingly,  no  mode  of  catching  the  latter,  ^ 
whether  by  cruives  or  otl^rwife,  though  fome  of  them  have  beena 
fubje6led  to  regulations;    has   ever  been  prohibited   as    illegal;^ 
Karnes's  Statutes  Abridged,  Alexander  II.  c.  16.   Robert  I.  c.  12.  j^ 
1477,  ^^  73*  5  ^\^9y  ^*  ^5*   while  on-  the  other  hand  certain  prac — 
tices,  deftrudive  of  the  former,  have  been  altogether  forbidden,^ 
1424,  CIO.;   145^,  c.  85. ;  1469,  c.  37. 

The  adl  1581,  c.  in.  did  not  prohibit  cruives  in  general;  andJ 
it  appears  from  the  ftatute  1685,  thataperfon  claiming  a  right  to^ 
them  muft  be  infeft  in  a  right  of  falmon-fifliing,  which  by  pofFef— 
lion  may  be  explained  to  be  a  right  to  cruives,  in  the  fame  man-  - 
ner  as  a  right  of  fifliing  in  general  may  be  extended  to  a  right  of^ 
falmon-fifhing.  For  the  fame  reafon.  Sir  James  has  acquired  right 
to  the  fifhing  in  queftion,  which  is  of  an  inferior  fort  to  that  o 
cruives,  and  being  prohibited  by  no  ftatute  cannot  be  illegal; 
Stair,  26th  January  1665,  Heritors  of  Don. 

Obferved  on  the  Bench :  Every  heritor,  through  whofe  lands  a 
public  river  runs,  has  a  right  to  all  the  ordinary  ufes  of  it ;  but 
the  channel  is  Juris  publici.  The  Crown  may  give  a  right  of  fal- 
mon-fifhing, but  it  can  give  no  right  of  placing  any  permanent 
obftrudion  in  the  channel.  The  fifhing  claimed  being  on  that 
account  illegal,  every  heritor  has  a  right  to  prevent,  and  no  length 
of  time  can  authorife  its  continuance. 

The  Crown  may  indeed,  under  certain  regulations,  and  which 
are  intended  partly  for  the  benefit  of  the  heritors,  grant  a  right 
of  cruives.  This,  however,  is  to  be  confidereci  as  an  exception 
from  the  common  law.  The  purfuer  (Sir  James)  has  no  exprefs 
grant  of  cruive-fifhing,  neither  has  he  had  pofleffion  of  it,  it  is 
tmneceflary,  therefore,  in  this  cafe  to  enquire  how  far  fuch  right 
may  be  acquired  by  prefcription.  Befides,  the  fifhing  in  queilioa 
is  nearly  as  detrimental  to  the  falmon  ^  the  mode  which  the  for- 
mer interlocutor  of  the  Court  declared  to  be  on  that  account 
illegal.  Stent-nets  have  been  declared  fo;  Fount.  10.  February 
1693,  Heritors  of  Don;  19th  November  1771,  Puke  of  Queerii- 
berry  agairift  Marquis  of  Annandale  *. 

The  Court  almoft  unanimoufly,  "  In  refped  the  title  of  the  Ma* 
^*  giftrates  and  Town-council  of  Dumbarton  to  infift  in  the  pre- 
^^  fent  adion  againft  Sir  James  Colquhoun  has  been  already  fii- 
"  ftained,  found  it  unnecelfary  in  hoc  Jlatu  to  determine  upon  the 
^'  title  of  the  other  purfuers :  Found,  That  Sir  James  Colquhoun 
"  having  produced  no  right  to  a  cruive-fifhing,  he  is  not  entitled 

''  to 

•  Not  colkacd. 
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*^  to  exerclfe  his  right  of  fifhing  by  ftobs  and  nets,  as  claimed  by 
^  him  previous  to  the  year  1760,  nor  to  interrupt  the  navigation 
**  either  in  the  water  Leven,  or  in  the  mouth  of  Lochlomond ; 
**  and  in  fo  far  decerned  and  declared  in  the  adion  at  the  inftance 
*^  of  the  town  of  Dumbarton  •  and  in  the  action  of  declarator  at  the 
^*  inftance  of  Sir  James  Colquhoun,  aflbilzied  the  Magiftrates 
**  and  Town-council  of  Dumbarton  from  .the  whole  conclufions 
thereof,  and  decerned ;  but  remitted  to  the  Lord  Craig  Ordinary, 
to  hear  the  other  parties  thereupon,  and  to  proceed  and  deter- 
*'  mine  as  to  his  Lordfhip  ihall  feem  juft." 

Lord  Ordinarj,  Craig.  For  Sir  James  Colquhoua,  Dean  of  Faculty  Erjkint^ 

Gio^  Fergnjfon.      Alt.  SQlicitor-Cenfral  Blair^  Rolland^  Mortbland*    Clerk,  Gordon. 

D.  D. 


4€ 
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* 

HELEN    DOUGLAS, 

AGAINST 

Her    CREDITORS. 

Gfissio  BONORUM. — Alimest. ^^ ji  per/ofi  imprijonedfor  damages  and 
^xpences  awarded  in  an  a£lion  of  defamation^  found  entitled  to  the  be^ 
^^jftt  of  a  Ceflio  bonorum, — and  allowed  to  retain  a  part  ofberjoin* 
^^refor  ber  aliment. 

HELEN  Douglas,  widow  of  James  Baillie,  Efq;  having  been 
imprifoned  by  Elizabeth  Chalmers,  for  damages  and  ex* 
P^^ces  awarded  in  an  adion  at  her  inflance,  for  defamation, 
^^^ixght  a  procefs  of  Cejfto  bonorum  againft  her  creditors. 
^  Ix^  the  fummons,  fhe  ftated,  that  her  chief  fund  for  paying  her 
^^^ts  was  a  liferent-provifion  fettled  on  her  by  her  contrad  of 
![^^rriage,  and  (he  concluded,  that  (he  (hould  be  allowed  a  part  of 
*^  for  her  aliment. 

[l^he  fums  due  to  the  other  creditors  were  trifling,  and  oppo- 
^-^ion  was  made  only  by  Elizabeth  Chalmers  \   who  contended, 
*^^^t  the  purfuer's  infolvency  having  arifen  ex  delidlo,  (he  was  not 
^^titled  to  the  benefit  of  the  Cejfto. 

The  Court,  after  hearing  parties,  ordered  memorials,  in  which 
*ae  defender 

Pleaded : 
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The  ad  of  grace  has  little  connedion  with  the  prefent  fubjed. 
cs  fole  objed  was  to  free  the  public  from  the  expence  of  main- 
lining perfons  imprifoned  at  the  inftance  of  individuals  ;  and  all 
1  that  fituation  are  entitled  to  its  benefit,  whatever  may  have 
een  the  caufe  of  their  imprifonment ;  7th  December  1787,  Clark 
xainft  Johnfton  and  the  Procurator-Fifcal  of  Mid-Lothian.  Even 
audulent  bankrupts  are  entitled  to  it  j  27th  May  1790,  Aitken 
3^ainft  Gray. 

Obferved  on  the  Bench  :  When  a  perfon  is  imprifoned  in  modum 
eniXy  he  cannot  be  entitled  to  the  benefit  of  the  Cejffio;  but  where 
images  are  awarded  againft  him  civilitery  though  arifing  ex  deliSoj 
le  decree  puts  the  parties  into  the  fituation  of  debtor  and  ere- 
tor  to  each  other.  The  debt  is  a  civil  one,  and  the  refufal  of 
Le  Cfjffio  could  only  be  juftified  on  the  fuppofition,  that  the  of- 
xice  warranted  perpetual  imprifonment.  When  the  purfuer  of  a 
^£9  has  ufed  the  money  of  his  creditors,  he  mull  account  to  them 
•r  the  manner  in  which  it  has  been  employed,  and  he  will  not 
5  allowed  to  ftate  in  his  condefcendence  any  lofs  occafioned  by 
\\:iggling,  or  other  illegal  means.  But  the  purfuer  in  this  cafe 
L&  no  property  of  creditors  to  account  for.  Updn  this  principle, 
^  cafe  of  Moliere  was  decided. 

The  ad  of  grace  applies  wherever  the  imprifonment  is  at  the 
£^ance  of  an  individual,  whatever  be  the  ground  of  the  obli- 
Ltiion.  In  fome  early  cafeS  this  feems  not  to  have  been  fufEci- 
itly  underftood. 

The  Court  unanimoufly  found  the  purfuer  entitled  to  the  be- 
f^fit  of  the  CeJ/io. 
-Againft  the  purfuer' s  claim  for  aliment,  the^  defender 

JPleaded:  The  purfuer  of  a  Ceffio  bonorum^  even  in  the  moft  fa- 
OTirable  cafes,  muft  aflign  to  his  creditors  all  the  transfeiable 
roperty  of  which  he  is  poflTefl^ed,  and  will  be  allowed  to  retain  a 
art  for  his  aliment,  only  where  fuch  refervation  is  neceflary  for 
performance  of  profefllonal  duty. 


-^nfwered :  As  the  purfuer's  fund  for  Ipayment  of  her  creditors 
spends  upon  her  life,  and  (he  is  unfitted  both  by  age  and  edu- 
ction fronri  earning  her  fubfiftence  by  labour,  (he  muft  be  allowed 
^  r^etain  a  part  of  her  income  for  her  aliment. 

It  is  now  completely  underftood,  that  an  officer  on  half  pay, 
'in  general   any  perfon  who  has  a   certain  rank  in  fociety  to  • 
"^pport,  is  entitled  to  do  fo,  and  that  the  creditors  cannot  attach 
'^at  the  donor  has  declared  to  be  alimentary.     As  the  purfuer 
*  ^lie  widow  of  a  Qrentleman,  and  her  funds  are  intended  for  her 

^^tuent,  Ihe  cannot  be  in  a  worfe  fituation. 

Obferved  on  the  Bench  :  When  the  fund  of  payment  depends  ^ 
^Pon  the  life  of  the  debtor,  creditors  will  not  be  allowed  to  ad 

3  D  emuloufly 
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emuloufly  and  contrary  to  their  own  intereft,  by  depriving  him 
of  the  means  of  fubfiftence. 

The  Court  unanimoufly  ordained  the  purfuer  to  give  in  a  di£^ 
pofition  omnium  honorumj  with  the  refervation  of  L.  45  yearly  out 
of  her  annuity  for  her  aliment,  until  her  debts  be  paid. 

Ad.  Bean  of  Faculty  Erjkinej  CuOen,  Tatt,  D.  Douglas.     Alt.  Geo.  Ferguffoftf  Jama  Fi^ 
gufon  junior.  Clerk,  Honti. 

D.  D. 


VfoU.Xn  6flimatiiTg  the  quantum  of  aliment,  the  Court  had  in  view  both  the  extent  of 
the  purfuer's  funds,  and  of  the  debt  due  bj  her. 

Her  f^ds  coniifted  of  L.  3721  10  s.  with  fome  intereft  due  upon  it,  and  of  L.  115  par 
anmumf  during  her  life. 


The  debt  due  to  the  incarcerating  creditor  was,  fer  carnages, 
For  expences  of  procefi,  ... 

£xpeoce  of  extrsuft,  ,  -  .  - 


L.  IOC  o  o 
688  o  o 
xc6  x3     8 


L.  894  13     8 

The  Court  had  found  Mr  Baillie,  the  purfuer's  huftand,  conjundlj  liable  with  her  fi)r 
the  expence  of  proceis,  and  of  extraft,  (Fac.  Coll.  19th  Februarj  17Q0);  but  in  conie- 

Juence  of  9  remit  from  the  Houie  of  Peers,  the  obligation  againft  htm  was  reftri&ed  to 
I.  500  of  the  expence  of  proceis,  and  a  proportional  part  of  that  of  extraA.     L.  100  was 
afterwards  dedu&ed  on  account  of  certain  counter  claims  which  he  had  againft  the  de- 
fender.   The  quellion  of  alimeut  was  determined  on  the  8th  Februarj  1794. 


NO  LXXXIX. 
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Pleaded :  Draughts  like  the  prefent  are  very  frequently  gn 
by  creditors  on  their  debtors,  whether  bankers  or  individi 
and  when  paid  by  the  drawee,  they  operate  as  a  difcharge  ii 
fiivour^  upon  whatever  terms  the  bearer  may  have  got  poffi 
of  tliem.  But  they  have  not  the  fame  privilege  of  negoci 
with  bills  or  promifibry  notes.  When  transferred  to  a  third 
•ty,  all  objections  competent  againft  the  cedent  may  alfo  be 
poned  againft  the  aillgnee,  as  in  the  cafe  of  a  bond  or  other 
fonal  fecurity  ;  Erfkine,  b.  3.  tit.  5.  §§  6.  10. ;  Bacon's  Ne 
bridgment,  vol.  iii.  p.  603.  609.  Indeed,  there  being  no 
rules  for  their  negociation,  as  there  are  with  regard  to  bills,  \ 
hardfhip  would  arife  from  giving  them  the  fame  privileges. 

They  were  evidently  confidered  by  the  Legiflature  as  l^a 
effed  only  in  favour  of  the  n#ft  holder,  and  not  transferable 
bills,  otherwife  it  would  not  have  exempted  from  the  flaunp-di 
orders  on  bankers,  drawn  by  perfons  refiding  within  a  certai 
ftance  of  the  banking  -^houfe,  while  it  exprefsly  declared  all  01 
not  payable  to  the  bearer,  liablfe  to  thefe  duties;  23  Geo.  III.  ( 
§  4. ;  24  Geo*  III.  fef.  i.  C.  7.  §  3.  Indeed,  on  the  contrary 
pofition,  the  tax  might  be  evaded  in  all  bills  payable  on  dema 

Befides,  bills  payable  to  the  bearer  are  null,  as  falling  uude: 
ftatute  1696,  c.  25.;  Did.  «;.  Blank  Writ,  8th  January  1730,  ' 
kinfhaw's  Executors^ 

Obferved  on  the  Bench  :  The  draught  in  queftion  is  transfei 
like  a  bill  of  exchange.  It  is  equally  free  from  compenC 
with  a  bank-note.  It  falls  under  the  clafs  of  "  notes  of  tra 
"  companies,*'  which  are  exempted  from  the  enadments  of 
ad  i696.  Befides,  the  drawer  having  iffued  his  order  int 
terms,  is  barred  perfonali  exceptione  from  objeding  to  the  negi 
bility  of  it,  and  the  truftee  for  his  creditors  cannot  be  in  a  b( 
fituation. 

The  Lodrds  iinanimoufiy  "  refufed  the  petition,"  without 
fwers. 

Lord  Ordinary,  JuJlice^Cleri.  For  the  Petitioner,  John  Clerk.        Clerk,  Sim 

D.J 


N^J 


.7.    ' 
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^^  XC.  January  16.  i 

MATTHEW  COMB  and  cfthers, 


AGAINST 

The  MAGISTRATES  oF  Edinburgh. 

TLE  TO  Pursue.— 25  Geo.  11.  c.  9. — An  aSlion  of  declarator  and 
dami^es  '^(rinfi  the  Magi/irates  of  Edinburgb^  fufiained  at  the  in- 
J^nce  of  certain  irewers^  complaining  of  inequality  in  levying  the  duty 
^9  wo  'pennies  Scots  on  the  pint  rf  ale  and  beer. 

'  m  ^E  Magistrates  of  Edinburgh,  by  an  imprinted  ad,  dated 
%  I3lh  June  1693,  are  authorifed  ta  levy  a  duty  of  two  pen- 
^^Kiiies  Scots  '^  upon  the  pint  of  ale  and  beer  to  be  brewed  and  in* 
^^  brougfat,  or  vended,  tapped,  and  fold  within  t)he  faid  cown, 
and  raburbs  and  liberties  thereof.'*  This  duty  was  to  coatioae 
iringthc  ipace  of  15  years,  and  further  during  their  Majeflies 
^4ea(ure,  not  exceeding  the  fpace  of  30  years,  as  a  juft  time  and 
'^pace  calculated  for  the  payment  and  difcharge  of  the  Town's 


By  the  ad,  the  Magiftrates  are  direded  to  keep  diftind  ac- 
^C4>unts  of  the  produce  of  the  tax,  and  overfeers  are  appointed  to 
^Cwperiatend  their  condud  in  the  execution  of  it. 

By  the  3d  of  Geo.  I.  this  duty  was  continued  for  19  years,  af- 
^cr  the  expiry  of  the  former  ftatute;  and  additional  overfeers 
'^pvcre  appointed  to  ad  in  concert  with  thofe  named  by  the  firft 


This  duty  was  renewed  by  the  9th  of  Geo.  I.  and  afterwards 
fcsy  an  ad  pafied  in  the  25th  year  of  his  late  Majefty,  which  is  ftill 
«.n  force. 

Matthew  Comb,  and  certain  other  brewers  liable  in  the  duty, 
having  raifed  an  adion  of  declarator  and  damages  againfl  the 
UMagiftrates,    in  which  they  complained  that  the  defenders,  or 
^he  coUedors   appointed  by  them,   levied   this  duty   unequally' 
^rom  the  different  traders;  and  aflerted,  that  while  it  was  exaded 
"^om  them  to  its  full  amount,  other  traders  were  either  totally 
or  partially  exempted,  by  which  means  the  latter  were  enabled 
to  underfell  them  at  leaft  20  per  cent.     Tl>e  Magiftrates,  in  de- 
fence. 

Pleaded:  imOj  The  tax  is  the  creature  of  ftatute,  and  every 
queftion  relative  to  it  muft  be  regulated  by  ftatutable  enadment. 
Unlefs,  therefore,  it  can  be  fliown  that  the  ads  of  Parliament 
Vhich  empower  the  Magiftrates  to  levy  the  duty,  confer  upon 
every  individual  burgefs,  tanqua?n  quilibety  a  right  to  call  the  de- 
fenders to  account  for  their  management,  the  purfuers  can  have 
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no  fuch  tight  at  common  law.  Now,  the  ads  of  Parliament  s 
point  overfeers,  in  whom  the  power  of  controuling  the  cond  m 
of  the  Magiftrates  is  vefted.  It  lies  therefore  with  them,  and  x: 
with  any  private  party,  to  call  the  Magiftrates  to  account. 

Befides,  it  is  a  maxim  of  law,  that  no  perfon  is  bound  to'^ 
fwer  as  a  defender  in  any  cafe,  or  with  any  purfuer  where  an  a. 
folvitorwill  not  aflbrd  him  an  exceptio  ret  judicata  againft  a  fimil 
procefs,  raifed  at  the  inftance  of  any  other  perfon.  Now,  it 
evident,  that  although  the  defenders  were  to  be  fuccefsful  upc 
the  merits  in  the  prefent  adion,  this  abfolvitor  would  not  op< 
rate  as  a  res  judicata  in  any  procefs  brought  againft  them  by  th 
overfeers,  in  whom  the  title  to  purfue  is  vefted  by  the  ftatutes. 

Anfwered :  The  purfuers,  in  confequence  of  the  condud  of  the 
defenders,  have  fuftained  a  great  patrimonial  lofs,  and  muft  there- 
fore at  common  law  be  entitled  to  rcdrefs.  Even  ordinary  burgeflei 
are  entitled  to  call  Magiftrates  to  account  for  their  management 
of  the  revenue;  Fac.  Coll.  30th  June  1752,  Anderfon  againf 
Magiftrates  of  Renfrew.  But  the  patrimonial  intcreft  of  th( 
purfiiers,  and  confequently  their  title,  is  much  ftronger  than  tha 
of  ordinary  burgefles,  as  they  offer  to  prove  that  the  favourec 
brewers  are  enabled  to  underfell  them  at  leaft  20  per  cent. 

The  overfeers  named  by  the  ads  of  Parliament  were  appointee 
folely  with  the  view  of  attending  to  the  intereft  of  the  public,  am 
not  to  that  of  private  traders,  who  ftiould  be  injured  by  the  de 
fenders  in  the  colledion  of  the  dut;y.  Indeed,  fo  far  as  the  adioi 
is  brought  for  reparation  of  the  damage  which  the  purfuers  havt 
already  fuftained,  it  is  evident  that  the  overfeers  have  neithei 
title  nor  intereft  to  infift  in  it ;  and  it  feems  equally  clear  thai 
the  purfuers  are  entitled,  by  a  declaratory  conclufion,  to  guarc 
themfelves  againft  a  repetition  of  the  injury. 

The  objedion,  that  a  decree  of  abfolvitor  from  this  procefi 
would  not  avail  the  defenders  in  a  fimilar  adion,  at  the  inftanct 
of  different  purfuers,  docs  not  apply  to  that  part  of  the  libel  whicl 
concludes  for  repetition  and  damages.  And  at  any  rate,  this  ob- 
jection has  been  over-ruled  in  other  cafes  j  Fac.  Coll.  9th  Auguft 
1765,  Merchants  Company  and  Trades  of  Edinburgh  againft  tht 
Governors  of  Her  lot's  Hofpital. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Court  fuftained  the  purfuers  title,  and  repelled  the  de- 
fences ftated  on  this  point. 

« 

Lqrd  Reporter,  Dngborn.  Aft.  Dean  of  Faculty  Erjkine,  Monypenny. 

Alt.  lArd  Advocate  Dundas^  Neil  Fergufon.  Clerk,  Men%ies. 

m 

R.  D. 


*  • . 
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>!•  XCI.  January  16.  1794. 

Tlie  INTERIM  FACTOR  on  the  fequeftrated  Eftate  of  Ber- 
tram, Gardner  and  Company, 

AGAINST 

DAVID    THOMSON. 


POTHEC. — An  agents  wbofe  clients  eftate  was  fequeftrated^  ordained 
Co  deliver  the  bankrupts  papers  to  bis  creditors j  on  receiving  a  war^ 
r^ant  for  payment  of  bis  account  out  of  the  funds  in  medio^  as  foon  as 
ztft)ould  be  adjufted. 


J^KRUPT,  33  Geo.  III.  c.  74. — T^e  interim  faBor  is  entitled  topof^    ( 
^^/ijffion  of  tbe  oatbs  of  verity  and  mandates  produced  for  the :  creditors 
the  general  meeting  at  wbicb  be  is  appointed. 


Avid  Thomson,  writer  to  the  Signet,  was  agent  for  Meflrs 

'  Bertram,  Gardner  and  Company,  and  in  that  charader  had 

^naaxiy  of  their  papers  in  his  pofleffion.  On  their  bankruptcy,  he 
^^ed  as  clerk  to  the  general  meeting  of  creditors,  at  which  Ri- 
<^liard  Hotchkis  was  appointed  interim  fador.  The  grounds  of 
d^\3t  produced  for  the  creditors  were  immediately  returned  to 
*^ein,  but  their  oaths  of  verity  and  mandates  were  left  with  Mr 
Tl:\omfon. 

The  interim  fador  having  .demanded  from  Mr  Thomfon  the 
"^''tiole  .papers  he  held  in  his  pofleffion,  whether  as  agent  for  the 
^^xikrupts,  or  clerk  to  the  general  meeting  of  creditors,  under 
yefervation  of  his  right  of  hypothec  Mr  Thomfon,  though  will- 
^'^g  to  allow  infpedion  of  them  in  his  own  hands,  reflifed  to 
^^it  pofleffion  of  the  former,  until  an  account  due  to  him  by  the 
^^axitrupts  was  paid,  or  at  leafl  an  obligation  granted  for  payment 
"^  it  >  and  contended,  that  Mr  Hotchkis  was  not  entitled  to  pof- 
Son  of  the  latter,  as  they  belonged  to  the  creditors,  and  not  to 
^*^^  bankrupts,  of  whofe  effeds  only  he  was  appointed  to  take 
^Harge;  33  Geo.  IIL  c.74.  §  15. 

^  Opon  this  Mr  Hotchkis  prefented  a  petition  to   the   Lord  Or- 
J^^ary  on  the  bills,  to  which  his  Lordftiip  ordered  anfwers  to  be 
"  ged,  and  both  to  be  prefented  to  the  Court. 

Trhe  Lords  "  authorifed  the  faid  Richard  Hotchkis,  as  interim 

^dor  on  the  fequeftrated  eftate  of  Bertram,   Gardner   and 

dJompany,  and  of  John  Gardner,  Adam  Keir,  and  Robert  For- 

^•efter,  individual  partners  of  the  faid  Company,  and  the  tru- 

Hee  ading  for  tbe  time  upon  the  faid  eftate,  to  make  payment  to 

"  the 
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^  the  (aid  David  ThomToa  out  t^  the  finids  in  their  hands,  of  «:1^ 
^  amount  of  his  accounts,  as  (bon  as  the  fame  are  finally  lia  *u.i. 
^  dated  and  adjofted ;  and  in  the  mean  time  ordained  the  iaid  C>«u 
^  Tid  Thomiim  inftantly  to  deliver  to  the  (aid  Richard  Hotehr^\g 
^  the  whole  writings,  roucheri,  documents,  books  and  papers     ^)£ 
^  every  kind,  both  of  the  creditors  and  of  the  bankrupts,  or 
^  oeded  with  their  affairs /* 


D.I> 


N*  XCII.  Jmmary  i6.  lypi 

JOHN      GLASS, 


AG 


The  TRUSTEES  for  the  CREDITORS  of  Charles  Button...-* 


Compensation,  Retention. — A  joint  owner  of  a  Jbip  has  a  r^R^'^ 
of  preference  or  retention  on  it,  for  money  advanced  by  bim  m  its 
county  to  tbe  otber  proprietors^  above  bis  ownjbare. 


CHARLES  HuTTON,  fhipmafler  in  Culrofs,  in  confequence 
commiiBon  from  John  Glafs,  merchant  at  Stirling,  p 
chafed  a  veflel  at  Bergen  in  Norway,  for  their  joint  behoof. 

John  Glafs  advanced  to  Hutton  a  conliderable  fum  more  tb 
his  own  half  of  the  original  price  and  expence  of  fitting  out  c 
vefiel  from  that  port.  The  veflel  brought  home  a  cargo,  m  wh  i 
Hutton  had  no  interefl.  A  fettlement  afterwards  took  place 
tween  him  and  Glafs,  and  a  bill  was  granted  for  the  balance  d 
by  the  former  j  and  it  was  agreed,  that  upon  payment  of  it, 
ftiould  have  equal  right  to  the  fhip. 

Glafs  likewife  paid  a  farther  fum  for  repairs  made  on  the  y 
after  the  voyage, 

Hutton  became  bankrupt  while  ^he  veflel  was  lying  at  Culrols 

The  truftees  for  his  creditors  agreed,  that  the  j^operty  of  c 
fhip  fhould  be  wholly  transferred  to  Glafs,  at  an  appretiated  v 
lue,  which  he  became  bound  to  make  forthcoming  to  thoib  w 
fiiould  be  found  to  have  beft  right  to  it» 
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He  accordingly  raifed  a  multiple-poindmg  againft  the  truftees, 

in  which  it  was  early  eftablifhed  that  he  was  entitled  to  retain 

one  half  of  the  value  on  his  own  account.     He  farther  claimed  a 

preference  oo  the  other  half,  inter  alia,  for  the  balance  mentioned 

ii3  tlie  fettlement>  and  for  the  furniftiings  made  after  the  voyage; 

Jpleaded:  As  the  objeft  of  the  parties,  in  purchafing  the  fhip, 
yrsLS  to  earn  profit  by  freights,  and  as  the  employment  of  it  re- 
qxjLif  ed  fkill,  and  was  attended  with  rifk,  the  connedion  between 
tln^^^  came  under  the  defcription  of  a  joint  adventure,  juft  as 
inuich  as  if  Hutton  had  had  a  ihare  in  the  cargo.  Each,  there- 
fore, had  a  preference  on  the  (lock  over  the  private  creditors  of 
the  other,  for  relief  of  the  engagements  he  had  undertaken  on  its 
account;  E^rfk.  b.  3.  t.  3.  §  29.  Each  was  proprietor ^r^ /Wix;^ 
of  thdf  common  fubjedl ;  and  as  he  was  perfonally  liable  for  the 
w^liole  charges  attending  it,  the  creditors  of  the  other  cannot  in- 
(ifl  in  an  adion  communi  dividundo,  without  relieving  him  of  one 
hstlf  of  them. 

^nfwercd:  Since  the  purfuer  did  not  provide  for  his  own  fecu- 
rity  by  a  bill  of  bottomry  or  otherwife,  he  muft  be  underftood.to 
h.a.ve  made  the  advances  in  queftion  upon  the  perfonal  credit  of 
Hutton ;  and  he  has  no  more  a  real  right  in  the  Ihip,  than  if  he 
£^a.d  advanced  money  to  him  for  the  purchafe  of  plate  or  houfehold-^ 
fi^rniture,  he  would  have  had  upon  thefe  articles.  If  the  money 
^ad  been  lent  to  Hutton,  to  enable  him  to  purchafe  a  fhip  folely 
^<>r  his  own  behoof,  the  purfuer  would  have  had  no  preference 
V^pon  it ;  and  there  feems  no  reafon  why  he  ftiould  in  the  prefent 
^afe  be  in  a  better  fituation. 

The  creditors  of  a  Company,  or  joint  adventure,  are  preferable 
pxi  the  ftock  to  the  private  creditors  of  the  partners  ;  becaufe  it 
^s  in  law  held  to  belong  to  the  Company  itfelf,  and  not  to  the  per- 
^xis  engaged,  whofe  right  is  confined  to  a  Y>er{onal  jus  crediti  a- 
Sainft  it.  But  this  is  not  a  cafe  of  joint  adventure*  Each  had  a 
^^al  right  in  the  fhip  to  the  extent  of  a  half,  and  they  were  in  the 
^nie  fituation  with  regard  to  each  other,  as  the  joint  owners  of 
^^y  other  fubjed,  whether  heritable  or  moveable. 

Further,  the  purfiier  has  no  claim  of  retention  ;  becaufe  he  can- 

^^t  be  held  to  have  had  pofleflion  of  more  than  his  own  fhare  of 

^*^^  Ihip.     Hutton  might  certainly  have  difpofed  of  his  half  at 

l^leafure,  and  therefore  he  muft  have  had  pow^r  to  transfer  the 

J^^fleflion  of  it  to  a  purchafer. 

'X'he  Lord  Ordinary  repelled  the  claim  of  preference. 

^ut,  upou  advifing  a  reclaiming  petition  and  anfwers,  the  Lords^ 
^*^Q.uenced  both  by  the  merits  of  the  cafe,  and  the  decifion  i6th 
J^'^^xie  1790,  Roxburgh  againft  Greig*,  unanimoufly  found  Glafs 
*"^^^  ^  ided  to  "  a  preference  for  the  outlays  and  expence  beftowed 

ty  him  on  the  Ihip.'* 

Lord  Ordinary,  Hmderland.  AJSU  MacoHOcbie.  Alt.  Hay^  Fletcher » 


Clerk,  Colquboun. 

•  Notcolleaed. 


D.  D. 
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N'XCIII.-  January  \6,  i-jg^, 

JAMES  CRAIG  and  WILLIAM  HISLOP^ 


AGAINST 


JOHN    SPENCE,    and    others. 


PERICUI.UM. — Insuran<:£. — Av^el^  which  Jlriles  on  a  radk,  a\ 
is  got  ojgf  again  without  being  much  damaged^  is  not  held  to  bejlran 
ed. 


Lofs  arijingfrom  grain  having  been  accidentally  pumped  out  aUmg  wi 
water  from  a  Jeafy  ve//el,  not  held  to  be  a  general  average. 


A  Cargo  of  grain  originally  belonging  to  James  Craig,  and  by 
I  him  fold  to  William  Hiilop,  was  infiired  on  the  voyage  from 
Dantzic  to  Dumfries,  by  John  Spence  and  other  underwriters 
in  Edinburgh.  To  the  policy  was  (iibjoined,  as  ufual,  the  follow- 
ing note  :  "  N.  B. — Com,  feed,  fait,  fifh,  fruit,  flour,  and  provi- 
"  fions  of  all  kinds  that  are  in  their  nature  perifhable,  are  war- 
*'  ranted  free  from  all  average,  unlefs  general,  or  the  fhip  be 
^'  ftranded/' 

In  a  ftorm,  the  veflel  became  leaky,  and  alfo  fhipped  a  quanti- 
ty of  water,  fome  of  which  got  among  the  grain.  Along  with  the 
water,  part  of  the  grain  was  pumped  out.  The  mailer  at  laft 
found  it  neceflary  to  fail  for  the  harbour  of  Egoag  in  Norway,  to 
refit.  The  veflel  got  into  the  harbour  in  the  night-time,  and  af. 
ter  flie  had  caft  anchor,  (he  got  foul  of  another  fhip.  In  get- 
ting clear,  fhe  ftruck  upon  a  rock ;  but  in  confequence  of  im- 
mediate afllftance  from  the  fliore,  fhe  was  got  off;  and  it  did  not 
appear  what,  or  if  any  damage  was  fuftained  by  this  accident*  In 
order  to  repair  the  fhip,  it  was  found  neceflary  that  fhe  fhould  be 
unloaded.  A  part  of  the  damaged  grain  was  then  fold  for  what 
could  be  got  for  it,  and  part  of  it  thrown  into  the  fea.  After  the 
veflel  was  repaired,  and  had  been  fome  months  at  Egoag,  the  re- 
mainder of  the  cargo  was  put  on  board,  and  the  fhip,  without 
any  further  accident,  arrived  at  the  port  of  Dumfries. 

In  an  adtion  before  the  Court  of  Admiralty,  the  infiired  claim« 
ed  from  the  imderwriters  the  damage  ariflng  in  confequence  of 
the  deficiency  in  the  quantity  of  grain  which  arrived  at  Dum-- 
fries,  from  what  had  been  originadly  put  on  board  at  Dantzic, 
deducting  the  price  of  what  was  fold  at  Egoag :  And  the  Judge^ 
Admiral  gave  judgment  in  their  favour* 

1  In 
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2do^  The  lofs,  in  the  prefent  cafe,  comes  under  the  defcription 
of  a  general  average.  It  was  neceflary,  for  the  prefervation  of 
the  fhip,  cargo  and  c re w^  that  a  part  of  the  grain  ihould  be  pump- 
ed out  along  with  the  water,  for  the  pumps  could  not  be  wrought 
without  doing  fo;  and  had  they  been  (lopped,  the  whole  muft  have 
been  loft.  The  unloading  the  veflel  too,  in  order  that  flie  might 
be  repaired,  was  a  meafure  neceflary  for  the  general  fafety.  And 
had  it  not  been  for  this  circumftance,  the  remainder  of  the  cargo 
would  have  arrived  at  Dumfries.  The  neceflity  of  difpofingof 
a  part  at  Egoag,  may  have  arifen  from  damage  received  in  ua- 
loading  it,  or  from  its  having  been  improperly  kept  on  fhore. 


<€ 


The  Lord  Ordinary  found,   "  That  the  defenders  have  not  pro- 
ved that  the  veflel  was  ftranded  ;  and  in  refpedt  thereof,  fufUiti^ 
*'  ed  the  reafons  of  redudion." 

Upon  adviiing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench  :  A  veflel  cannot  be  faid  to  be  ftraodc 
which  only  ftrikes  againft  a  rock,  and  is  got  off  again,  witho") 
confiderable  damage.  There  is  no  evidence  in  the  prefent  cs 
that  the  damage  was  occafioned  by  the  ftriking.  When  the  i^^ 
corpus  of  the  fubjedl  infiired  arrives  at  the  end  of  the  voyage, 
though  in  a  damaged  ftate,  there  is  no  general  average.  Tb 
had  it  not  been  for  the  voluntary  ad  of  the  mafter,  might  ha. 
been  the  cafe  here,  except  as  to  what  was  pumped  out,  whi 
laft  having  been  loft  accidentally,  does  not  come  under  the 
fcription  of  a  jetfon,  or  give  rife  to  a  claim  againft  the  infiirers 

"  The  Lords  adhered.*' 

Lord  Ordinarjy  Abercromby.        A€t.  SolicUor^General Blair^  RoBautm       Alt.  AT.  R 
Clerky  Home* 

D.  D. 


N»xa 
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H^  XCiy.  January  17.  1794. 

^X      HOBERT  and  ALLAN- JAMES  BOGLES,  and  their  FACTOR 
rr,^  loco  tutorisy 


^ 


AGAINST 


GEORGE  BOGLE,  and  others. 

CjttJTiONER.— -^  cautioner  for  a  tutor  in  law  found  liable  for  debts  due 
iy  the  tutor  bimfelfto  bis  pupils^  payable  in  bis  own  lifetime,  but  not 
tbofe  wbicb  only  became  payable  at  bis  deatb. 


Oi£RT  Bogle,  in  the  contrail  of  marriage  of  his  Ton  Allan, 

became  bound  to  pay  him  L.  6000  immediately  on  his  mar« 

«nd  L.  4000  at  the  firft  term  of  Martinmas  or  Whitfundajr 

r  his  (Robert's)  death. 

.ii^ilan  Bogle  afterwards  died,  leaving  two  fons,  to  whom  Robeit 

le  their  grandfather  was  ferved  tutor  in  law.     On  this  occa- 

&omn  George  Bogle  his  brother  became  fiirety,  "  that  the  (aid  Ro- 
^'  l^ert  Bogle  fhall  make  juft  count,  reckoning,  and  payment  to 
**  ^«ihe  faid  Robert  and  James  alias  Allan- James  Bogle  his  grand- 
'*  children,  pupils  aforefaid,  and  to  their  heirs,  executors  or  ait 
*^  £gns,  of  his  haill  intromijions  with  therr  means,  eftate  and  efieds, 
*^  Xieritable  and  moveable,  and  of  what  tbereof  be  ougbt  and  JboulH 
**  M4itrdmit  witb  by  virtue  of  his  ofHce  of  tut  cry  to  them,  and 
**       «:hat  be  Jball  faitbfully  exercife  the  faid  office y 

^K  the  time  of  Allan  Bogle's  death,  there  remained  a  b^ance 

L.  3032  :  10  :  7  owing  to  him  by  his  father,  of  the  above 

6000 ;  and  this  fum,  together  with  the  L.  4000  payable  at  his 

n  death,  JRobert  Bogle  inferted  in  the  tutorial  inveiltories. 

H^obert  Bogle  afterwards  died  infolvent;  without  having  laid 

or  granted  fecurity  for  either  of  tbefe  fums.     And  a  fador  loco 

'^^is  having  been  appointed  to  the  grandchildren,  he  brought  an 

-i^n  jagainft  Robert  Bogle's  reprefentatives,  and  George  Bogle 


Hi 


is 


cautioner,  for  payment  of  them.     In  defence,  the  latter 


leaded:  The  defender  did  not  become  cautioner  for   all  the 

— 'Ts  which  Robert  Bogle  might  ovre  to  his  fon.     The  fums  now 

^^^d  for  were  due  by  him  iii  a  character  altogether  diftind  from 

^*^^  »  of  tutor,  and  the  defender  is  ho  more  bound  to  warrant  them 

*^^^:»  any  other  debt  in  the  tutorial  inventories,  which,  without 

2^:V".ftmlof  the  ttttor,  ftiay  have  been  loft  by  the  fupervening 

"^«^im|)tcy  df  the  debtdt.    The  defender's  obligation  werit  no 

'^^het  than  that  his  brother  fhould  faithfully  account  for  all  his 

^^ ^-omiffions  with  the  diatt?  6f  his  grandchildren.    But  he  did  not 

****^^iWrfr  with  either  of  the  above  fums.     The  L.  3022  :  lo  :  7 

3  G  were 
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were  already  in  his  hands  when  he  accepted  the  office,  and  th 
other  fum  of  L.  4000  he  could  not  poffibly  intromit  with,  as  i 
was  not  payable  till  after  his  death.  If  a  creditor  of  the  pupil 
had  found  it  necellary  to  attach  either  of  thefe  fums  for  his  fecu 
rity,  it  ^ould  have  beert  competent  to  have  arrefted  them  in  th. 
hands  of  Robert,  which  proves,  that  he  poflefled  them  not  in  th 
charader  of /^re?r  but  oi  debtor.  Or,  if  Robert  had  died  a  fe^ 
days  after  the  date  of  the  bond  of  caution,  without  having  take: 
any  ftep  in  the  charadler  of  tutor,  the  defender  furely  could  nc 
have  been  fubjeded  in  this  claim,  and  there  is  no  material  difFe 
rence  hetwixt  that  cafe  and  the  prefent. 

Anjwered :  The  defender  not  only  became  bound,  that  Roben 
'Bogle  fliould  account  for  his  intromiJfionsviixSxxht  eftate  of  the  pupils 
but  likewife  that  he  fliould  account  for  "  what  be  ougbt  and  JbouP- 
"  intromit  with^'*  and  ^^  that  be  Jbould  faithfully  exercife  the  /aid  office  J^ 
But  even  if  his  obligation  had  been  limited  to  intromiffionsy  th. 
conftrudlion  put  upon  that  term  is  much  too  confined.  By  intromi/ 
Jions  are  underHood,  all  that  one  perfon  has  got  into  his  hands  a 
the  funds  of  another,  and  therefore  it  is  of  no  moment  that  Ro 
bert  Bogle,  in  place  of  getting  the  fums  in  queftion,  by  pay  men 
from  others,  after  the  commencement  of  the  tutory,  had  them  ii 
his  own  hands  before  that  time.  The  defender  might  as  wel 
plead,  that  no  debt  due  to  the  pupil  by  third  parties  came  undei 
his  obligation,  although  it  fhould  have  been  loft  by  the  tutor'j 
negligence,  unlefs  the  fecurity  had  been  at  leaft  once  changed  du- 
ring the  tutory ;  for  it  was  the  duty  of  the  tutor  to  have  lent  oui 
the  L.  3022  :  10:7  upon  fufEcient  fecurity,  at  the  commencement 
of  his  office,  or  at  leaft,  when  he  firft  apprehended  a  decline  in 
his  circumftances  ;  l^oet^  lib.  26.  /.  7.  §  8. ;  /.  9.  ^1.  ff.  de  adminis 
et  peric.  tutor ^  l^c.  The  cafes  put  by  the  defender  do  not  apply*  If 
Robert  Bogle  had  died  bankrupt  within  a  few  days  after  accepting 
of  the  tutory,  he.  would  not  probably  in  that  fliort  time  have  befen 
guilty  of  mifmanagement,  and  of  confequence  no  claim  would 
have  lain  againft  his  cautioner.  And,  admitting  the  competency 
of  an  arreftment,  at  the  inftance  of  a  creditor  of  the  pupils,  in  the 
hands  of  their  grandfather,  it  affords  no  aid  to  the  defender's 
plea.  Mr  Bogle  was  accountable  to  his  pupils  in  two  characters  : 
As  proper  debtor  in  the  fums,  an  arreftment  might  have  been  ufed 
in  his  hands:  As  tutor,  it  is  equally  clear,  that  his  cautioner  is 
bound  to  make  them  good. 

With  refped  to  the  L.  4000,  as  it  was  not  payable  till  Robert 

Bogle's  death,  it  cannot  perhaps  be  faid  that  it  came  under  his 

intromiflions.      Still,  however,  as  foon  as  facultatibus,  labi  capita 

it  was  incumbent  on  him  to  have  fecured  it  to  his  pupils  5  /•  9.  §  !• 

ff.  de  adminijl.  et  peric.  tutor.     S(uod  ft  in  diem^  l^c. 

Replied :  Robert  Bogle  was  indebted  to  many  other  perfons  be- 
fide  his  pupils.  He  would  therefore  have  aded  moft  unjuftly,  if 
he  had  taken  fteps  to  have  given  them  a  preference  for  family- 
provifions,  at  the  expence  of  onerous  creditors. 

Duplicd: 
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kplied :  It  cannot  hurt  the  intereft  of  the  pupils,  that  their 
tutor  contradled  other  debts.  As  he  negleded  to  fulfil  his  obli- 
gation of  fecuring  their  eftate,  it  of  confequence  devolves  upon 
his    cautioner. 

The  Lord  Ordinary,   *'  in  refpedl  of  tlie  importance  of  the 
^'  caufe,  in  point  of  precedent,"  reported  it  upon  informations. 

Ta^o  of  the  Judges  were  for  fuflaining  the  cautioner's  defence, 
even  as  to  the  L.  3022  :  10:7,  payable  by  Robert  during  his  own 
life,  becaufe  he  did  not  get  poflefGon  of  that  fum  in  the  cha- 
racSter  of  tutor,  but,  on  the  contrary,  had  it  in  his  hands  long  be- 
fore he  held  that  office.  And  the  whole  Bench  (one  Judge 
excepted)  were  clear  that  the  cautioner  was  not  liable  for  the 
L.  4^oQO,  as  it  could  not  be  faid  that  he  had  intromitted  with  a 
fuTTx  which  was  not  payable  till  after  his  death.  Nor  was  he  blame- 
abl^  in  not  fecuring  his  pupils,  when  he  felt  his  circumftances  de- 
dirking  J  as  fuch  an  attempt  Would  probably  have  had  no  other 
eflEecS  than  to  have  forced  all  his  creditors  inftantly  to  take  mea- 
fmres  to  have  prevented  the  intended  preference. 

But  with  refpedl  to  the  debt  payable  in  his  own  lifetime,  a  great 
caaj  or  it  y  were  clear  that  the  cautioner  muft  be  fubjeded;  as  it 
'W'as  undoubtedly  an  intromiffiorij  and  therefore  ought  to  have  been, 
fecxared  by  him  in'  fuch  a  way  as  to  have  prevented  any  hazard  of 
lofs.  It  was  further  obferved.  That  if  the  purfuer  had  been  in 
polleflion  of  moveable  goods  belonging  to  his  pupils,  which  he 
lia.cl  allowed  to  perifli,  the  cautioner  would  have  been  liable ;  and 
tlxat  the  prefent  cafe  fell  to  be  decided  on  the  fame  principles. 
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"The  Court  accordingly  "  repelled  the  defences  pleaded  for  the 
defender  George  Bogle,  quoad  the  L.  3022  :  10:  7  Sterling  of 
the  pupils  funds,  for  which  the  faid  Robert  Bogle  was  debtor 
zo  them  when  he  was  appointed  their  tutor.  But  quoad  the  claim 
for  L.  4000,  which  was  not  payable  till  the  firft  term  of  Whit- 
funday  or  Martinmas  after  the  death  of  Robert  Bogle,  they 
found  that  this  did  not  fall  under  the  Cautionary  obligation.'' 


Lord  Ordinarj,  EJkgrove.  A3.  Rolland^  Archibald  Campbell  }vai\ot. 

Alt.  Soliciior»Gineral  Blair,  Archibald  CamfbeU.  Clerk',  Menzies. 


R.  D. 
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N^  XCV.  January  21.  1794. 


The  TRUSTEES  on  the  (equeftrated  Eflate  of  DaTid  MarfhalL^  j]^ 


AGAINST 

JAMES  PROVAN  and  COMPANY,  and  others. 

Bankhuft. — Compensation. — ^Retention. — A  perfm^s  fmri 
-    Jtng  goods  within  Jixty  days  of  the  feller^ s  bankruptcy^  and  afti 

wards  getting  bills  granted  by  bim  to  others^  indorfed  to  himfelf  -  f^. 

the  purpoje  of  compenfating  the  price  with  tbeniy  futnd  to  be  an  i/S^S/^. 

,gal  tranfaStion^ 

DAviD  Marshall  fold  Provan  and  Company  goods  to 
amount  of  L.  253  :  6 :  9  Sterling,  for  which  they  agreed 
.grant  him  bills  payable  fix  months  after  date.     Provan  and  C(^^ 
pany  alleged  that  this  fale  happened  on  the  loth  January  17 
while  Marihall  contended,  that  it  did  not  take  place  till  the  2 
of  that  month. 

In  the  year  1791,  Hamilton  and  Company  had  fold  Marfla.  ai/ 
goods  to  a  confiderable  amount,  and  in  part  payment'* had  :^^e* 
ceived  two  bills,  accepted  by  Marfhall,  amounting  together  to 

L*  237,  13  s. 

On  the  2ift  January  1792,  Hamilton  and  Company  indor 
thefe  two  bills  to  Provan  and  Company,  who,  in  return,  grant 
their  own  bill  to  Hamilton  and  Company  for  their  amount. 

David  Marlhall  having  foon  after  demanded  from  Provan  an^ 
Company  bills,  in  terms  of  their  agreement,  for  the  price  of  th^- 
goods  which  he  had  fold  them,  they  pleaded  compenfation  to  thc^  ^^^ 
extent  of  the  bills  which  they  had  thus  got  indorfed  to  them,  an 
offered  him  cafh  for  the  balance. 

Marfhall's  eflate  was  fcqueftrated  up)on  the  3d  February  1792 
and  on  the  20th  he  was  rendered  bankrupt,  in  terms  of  the  ad 
1696. 

The  truftee  on  his  fcqueftrated  eftate  brought  an  adion,  in 
which  he  called  both  Provan  and  Company,  and  Hamilton  and 
Company,  concluding  for  payment  of  the  price  of  the  goods  fiir- 
nifhed  by  Marfhall  to  Provan  and  Company  ;  and 

Pleaded:  It  is  admitted  that  Provan  and  Company  got  Mar- 
fhalPs  bills  indorfed  to  them  on  the  2ifl  January.     If  therefore 
the  fale  of  the  goods  by  Marfhall  to 'them  took  place  on  the  24 
of  that  month,  (a  fad  of  which  proof  is  offered),  the  tranfadiontf^^^ 
ialls  diredly  under  the  ad  1696^  the  delivery  of  the  goods 
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it  fell  under  the  expre(s  words  of  the  ^£t  1696*    The  queftie 
therefore  came  fimply  to  be  cui  incumbit  prcbatio. 

All  the  other  Judges  a^eed  with  his  Lordfhip,  that  if  the  (al 

took  place  after  the  date  of  the  indorfations,  the  tranfadion  fe. 

under  the  a£k  1696 ;  but  they  differed  from  him  in  thinking  i 

valid,  if  the  fale  by  Marfhall  took  place  on  the  loth  Januar> 

The  ad  165)69  (it  was  obferved,)  being  made  to  reprefs  fraud,  an. 

as  every  podOSble  device  would  be  fallen  upon  to  evade  it,  the  moi 

liberal  interpretation  (hould  be  given  to  it.     The  preAimption  a 

law  arifing  from  it,  is,  that  a  perfon  forefees  his  bankruptcy  6 

days  before  it  occurs ;  and  therefore  all  fecurities  granted  by  hin 

for  prior  debts,  within  that  period,  are  annulled.     But  if  th( 

tranfadion  in  queftion  were  fiiftained,  a  perfon,  even  within  a 

few  days  of  infolvoicy,  might  defeat  this  falutary  regulatioQ^ 

merely  by  informing  a  favourite  creditor  of  his  fituation,  and 

defiring  him  to  aiEgn  his  debt  to  ibipe  friend,  to  whom  he  had 

ibid  goods  equal  to  its  amount,  for  the  price  of  which  he  would 

be  entitled  to  plead  compen(ation  upon  the  debt  thus  afligned. 

Although,  therefore,  in  the  prefent  ci^e,  there  was  no  evidence 

of  the  bankrupt's  being  privy  to  the  tranisu^ion  between  the  two 

defenders,  yet  it  was  too  dangerous,  in  point  of  precedent,  to 

l>e  ilij^rted.     Indeed,  independent  of  the  badnefs  of  its  general 

tendency,  it  is  clear,  from  ^e  whole  circumflances  attending 

this  tranfa&ion,  that  the  indodation  of  the  bills  aroie  from  an 

apprehenfion  of  IVfarfhall's  bai^Lruptcy  j  and  on  that  account  it 

was  an  imparoper  accommodation  by  Provan  and  Company  to 

Hamilton  and  Company;  efpecially  as  the  former  had  previoufly 

entered  into  an  agreement  with  Marfhall,  to  grant  him  their  qwn 

bills  for  his  goods,  from  which  they  were  not  entitled  to  depart. 

The  Court  "  adhered.'^ 

Lord  Ordiaary,  HemkrioMd.        Aft.  CMcn.        Ak.  Corbet.        Clerk,  Siaclair. 

R.  D. 
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mode  in  their  power  of  forcing  him  to  relieve  them  from  th 
hardfhip. 

Anfweredj  imOy  When  originally  the  connexion  between  fup 
rior  and  vaflal  was  a  matter  of  perfonal  favour  and  attachme 
no  change  of  either  could  take   place   without  mutual  confe 
But,  when  afterwards  a  confideration  in  money  was  fubftitut 
for  perfonal  fervices,  and  the  parties  came  to  have  no  furth 
connexion  with  each  other,  than  in  fo  far  as  their  patrimonial*  i 
tereft  was  concerned,  it  came  tp  be  underftood,  that  each  was 
liberty  to  ad  in  any  way  which  did  not  injure  the  right  of  t' 
other ;    and   the   fuperior  continued  to  be  prohibited  from 
terpofing  a  third  party  between  himfelf  and  his  vaflal,  merely 
caufe  by  that  means  the  amount  of  the  feudal  cafualties  might 
increafed.     This  prohibition,  however,  ftrikes  only  againil  ir: 
deemable  difpofitions,   and  not  againft  rights  in  fecurityj    t 
caufe  the  granter  of  the  latter  continues   to  be  fuperior,  and 
alone  entitled  to  all  the  feudal  cafualties.     The  creditor,  on  t 


other  hand,  acquires  only  a  right  of  pledge,  of  which  a  fimj 
difcharge,  without  new  infeftment  on  the  part  of  the  fuperiorj 
fufEcient  to  diveft  him.  Er(k*  b.  2.  tit.  8.  §31.  tit.  12.  §  46.  Bai 
b.  2.  tit.  5.  §  I.  Stair,  b.  2.  tit.  10.  §  i.  Forbes,  sth  July  17 
Bennet  againft  Drummond.  Even  a  public  infeftment  would 
give  the  creditor  any  higher  right.  There  can  be  no  doubt,  tl 
the  vaflal  may  grant  fuch  fecurities,  and  there  is  no  reafon  w 
the  fame  right  fhould  be  denied  to  the  fuperior. 

2do^The  right  of  the  creditor  being  once  legally  conftituted, 
after  deed  of  the  debtor,  or  of  his  heir,  nor  confequently  th.^ 
circumftance  of  the  latter  negleding  to  enter,  can  afFed  it.     Be-^ 
fides,  in  the  character  of  apparency,  even  the  heir  himfelf  is  en-^ 
titled  to  draw  feu-duties  from    vaflals,  in  the  fame  manner  as^ 
rents  from  tenants. 

When  the  immediate  fuperior  refufes  to  enter,  his  vaflals  may 
get  themfelves  entered,  without  any  additional  expence,  by  ha- 
ving recourfe  to  the  next  fuperior,  or  to  the  Crown  ;  1474,  c.  58. 
And,  when  a  declarator  of  the  tinfel  of  the  fuperiority  is  obtain- 
ed, the  fuperior  pafled  over  lofes  his  right  to  the  non-entry  du- 
ties, but  is  ftill  entitled  to  the  feu-duty,  and  other  cafiialties. 
Mackenzie's  Obfervations  on  ad  i68i,c.  21.  Wight  on  Elec- 
tions, p.  205.,  1780,  Earl  of  Fife  and  Sir  James  Duff  againft  Sir 
John  Sinclair. 

Replied :  The  right  of  vafllils  to  a  renewal  of  their  invefti- 
ture  is  coeval  with  the  feudal  contrad,  and  antecedent  to  the 
right  of  any  creditor. 

There  is  a  material  difference  between  the  permanent  right  of 
a  feuer  and  the  temporary  one  of  a  tenant  5  and,  if  the  latter  had 
any  claim  againft  his  landlord,  which  an  apparent  heir  could  not 
grant,  he  would  not  be  entitled  to  demand  rent  from  him.  Be- 
fides  all  the  expence  and  trouble  incurred  by  vaflals  in  charging 
a  higher  fuperior,  he  would  not  be  obliged  to  enter  them  untu 
all  the  arrears  due  by  the  immediate  fuperior  were  paid. 

I  The 
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The  Doi^or,  neverthelefs,  having  brought  a  procefs  of  a 
tation^  the  Earl,  in  bar  of  it,  founded  on  the  miflive. 

The  Court,  conlidering  the  tranfadion  as  a  paSlum  illicit 
|>elled  the  obie<3:ion« 

The  Earl,  m  a  reclaiming  petition,     , 

Pleaded:  A  mioifter  is  the  unlimited  proprietor  of  his 
He  may  affign  it  either  gratuitoufly  or  for  an  onerous  cai 
ring  his  life,  although  he  fhould  thereby  render  himfelf  in 
.  of  fupporting  his  rank*  As  therefore  an  afCgnation  from 
fuer,  conveying  to  the  Earl  his  whole  fiipend,  on  receiv 
L.  300,  would  have  been  binding  on  him,  a  fortiori  muft  the 
in  queftion,  which  only  precludes  him  from  augmenting  it 

The  intcreft  of  the  benefice  is  not  hurt  by  the  bargain, 
contrary,  by  means  of  it  the  heritors  will  not  have  it  i 
power  to  plead  a  recent  augmentation  againfl  the  next  inci 
who  from  the  progrellive  improvement  of  the  country, 
entitled  to  a  larger  ftipend  than  the  prefent  purfuer  cou 
expeded« 

The  Lords  refufed  the  petition  wilhout  anfwers. 

For  the  Fetidcmery  Dean  of  Faculty  Erjkine. 


N^XCVIU-  January  21. 

JAMES     BARRON, 

AGAINST 

SARAH     ROSE, 


Locus  PoENiTENTijB. — A  bargain  concerning  heritage^  enterei 
mijjives^  found  not  to  be  bindings  where  one  of  the  mijjives  wai 
bative. 

J  Ames  Barron  conveyed  his  right  in  certain  houfes  tc 
Rofe,  by  the  following  holograph  miflive  : 

*'  Madam,  Fort-George^  2/^tb  November  i 

'^  I  promife  to  give  you  poflefllon  of  all  the  houfes  belon 
^'  me  m  Campbelltown,  at  Whitfunday  1793,  according 
^'  agreement  of  this  date.** 


Mrs  Rofe,  on  the  other  hand,  granted  another  miflive, 
lame  date^  to  Barron,  obliging  berfelf  to  pay  the  price 
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rrin  of  her  entry ;  it  was,  however,  neither  holograph  nor  at- 
rfled  by  witnefles. 

James  Barron  afterwards  brought  an  adion,  concluding  agalnft 
er  to  fulfil  the  bargain. 

In  defence,  (he  urged,  that  as  her  own  miffive  was  not  holog;raph, 
iG  was  entitled  to  depart  from  itj  26th  February  1 761,  Fulton 
inft  Johnftone. 


The  Lord  Ordinary  found,  ^^  That  the  counter  miffive  by  the 
defender  not  being  holograph,  or  otherwife  probative,  the  bar- 
gain, which  related  to  an  heritable  (ubjed,  was  incomplete,  and 
he  defender  at  liberty  to  refile,  and  therefore  aflbilzied  her/' 

n  a  reclaiming  petition  the  purfuer 

JPleaded:  It  is  no  doubt  a  fettled  point,  that  in  bargains  refped- 
i^  heritage,  there  is  locus  pctnUentia  tllf  they  are  completed  by  a 
>xrmal  writing.  But,  as  the  defender's  miffive  related  merely  to 
B.^  price^  and  had  no  reference  to  the  conveyance  of  heritage,  it 
-^s  not  neceflary  that  it  (hould  be  holograph  ;  on  the  contrary,  a 
^xbal  obligation  proved  by  her  oath,  would  of  itfelf  have  been 

^cient.  The  delivery  and  acceptance  of  the  regular  miffive, 
liging  the  purfuer  to  convey  the  fubjed,  completed  the  tranf- 
ion,  and  barred  locus  poenitentia ;  Stair,  b.  i.  tit.  10.  §  9.  j 
L^m.  Decif.  23d  November  1748,  Lord  Kilkerran  againft  Pater- 
0x1;  Did.  vol.  3.  p.  221.5  loth  Auguft  1759,  Muirhead  againft 
21^1mers. 

Obferted on  the  Bench:  A  bargain  concerning  heritage  may 
lideed  be  completed  by  an  unilateral  obligation.  But  the  pre- 
cnt  is  not  a  cafe  of  that  kind.  It  is  a  mutual  contrad,  entered 
"^to  by  miffives,  which  muft  be  binding  on  both  or  neither  of 
He  contrading  parties.  This  is  the  rule  in  all  bargains  concern- 
pg  heritage,  as  has  been  folemnly  decided  5  29th  November  1764, 
^ulton  ag-ainft  Johnfton;  22dMay  1790,  Macfarlane  againft  Grieve, 
l^c.  Lord  Karnes  thought  otherwife,  which  led  him  in  jreporting 
^me  of  thofe  cafes,  to  give  them  a  different  turn*  That  of  Lord 
^ilkosf^an  againft  Paterfon,  23d  November  1748,  proceeded  en- 
^^reiy  upon  fpecialties,  though  it  has  erroneously  been  fuppofed  to 
be  a  decifton  upon  the  general  point  of  law. 

The  Court  refufed  the  petition  without  anfwers. 

Lord  Ordinarj,  PoUemmet,        For  the  Petitioiier,  Af.  Rofi.        Clerk,  Gordotu 

K.  D. 


a^  XCIX. 


220  DECISIONS    OF    THi:  1J»  XCI 


N*  XCIX.  January  25.  1794, 

ROBERT      MACKA^r 


— •« 


AGAINST 


His  CREDITORS. 


Cessio  BoNORUM. — Aliment. — l^he  purfuer  of  a  CefGo  honor 
allowed  to  retain  a  fmall  annuity  for  bis  aliment^  although  the  da 
bad  not  declared  it  alimentary. 

ROBERT  Mackat,  a  fhopkeeper,  having  become  bankna^z^i: 
hrought  a  procefs  of  CeJ/io  bonorum. 

His  chief  property  confi  fled  in  a  reverfipnary  intereft  in  t 
eitate  of  an  uncle,  which  depended  upon  his  furviving  certa 
other  perfons,  and  in  an  annuity  which  the  uncle  had  left  hir 
under  the  management  of  truflees,  with  power,  if  ihey  fhou^ 
think  it.for  his  intereft,  (of  which  they  were  to  be  the  foi 
judges),  to  advance  either  the  whole  or  a  part  of  the  capita- 
The  annuity  had  been  originally  L.  ij,  but  had  been  reduced  t 
L.  9,  in  confequence  of  advances  made  to  him  by  the  truilees. 

The  creditors  contended,  that  if  the  truftees  fhould  refufe,  anc^ 
thCrpCourt  ihpuld  not  think  proper  to  compel  them  to  advance  th^ 
reu\ainder  of  the  capital,  the  purfuer  ihould  be  obliged  to  aflign  tc^ 
them  the  annuity,  as  the  donor  had  not  declared  it  to  be  alimen 
tary,  or  free  frpm  the  diligence  of  his  creditors. 

The  truftees  having  declined  to  advance  the  money,  the  purfue 
ftated,  That  he  was  one  of  feven  nephews  and  nieces  to  whom  le 
gacies  were  left ;  hut  the  only  one  to  whon*  an  annuity  was  given,^ 
bccaufe  from  the  facility  of  his  difpofition  ]»is  unqle  did  not  thinks 
him  capable  of  providing  for  himfelf ;  and  further 

Pleadied :  The  annuity  vas  evidently  intended  for  the  puriiier's  ^  "^ 
aliment.  Befides,  it  is  lb  fmall,  that  the  purfuer,  who.was  not  bred 
to  any  handicraft,  is  entitled  to  retain  it,  as  coming  under 
the  benejiciim  competent ifcs  s  Jith  July  1778,  Reid  againft  Donald- 
fon  ;  5th  Auguft  1788,  Pringle  againft  Neilfon.  If  the  creditors 
ftiould  continue  to  confine  him,  they  would  be  obliged  to  give 
him  a)  greater  allowance  ;  and  they  are  evidently  interefted 
in  his  being  at  liberty  and  fubfifted,  as  his  reverfionary  in- 
tereft  in  his  uncle's  eftate  depends  upon  his  furviving  other  per- 
fons. 

On  advifing  a  condefcendence,  with  a  minute  and  anfwers,  it 
was 

Ob/erved 
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In  a  fufpenfion  and  redudion  of  this  decree,  as  ultra  vires  of  tho 

arbiters,  brought  by  Woddrop,  he  contended  that  they  had  taken- 

into  their  confideration  the  other  meliorations  claimed  by  Fihlay, 

befides  the  manure,  for  which  alone  h^e  -was  entitled  to  deduc- 

•  tion. 

Finlay,  on  the  other  hand,  aflerted,  'that  the  arbiters  meant 
only  to  give  him  an  allowance  for  the  meliorations  occafloned  by 
the  manure  ;  and  craved  that  they  might  be  -examined^  in  order 
:to  afcertain  this-fa<3:. 

•The  'Lord  Ordinary,  before  atifwer,  ordained  the  arbiters  to 
declare,  by  a  writing  under  their  hands,  which  of  the  two  mean* 
vings  they  had  ifl  view,  in  ufing  the  expreflion  in  queftion. 

In  a  reclaiming  petition,  the  fufpender 

Pkaded :  A  fubmiflion  is  an  agreement  to  ad  as  the  peribns 

"therein  named  fhall  dired.     The  decree  pronounced  by  them  is 

equally  binding  .on  the  parties,  as  a  mutual  contrad  framed  by 

thenlfelves  ;  and  If  the  arbiters  do  not  exceed  their  powers, «  is 

■  equally  free  fro;n  objedion  or  review. 

The  decree  of  an  arbiter,''like  the'finalTentence  of  a  Judge,  ad- 
mits  of  no  extrinfic  explanation;  Bankton,  vol.  i.  p.  457.  §  22* 
It  is  the  fubjed  of  conftrudion,  not  of  evidence.     It  is  acknow- 
ledged that  an  arbiter  cannot  alter  or  amend  his  decree,  and  there 
is  the  fame  reafon  againft. allowing  him  to  ea;plain  it.     For  not  on- 
ly is  there  no  accurate  diftindion  between  airibiguity  and  error 
but  there  are  infinite  degrees  of  both  j  and  what  appears  clear  to 
lOne  perfon,  inay  appear  ambiguous  to  another  j  fo  that,  if  ^n  ex- 
planation can.be  admitted  in  one  cafe,  it  muA  be  fo  in  every 
one  where  any  objedion  can  be  ftarted  :   And  danger  will  refiilt, 
not  only^from  want  of  recolled^ion  in  arbiters,  but  from  their* 
corruption,  and  particularly  where  their  decree   is   challenged 
as  tiltrn  vires ^  from  the  temptation  of  giving  it  that  explanation 
-which  they  find  is  neceflary  to  fupport  it* 

Befides,  the  power  of  arbiters  is  at  an  end    whenever  their 
decree  is  pronounced  j  and  if  it  is  afterwards  to  be  afFeded  by  ex- 
trinfic evidence,  there  feems  no  reafon  why  they  alone  ihould  be 
-examined,  or  why  a  proof  at  large  (hould  not  betillowed. 

It  is  true  the  proof  granted  in  the  prefent  cafe  is  before  anfwer; 
but  although  a  Judge  will  not  determine  the  relevancy  of  the  ran- 
dom allegations  of  parties,  but  will  require  their  averments  to  be 
efl:ablifhed  by  evidence  before  giving  a  judgment,  wherever  the 
competency  of  the  mode  of  probation  is-dilpnted,  that  point  mnft  be 
decided  before  the  parties  are  put  to  the  expence  of  a  proof  j 
22d  June  1763,  Norvel  againfl:  Ramfay ;  irth  March  17&6,  Mac^ 
donald  againft  Callender  j  26th  February  1787,  Wilfon  and  Corfe 
againfl  Kay. 

Anfwered:  Although  an  arhiter  cannot  carry  his  judgments  into 
•execution,  like  an  ordinary  Judge.,  he  has  the  fame  powers  with 

^  him, 


J 
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The  Lords  almoft  unanimoufly  found,  '^  That  in  this  caie 
^^  not  competent  to  examine  the  arbiters  ;^^  and  remitted  tcz 
Lord  Ordinary  to  proceed  accordingly  K 

.    Lord  Ordintrj,  Cra^,  For  die  Sufpendefy  Dam  ifPaetJfy  E^fituu, 

Jobn  Millar  joaiac.  Alt.  Fladkt.  Qak^  Sisutmr. 

D. 


N  "^  GI.  February  5.  175 

Dr    ROBERT    M  O  I  R, 


AGAINST 

Dr  CHARLES  ALEXANDER  GRAHAM,  and  others. 


POINT      I. 

Tailzib. — Clause. — Presumption. — A  claufe  in  an  entaUj 
bihiting  tbe  beirs  called  to  tbe  fuccejffion  from  raifmg  tbe  renU 
yond  a  certain  amount ^  found  to  be  revoked^  by  tbe  entailer's  increi 
tbem  in  bis  own  lifetime  above  tbe  fum  fpecified. 

("^EoRGE  MoiR,  in  1787,  executed  an  entail  of  the  eftatc 
jr  Leckie,  with  ftrift  irritant,  and  refolutive  claufes.  Am 
others  it  contained  the  following  condition  :  "  Nor  fhall  it  b 
"  the  power  of  the  heirs-male  of  my  body,  or  others,  heirs  f< 
"  faid,  fubftituted  to  them,  to  increafe  the  rental  above  L.  i 

Sterling  per  annum,  including  kain  and  cafualties,  fo  as  the  n 

may  be  always  well  and  regularly  paid ;  but  without  prejui 
"  to  the  heir  in  poffeffion,  to  take  grafliims  for  any  leafe  he  1 
^*  grant,  not  exceeding  19  years,  of  any  part  of  faid  lands.** 

The  rental  of  the  eftate,  at  the  date  of  the  entail,  was  L. 
Sterling ;  and  when  the  leafes  expired,  Mr  Moir  augmented 
without  any  regard  to  this  claufe. 

In  179T,  he  executed  a  deed,  where,  after  making  fome  alt 
tions,  but  none  on  this  claufe,  •*  he  approves  of  the  forefaid  d 
*^  of  entail,  in  all  the  other  articles  and  claufes  thereof.'* 

At  the  time,  however,  when  he  executed  this  laft  deed, 
rental  of  the  eftate  exceeded  L.  looo.     And  at  his  death,  in  i^ 
it  amounted  to  L.  11 23,  6  s.  without  including  any  rent  for 
acres  in  his  natural  poileflion. 


*  Befides  arguing  the  general  point,  parties  had  recourle  to  the  fj^eclal  circamft 
of  the  cafe  \  but  the  Court  went  upon  general  grounds. 
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Ir  Robert  Moir  fucceeded  him,  under  the  entail,  and  brought 
_  adion  againft  the  fubllitutes,  conchiding,  that  the  faid  George 
IV^c^ir  having  increafed  the  rental  above  the  fum  of  L.  looo,  had 
tli^reby  revoked  the  above-cited  claufe ;  and  that,  therefore,  the 
pu.4^^uer  fhould  be  at  liberty  to  keep  up  and  augment  the  rent  of 
th^  entailed  eftate,  as  freely  as  if  it  had  not  been  inferted.  In 
£i3^>port  of  this  conchifion,  he 

J^kadtd :  As  the  claufe  in  queftion  has  been  fo  far  infringed  by 
tVi.^  entailfer  himfelf,  that  it  cannot  be  complied  with  in  ter?nirns, 
it  xnuft  be  wholly  at  an  end.  It  does  not  prohibit  the  entailer 
m  maintaining  the  rental  as  he  found  it ;  and  it  would  not  be 
prohibition  in  the  entail,  but  a  new  and  a  different  one,  which 
uld  reftrain  the  heir  in  poflelllon  from  increaling  it  ftill  far- 
,  at  the  expiration  of  the  current  leafes. 


^nfwercd :  The  deed  of  alteration  executed  by  Mr  Moir,  re- 
ing  certain  claufes  of  his  entail,  and  approving  of  all  the 
ocH^rs,  at  a  period  when  he  had  raifedhis  rental  to  above  L.  1000, 
preoludes  any  prefumption  that  he  meant  to  recal  the  conditiorl 
in  queftion.  Indeed,  fuppoling  he  had  not  made  fuch  a  deed, 
tlaere  would  have  been  no  room  for  that  prefumption.  By  taking 
a  higher  rent  himfelf,  he  exercifed  the  right  of  an  unlimit- 
^  j^roprietor,  but  did  nothing  which  was  inconfiftent  with  his 
ipLt^entioo  of  circumfcribing  the  powers  of  his  fucceflbrs.  Thefur- 
pliis  rent,  which  he  himfelf  ftipulated,  may  no  doubt  be  levied 
by  the  purfuer ;  but  were  he  to  renew  the  current  leafes,  with- 
Wit  confining  the  rent  of  the  whole  eftate  to  L.  loco,  as  he  would 
tliOB,  by  a  voluntary  ac^  of  his  own,  be  violating  the  terms  of 
^iiue  (entail,  he  would  be  guilty  of  an  adt  of  contravention. 

The  Lord  Ordinary  reported  the  caufe  on  memorials. 

-After  a  good  deal  of  reafoning,  the  Court  came  to  be  of  opi- 
nion, That  the  claufe  was  to  be  held  as  difcharged  by  the  entailer, 
^^Bmis  ipjis  ct  faclis.  Some  of  the  Judges  at  firft  doubted,  whether 
^cceeding  heirs  could  raife  the  rental  above  the  fqm  it  amounted 
'o  at  George  Moir's  death;  but  it  was  obferved.  That  even  if 
-  5^*s  had  clearly  been  his  intention,  yet,  as  limitations  on  property 
re  unfavourable,  and  as  the  claufe  did  not  contain  that  precilc 


to 


l^i^obibition,  it  ought  not  to  be  inferred  by  implication.     The  en- 
^^i  1  contained  no  claufe,  obliging  the  heirs  in  fuccellion  to  dimi- 
"  the  rental ;  and  no  heir  in  expectancy  could  have  an  intereft 
infift  on  his  doing  fo. 

It  was  accordingly  found  unanimoully,  f*  That  the  tailzjer 
leaving  in  his  own  lifetime  raifed  his  rent  beyond  L.  1000  Ster- 
ling yearly,  the  claufe  reflraining  the  heirs  of  entail  from  in- 
crcafing  the  rent  of  the  tailzied  eftate  beyond  that  extent,  was 
thereby  virtually  revoked  by  the  tailzier  himfelf,  and  is  now 
at  an  end." 

3  L  POINT 
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POINT     IL 


Personal  and  Transmissible. — EJiSi  of  the  entailer's  appointu^^^ 
the  fucceeding  heirs  to  carry  the  arms  of  his  family y  where  none  fu\ 
are  matriculated  in  the  Lyon^Office^ 


ic 


4i 


(C 
i( 

hi 


The  entail  Ilkewife  contained  thfe  following  claufe:  "  And  tha 
the  heirs  of  tailzie  forefaid,  fucceeding  in  virtue  hereof,  (hall 
**  be  bound  to  ufe  the  name  and  title  of  Moir  of  Leckie,  and  that 
alone,  excluiive  of  every  other  name  and  title ;  and  to  carry 
the  arms  of  Moir  of  Leckie,  without  any  addition,  diminution, 
or  alteration  of  any  kind/' 

After  the  action  came  into  Court,  it  was  difcovered  tliat  there 
were  no  arms  of  Moir  of  Leckie  matriculated  in  the  Lyon-OfEce. 
The  purfuer  being  the  heir,  alioqui  fuccejfurus^  only  in  one-fourth 
of  the  eftate,  as   reprefentative   of  one   ef  four  heirs-portion- 
ers,  it  was  likewife  doubted,  even  if  there  had  been  fuch  arms, 
whether  they  were  afSgnable  to  heirs  of  entail,  or  whether  they 
neceflarily  defccnded,  jure  fanguinis^  to  Mr  Moires  heir  of  line. 
The  following  conclufion  was  therefore  added  to  the  iummonsr 
That  the  fa  id  purfuer,  and  the  heirs  of  entail  forefaid,  are  un 
der  no  reftraint,  with  regard  to  the  carrying  of  any  parcicula 
arms,  as  the  arms  of  Moirs  of  Leckie,  and  are  eicpofed  to  nc:^ 
challenge  for  difregarding  the  claufe  in  the  entail;  or,  at  leaft 
**  that  the  purfuer,  and  each  fucceeding  heir,  fhall  be  at  libert 
"  to  obtain  arms  from  the  JLyon-Office,  and,  whatever  they  ma 
be,  to  wear  and  ufe  them  as  the  arras  of  the  Moirs  of  Leckie 
and  if  ufed,  without  addition,  diminution,  or  alteration  of  an^ 
^*  kind,  by  the  purfuer  and  the  faid  heirs,  that  this  (hall  be  heU 
^^  fufficient  implement  of  the  provifion  relating  to  the  arms  in 
^^  entaiU^' 

The  defender  contended,  That  It  was  a  lawful  condition  in 
tailzie  to  a  ftranger,  that  he  fliould  bear  the  granter's  arms ;  auM.  — nc 
quoted  Sir  George  Mackenzie's  Eflay  on  Heraldry,  p.  70.  as  fii]^^       p 
porting  this  opinion. 

On  the  other  hand,  It  was  ftated  for  the  purfuer.  That  he  wilhe^  ==d 
as  far  as  poflible,  to  comply  with  the  entailer's  intention  5  bt^^^*" 

that  he  was  advifed,  that  even  where  there  were  arms  in  a  family '7 

they  could  not  defcend  to  a  tailzied  fucceffion,  without  certaS-  — ^^^ 
diftindions.     And  he  quoted  the  cafe  put  in  /•  27.^  De  condit.  ^  ^ 

demonjlrat.  (lib.  35.  tit.  i.)  as  analogous  to  th6  prefent;  and 
fuggefting,  that  the  condition  in  queftion  fliould  be  fo  modifi 
by  the  Court,  as  to  make  it  confiftent  with  the  law  of  the  land. 
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The  Lords  "  found  it  incumbent  on  the  purfuer,  and  the  oth 
heirs  of  entail,  to  follow  out  the  tailzier's  appointment,  in  ca 


"  TjilB^^S 
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whole  property  exceeded  the  valuation  dated  in  the  cefs-hoo 
for  the  different,  parts  of  it  by  L.  66  Scots  ;  and  farther,  in  poL 
of  law,  he 


Pleaded :  Even  admitting  that  at  a  diftant  period  a  certain 
gree  of  irregularity  in  the  payment  of  the  public  burdens 
place,  all  claim  on  that  account  rauft,  pojl  tantum  temporis, 
prefumed  to  have  been  derelinquiflied,   or  fettled  in  fome  w 
or  other  now  forgotten,     A   charter   and   feifin  40  years  b 
would  have  precluded  the  purfuer  from   claiming   the   pro 
ty  of  the  lands.     He  is  now  demanding  a  certain  payment 
of  them,  and  cjyinot  be  in  a  better  fituation. 

It  is  true,  that  every  piece  of  land  is  liable  to  the  public 
its  proportion  of  the  public  burdens ;  but,  even  in  a  queftionw 
the  Commiflioners  of  Supply,  it  would  be  incumbent  on  them, 
order  to  fubjedl  the  defender,  to  fhew,  not  only  that  there  was 
deficiency  in  the  cuniulo  valuation  of  the  county,  but  alfo  to  po 
out  certain  lands  for  which  no  afleflinents  were  paid ;  and  t 
they  cannot  do  with  regard  to  the  defender's  lands,  after  he  \m. 
been  ailefled  for  40  years,  according  to  a  cumulo  valuation  for  t 
whole  lands  poflefled  by  him. 


Anfwered:  When  a  proprietor  fells  a  part  of  his  eftate,  the  p 
fold  and  the  part  retained  are  each  liable  to  public  burdens, 
proportion  to  their  value,  though,  till   a  disjundlion  of  the  valim 
tion  takes  place  in  the  cefs-books,  they  continue  to  be  levied 
indivifo  from  the  whole  lands.     No  agreement  of  the  parties  c 
afTed  the  right  of  the  public  in  this  refped.     In  the   prefe 
cafe,  however,  the  purchafer  is  exprefsly  bound  to  pay  the 
blic  burdens.  And  no  length  of  time  can  prevent  the  purfuer  fr 
infifting  on  his  doing  fo.     For,  although  all  claim  arifing  fro 
bond  or  other  obligation,  of  which  payment  or  performance 
be  exaded  at  once,   may  be  loft  by  the  negative  prefcripti 
it  is  a  fettled  point,  that  wherever  the  obligation  confifts  fo 
ly  in  certain  annual  preftations,  as    in   the   prefent   cafe, 
annual  payment  runs  a  feparate  prefcription,  but  the  right 
exadion  in  future  cannot  be  loft,  non  utendo ;  Erfk.   b.  3.   tit, 

%  13- 

The  Lord  Ordinary  fuftained  the  plea  of  the  negative  prefer: 
tion,  both  againft  the  claim  for  bygone  payments,  and  for  re! 
in  future. 

On  advifing  a  reclaiming  petition,  and  anfwers,  it  was 


Ohfcrvcd  on  the  Bench  :  Even  though  there  had  been  no  fl 
I  at  ion  to  that  purpofe,  the  lands  fold   muft  have  born  their 

A  po 
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ToractioQ  of  the  public  burdens,  and  the  claim  of  relief  cannot,  be 
by  the  negative  prefcription. 


The  Lords  unanimoufly  altered  the  interlocutor  of  t*he  Lord 
>jc<linary,  and  repelled  the  plea  of  prefcription. 

Lord  Oidinarj,  SwisUon.       Ad.  Lean  qf  Faculty  Erjkine.       Alt.  Cba.  Hiy. 
Clerk,  Pringle^ 

D.  D- 


CIIL  February  14.  1794. 

JOHNMELVILL, 


AGAINST 

The   CREDITORS  of  George  Smiton. 


Sasfne. — ^n   infeftment   taken   in  favour  af  the  heirs  of  a  per/on 
deceafed^  without  naming  or  defigning  them^  is  ineffedluah 

LAdy  Diana  Middleton  conveyed  her  eflate  to  truttees,  by 
a  deed,  which  direded  them  to  fettle,  upon  good  real,  or  per- 
fonal  fecijrity,  one  half  of  the  refidue,  after  the  other  purpofes 
of  the  truft  were  accomplifhed,  for  behoof  of  Lady  Gordon,  "  in 
"  liferent,  for  her  liferent-ufe  allenarly,  during  all  the  days  of 
**  her  life,  and  to  her  fon  George  Gorddn,  and  her  daughtet  Dia- 
^*  na  Gordon,  equally,  and  their  heirs  or  aflignees,  in  fee." 

George  Gordon  furvived  Lady  Diana  Middleton.  After  his 
death  the  truftees  lent  L.  1000,  part  of  the  refidue  of  the 
truft-fund,  to  George  Smiton,  upon  an  heritable  bond  in  favour 
of  Lady  Gordon,  *  in  liferent,  for  her  Hferent-ufe  allenarly,  du- 
•*  ring  all  the  days  of  her  life,  and  to  her  faid  daughter  Diana 
**  Gordon,  and  the  heirs  of  her  faiddeceafed  fon  George  Gordon, 
^*  equally,  and  their  heirs  and  aflignees,  in  fee.''  The  precept 
^f  feifin  contained  in  the  bond,  ind  the  infeftment  taken  on  it, 
>;eere  precifely  in  the  fame  terms. 

^  Some  time  after.  Major  Mel v ill  lent  a  thoufand  pounds,  upon 
ireceiving  a  conveyance  to  this  fecurity  from  Lady  Gordon,  Dia- 
»a,  her  daughter,  and  from  the  furviving  brothers  and  fifters  of 
George  Gordon,  as  his  heirs  or  executors,  but  who  had  in  neither 
capacity  made  up  titles  to  him. 

Major  Melvill  took  infeftment  on  this  conveyance. 
In  the  ranking  of  Smiton's  creditors,  the  common  agent,  be- 
fides  objeding  to  the  conveyance  in  favour  of  Major  Melvill,  in 
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fo  far  as  it  flowed  from  the  heirs  of  George  Gordon,  that  they 
had  not  made  up  titles  to  him,  and  therefore  were  not  entitled;  to 
grant  it,  contended,  that  the  infeftment  on  the  heritable  bond  it- 
felf  was  inef!e£fcaa1y  as  to  George^s  {hare  j  becaufe  his  heirs  ongfat 
either  to  have  made  up  titles  to  him  before  the  fecnrity  was  grade- 
ed,  in  which  <:afe  the  infeftment  ought  to  have  been  taken  in  theii 
favour  nominatim^  or  the  fee  fhould  hare  been  veiled  in  trufteei 
'for  their 'behoof.    In  fupport  of  this  objedion,  he 

Pleaded:  It  is  eflential  to  every  feudal  right,  that  it  fhould 
name  the  vaflal  in  whofe  favour  it  is  created ;  Kilk*  v.  Safinc^ 
7th  November  1740,  Blackwood  againft  the  Earl  of  Sutherland, 
and  the  Reprefentatives  of  Gotvii  and  RnfleL  It  is  impoilible 
for  the  bailie,  according  to  the  words  of  ilyle,  to  give  adual,  real 
and  corporal  poflefBon  to  a  perfon  who  is  not  named,  and  who  is 
unknown  to  him,  or  for  the  notary  in  fuch  circumftances  to  de- 
*clare,  tjiat  he  is  well  aflured  of  the  attomey'^s  powers  to  receive  it. 

Farther,fuchTight  could  neither  be  exercifed  nor  tranfmitted. 
The  vaflal  could  not  execute  a  poinding  of  the  ground,  nor  grant 
a  renunciation,  and  as  little  could  any  adion  be  carried  on  againfl 
him.  At  his  death  the  fuperior  could  not  difcover  from  the  lail 
infeftment  in  whofe  favour  it  had  been  granted  ^  nor  could  the 
heir  be  ferved,  unlefs  in  the  charader  of  beir  to  the  beirs  of  t^e  de- 
ceafed,  -which  is  abfurd.*  When  a  fubjed  is  difponed  to  a  per- 
fon and  his  heirs,  and  he  dies  without  taking  infeftment,  his  heir 
muft  expede  a.  general  fervice  before  executing  either  the  procu- 
ratory  or  precept,  which,  however,  would  be  unneceflary  if  the 
prefent  infeftment  was  efieduaL  Indeed,  the  fupporting  of  fuch 
infeftments  would  go  far  to  fuperfede  the  neceflity  of  fervices  al- 
together. For,  if  infeftment  may  be  given  to  the  immediate 
heirs  in  this  manner,  it  may  be  given  to  heirs  in  infinitum.  See  alfo 
ad  1693,  c.  35. 

Beiides,  it  is  neceflary  that  the  nature  and  extent  of  a  feudal 
right  fiiould  appear  upon  the  records.  But  a  purchafer,  or  credi- 
tor of  the  vaflal  could  neither  difcover  from  them,  the  perfon 
vefled  with  the  feudal  right,  which  had  been  executed  in  that 
manner,  nor  the  number  of  perfons  among  whom  it  was  di- 
vided* 

Anfwered:  It  is  true,  that  in  every  infeftment  there  mufl 
be  fome  perfon  in  whofe  favour  the  feudal  right  is  created,  and 
fuch  in  the  prefent  cafe  was  the  heir  of  George  Gordon. 

As  the  fum  in  the  bond  veiled  diredly  in  the  heir  of  George 
Gordon,  as  creditor  or  difponee,  he  had  no  occafion  to  eflabliih 
his  right  by  a  fervice;  and,  if  a  fervice  were  neceflary,  it  could 
flill  be  obtained.  The  obiedion  then  comes  merely  to  this,  that 
the  name  of  George^ s  heir  was  not  inferted  j  but  the  law  no 
where  declares  fuch  omillion  a  nullity.  The  fole  objed  of  in- 
ferting  it  is  to  point  out  the  perfon  meant  j  and  this  may  frequent- 
ly be  done  as  well  by  a  defcription  as  by  its  infertion.  He  may 
be  defcribed,  for  example,  as  the  eldefl  fon  of  a  marriage,  or  the 

perfon 
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be  held  as  fiduciary  fiar  in  George's  half,  and  the  fecurity  on  t 
nccount  effedual ;  but,  when  it  was  advifed  with  anfwers,  th 
doubts  were  given  up ;  and  the  Court  approving  of  the  ratio  dt 
dendi  exprefied  in  the  interlocutor  of  the  Lord  Ordinary,  una 
moufly  "  fuftained  the  intereft  of  the  petitioner  to  the  amo 
**  of  the  whole  liferent ;  and,  with  this  addition,  adhered  to 
'*  interlocutor  reclaimed  againft/' 

Lord  Ordinary,  JuJlictClerk.  For  Major  Mdvill,  SoUcUor^Gtmerai  BUr^ 

Alt.  RQOamd.  Clerk,  Priugle. 


^  ^  CI Vc  Tebruary  1 4.  1 79. 

WILLIAM  and  PETER  ROUGHEADS^ 


AGAINST 


MARION  RANNIE,  ^nd  others* 


'rMPLiED  Condition* — Provision  to  Heirs  and  Children. 
ji  father  having  granted  a  provijion  to  b'u  fon^  and  declared^  that 
cafe  of  bis  dying  in  minority ^  and  without  lawful  children^  be  Jb 
be  fucceeded  by  his  fijiers^  "  or  fuch  of  them  as  fhould  then  be 
"  life  ;"  and  the  Jon  having  died  in  minority ,  and  unmarried, 
nephew,  by  a  ftjler  predeceafed,  was  found  entitled  to  his  motbe 
Jhare. 

WIlliam  Craig,  by  a  holograph  fettlement,  containing 
veral  ambiguous  and  contradidory  claufes,  and  procee 
ing  upon  the  narrative  of  love  and  affedion  to  his  wife  and  chi 
dren,  conveyed  to  them  nominatim^  and  in  the  different  pro 
tions  therein  mentioned,  his  whole  heritable  and  moveable  p 
perty. 

The  fleed  declared,  That  Marion  Rannie,  his  wife,  fhould  ha 
the  liferent  of  part  of  the  fubjeds  j  that  the  provifion  of  Archib 
his  fon  fhould  defcend  to  his  heirs,  executors  and  alfignees;  and 
fides  tlie  provifions  which  the  daughters  (who  were  five  in  nu 
ber)  were  to  enjoy  immediately  upon  their  father's  death,  it  c 
tained,  in  a  fubfequent  claufe,  the  following  fubflitution  in  th 
favour  :  "  To  my  faid  five  daughters,  ox  fuch  of  them  ^as  fball  be 
"  life,  my  whole  heritage  and  moveables,  at  the  deceafe  of 
**  faid  wife  and  fon,  and  longefl  liver  of  them  two,  if  my  ff 
^^  fon  die  in  minority,  and  without  lawful  children/* 
2 


y 
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The  children,  at  the  date  of  the  fettlement,  were  all  minors, 

unmarried. 
.Archibald  died  in  minority,  and  without  4(Iue. 
Jfean,  one  of  the  daughters,  who  was  married  after  her  fathei^s 
ath>  died  before  her  brother. 

"William  Roughead,  her  fon,  and  his  father,  as  his  adminift ra- 
in law,  brought  an  acStion  againfl  the  grandmother  and  fur- 
ing  aunts,  claiming,  ihUr  alia,  the  fhare  of  Archibald's  fuc- 
c^Hon,  which  his  mother  would  have  been  entitled  to  had  fhe 
lixx^rived  him  j  and 

J^leaded :  If  it  had  not  been  for  the  claufe  of  fubftitution  in  ^a- 
of  the  daughters,  the  purfuer  would  have  been  entitled,  jure 
^f^rejentationis^  to  a  fhare  of  his  uncle's  heritable  fuccelfion;  and 
is  no  reafdn  to  prefume  that  its  objedl  was  to  exclude  their 
cliildren. 

DBefides,  it  is  a  general  maxim  of  law,  that  when  a  father  grants 
piro^ifions  to  his  children,  without  mentioning  their  heirs,  and 
appoints  fubftitutes  to  them,  the  fubftitution  takes  place  only  fi 
in/l££utijme  liberis  decejjerint.     The  objed  of  fuch  provifions,  is  to 
ena^ble  the  children  to  fettle  in  the  world ;  and  as  it  would  be  con- 
trairy  to  the  natural  feelings  of  a  father,  the  law,  unlefs  it  is  ex- 
prelsly  declared,  will  not  prefume  an  intention  on  his  part  to  ex- 
clixde  their  defcendents ;  Erflcine,  b.  3.  tit.  8.  §  46.  j  Kilk.  Clerk 
Home,  2ift  November  1738,  Magiftrates  of  Monfrofe  againft  Ro- 
bertfon ;  Did.  v.  Implied  Condition,  vol.  i.  p.  430. ;  20th  Decem- 
ber  17^58,  Yule  againft  Yulej   26th  June  1789,  Wood  againft 
Aitchifon. 


^nfwered :  It  feems  to  have  been  the  intention  of  the  teftator, 
*Hait  his  fon  fliould,  at  his  majority  or  marriage,  have  the  free 
dilpofal  of  his  property  j  but  that,  if  he  died  before  either  of  thefe 
nts  took  place,  fuch  of  his  daughters  as  were  then  in  life,  to 
exclufion  of  the  defcendents  of  thofe  who  had  predeceafed^ 
^K>uld  fucceed  to  him. 

-At  any  rate,  as  the  deed  limits  the  fubftitution  to  fuch  of  the 
daughters  as  Ihould  be  alive  at  their  brother's  death,  cfFedl  muft 
given  to  it,  even  though  there  were  reafon  to  believe  that  this 
s  not  the  intention  of  the  teftator  j  Judgment  of  the  Houfe  of 
^«crs,  26th  March  1770,  Baillie  againft  Tenant  j  July  1778,  Hay 
Againft  Hay  *. 

« 

The  Lord  Ordinary  fuftained  the  defences ;  but  the  Court,  af- 
r  advifing  a  reclaiming  petition  and  anfwers,  upon  the  general 
ground  above  ftated,  almoft  unanimoufly  gave  judgment  in  favour 
^  the  purfiiers. 

Locd  Ordinarj,  Hmierland.        Aft.  Charles  Brown*        Alt.  Wolfe  Murray. 
Ckrk,  Siadttir. 

D.  D. 


*  Not  colkded. 
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•K^eV.  February  i8.  1794. 

ALEXANDER    GO  VAN, 


AGAINST 


fT'HOMAS     LANG. 


,'Pt ANTING  and  Inclosing. — ^Adl  1686,  c.  ri.  "  For  winter-her 
"  ing." — The  Jlatute  applies  where  damage  is  done  to  corns ,  as  zoi 
as  where  it  is  done  to  grafs  or  planting, 

t 

.  Can  the  penalties  he  exaSedy  where  the  cattle  trejpajjing  are  herded? 

Is  it  necejfary  to  detain  the  cattle  trefpajfmg^  in  order  to .  entitle  to  ti 
penalties  ? 


A 


Lexander  Govan  anci  Thomas  Lang  were  tenants,  eac 

for  one  year,  of  two  adjoining  inclotures,  which  belopge 

to  different  proprietors,   and  which  were  feparated  from  eac 


other  by  a  hedge  and  ditch,  forming  a  fence  fufficient  at  leaift  : 
keep  in  horfes  or  black  cattle. 

Govan  had  his  inclofure  iinder  tillage;  l^ang'kept  flieep  in  th 
poflefled  by  him. 

Govan  brought  an  aftion  before  the  Sheriff*,  againft  Lang,  co' 
eluding  for  damages  and  penalties,  in  terms  of  the  adl  1686,  c.  i 
on  account  of  certa!in  trefpafles  faid  to  have  been  committed 
the  defender's  fheep  upon  the  purfuer's  corns.  The  fum  demand 
in  name  of  penalties  exceeded  L.  13  Sterlings  and  that  for  ad 
damages,  amounted  to  about  four  guineas. 

The  Sheriff"  allowed  a  proof;  from  which  it  appeared,  that 
ring  the  time  libelled,  the  defender  kept  two  herds,  who  reliev 
each  other  in  fiicceflion,  the  one  herding  during  the  day,  and  t 
other  during  the  night ;  and  that  in  general,  though  it  was  fo 
times  otherwife,  the  one  did  not  leave  the  field  till  the  others 
rived. 

The  Sheriff* found  the  defender  liable  in  payment  of  the  a 
damage  done  to  the  corns  ;  but,  "  in  refpedhe  appeared  to  ha 
"  kept  a  herd,  found  him  not  liable  to  the  penalties.^'' 

The  defender  acquiefced  in  this  interlocutor ;  but  the  purfu 
prefented  a  bill  of  advocation  againft  it,  in  fo  far  as  it  refuii^ 
him  the  penalties   of  the   ftatute.     The  bill  being  pafled^  t 
.  defender 
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of  the  latter,  the  perfon  injured  has  the  fame  alternative  vfith  re- 
gard to  the  former. 

It  never  could  he  meant  that  no  penalties  could  be  exad;ed, 
^wherever  either  the  cattle  got  off  the  ground  before  they  could 
b^  caught,  or  where  the  perfon  fuffering  t;he  injury  had  no  proper 
place  to  put  them  into  ;  in  which  lad  cafe,  if  he  did  detain  them, 
he  would  be  liable  to  the  penalty  of  a  {puilzie  ;  St^ir^  loth  Febru*^ 
ary  1676,  Kidd. 
« 

The  Lord  Ordinary  having  reported  the  caufe  on  informations^ 
the  Court  were  divided  in  opinion  with  regard  to  it. 

Several  Judges,  upon  the  grounds  ftated  for  the  purfiier,  thought 
all  the  de^nces  ill  founded.  And  of  thofe  who  thought  the  pe- 
nalties could  not  be  exaded,  fome  gave  as  the  fole  ground  of 
their  opinion,  that  in  this  cafe  the  defender  had^  bona  fide^  kept 
herds,  and  had  done  every  thing  in  his  power  to  prevent  the 
trefpaiies  from  being  committed ;  others^  that  the  a<%  applied  on- 
ly where  «the  <:attle  were  detained. 

The  Lerds,  by  a  narrow  majority,  20th  November  1795,  re- 
pelled the  reafons  of  advocation ;  and^  upon  advifing  a  reclaiming 
petition  and  anfwers,  "  adhered.** 

Lord  Reporter,  StonefitU.        Aft.  7Mt»        Alt.  Culkn,         Ckrk,  Swetair, 

D.  D. 


^ 
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GEORGE    RpBSON, 

'against 
JAMES    ROBS  ON. 

Succession. — A  general  difponee^  not  the  beir  at  law^  has  right  to  th 
after  acquifttions  of  the  dijponer,  though  the  rights  to  them  have  bee 
taken  in  favour  of  heirs  and  affignees. 

GEoRGE  RoBSON  difponed  to  George  his  fecond  fon,  under  bur- 
den of  proviiions  to  his  wife,  his  eldeft  fon,  and  other  chil. 
dren,  the  whole  property,  heritable  and  moveable,  "  that  fhould 
**  belong  to  him  at  his  death  j"  referying  a  power  to  alter,  ^c. 
He  afterwards  bought  an  acre  of  land,  and  took  the  rights  to 

himielf, 
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The  Lords  un^niq(iouily  found,  ths^t  ,^he  moaey  could  not  l^ 
paid  without  fecurity. 

Lord  Ordinary j  Meibven*     For  the  Sufpender,  Ja.  Gordon*    Alt.  Ja.  Tirgujpmjtm. 
Clerk,  Mcftzies. 

D.  D. 


N*  CIX.  Tehruary  25.  1794. 

The  YOUNGER  CHILDREN  of  Neil  Macneil, 


AGAINST 

The  REPRESENTATIVES  of  Sir  Archibald  Campbell,  and 
Others. 

Redemption.—^  rever/er  about  to  redeem  a  wadfet^  muji  prfmani 
tbofe  who  boldfubaltern  infeftments  granted  by  tbe  wadfetter. 

IT'HE  proprietor  of  the  lands  of  Ardmeanifh,  in  1748,  di(pon€ 
them  in  wadfet  to  Neil  Macneil,  redeemable  on  payment  < 
L.  410  Sterling. 

The  wadfetter  afterwards  gi^anted  heritable  bonds,  of  provifio 
to  his  younger  children  over  the  wadfet-lands,  in  which  they  .wei 
infeft. 

The  right  of  reverflon  having  come  by  purchafe  into  the  hand 
of  the  late  Sir  Archibald  Campbell,  he^  in  1779,  ufed  an  order  c 
redemption  ^gainft  John  Cqwan,  then  in  the  right  of  the  wadiei 
who  renounced  it  on  receiving  the  wadfet-fum,  and  granted  abic 
lute  warrandice  to  the  reverfer. 

In  1785,  the  younger  children  of  Neil  Macneil,  who  had  nc 
been  called  by  Sir  Archibald  when  he  ufed  the  order  of  redemf 
tion,  brought  an  adion  of  poinding  of  the  ground.-  On  the  othc 
hand,  Sir  Archibald,  (who  died  during  the  dependence),  and  th 
general  difponee  of  John  Cowan,  brought  a  counter  adion  of  re 
dudion-improbation,  for  fetting  afide  their  bonds,  in  which  the 
contended,  in  point  of  fad,  that  they  had  been  long  ago  paid  b 
the  heir  of  Neil  Macneil  ^  and,  in  point.of  law,  they 

Pleaded:  In  confequence  of  the  redemption  of  the  w^dfet^  th 
bonds,  even  although  they  had  not  been  paid,  no  longer  remain 
burden  on  the  lands.  The  fpirit  of  our  law  is  to  facilitate  th 
redemption  of  wadfets.  See  1469,  c.  27*  and  1555,  €•  37.  Ac 
cordingly,  the  reverfer  is  not  bound  to  ufe  an  order  of  redemf 
tion  againfl  any  but  thofe  in  the  adual  right  and  pofltffion  c 

them 


-/. 
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tbexxi;  Stair,  b.  2.  tit.  10.  §  19. ;  Stair,  27th  July  1665,  Hamilton. 
j^txcl  this  order,  when  followed  out  by  a  declarator  or  renuncia- 
tion., effeds  a  complete  extinction  of  the  wadfet-right,  and.  of 
cois^^e  of  all  fubaltern  infeftments  granted  by  the  wadfetter*  The 
latter  will,  indeed,  be  liable  in  redrefs  to  the  perfons  who  hold 
thiexTi.  But  they  derive  no'  right  from  the  rcverfer,  who,  by  ading 
in  tihis  manner,  merely  exercifes  the  faculty  of  difincumberitig 
hi^    cilate,  according  to  the  forms  which  the  law  has  prefcribed. 

.^nfwered :  A  rererfer  about  to  redeem  a  wadiet  is  bound  to 
{ea.i*ch  the  records,  and,  if  he  finds  that  it  is  afFeAed  with  incum- 
brances,  he  (hould  retain  the  redemption-money  till  the  wad- 
fetitier  produce  difcharges  of  them;  or,  if  this. is  not  done^  he 
lliould  difburthen  the  wadfet  himfelf,  and  only  "pay  the  balance 
to  the  wadfetter.  If  the  reverfer  were  not  obliged  to  follow  this 
method,  it  would  be  in  vain  for  creditors  of  the  wadfetter  to  take 
itifeFtment,  or  to  record  their  feifins,  as  their  rights  might  at  any 
time  be  annihilated,  without  their  concurrence. 

The  authorities  quoted  in  fupport  of  the  oppofite  opinion  refer 
to  a  period  of  our  law  when  bafe  infeftments  had  not  complete 
eflFe<a,  unlefs  when  followed  by  adual  poflellion.  But  the  ad  1693, 
^*  ^  3*  P^t  bafe^nd  public  rights  on  the  fame  footing.  See  Fount* 
"      ""    December  1702,  Ogilvie  againfl  Stormonts. 


Oiferved  on  the  Bench  :,  The  wadfetter  may  grant  fubaltern 
'^Sl^ts,  and  therefore  the  reverfisrr  ought  to  notify  to  the  holders 
'"^^  -  hero  his  intention  of  redeeming  the  wadfet. 

TThe  Lord  Ordinary  had  found,  *^  that  the  deceafed  Neil  Mac- 
xmeil,  who  had  a  proper  wadfet  of  the  lands  in  queftion,  had  full 
X:K)wer  to  burden  the  faid  lands  to  the  amount  of  the  principal 
"^vadfct-fum." 

CDn  advifing  a  reclaiming  petition,  with  anfwers,  the  Court  un- 
moufly  approved  of  the  interlocutor  of  the  Lord  Ordinary,  oa 
I  point  of  law  j  but  remitted  to  his  Lordfhip,  to  enquire  farther 
o  the  fad,  whether  the  bonds  had  been  already  paid. 

Lord  Otdinaiy,  Swiuttm.        Aft.  Ard.  Caft^btUym.  Alt.  MacoMocUe. 

Clerk,  Menztes. 

R.  D» 


tli 


3  P  N»  ex. 
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K*  ex.  February  26.  I7<K* 

FRANCIS    FRASER, 


AGAINST 


DAVID    MIDDLETON. 


Competition. — ^Title  to  Pursue. — 1695,  c.  24. — In  a  competi^ 
•  tion  between  a  leafe^  and  a  difpofttion  followed  by  infrftment,  botbjbw-^ 
ingfrom  an  beir  apparent  ^^  neither  party  can  objeB  to  tbe  title  of  their 
common  autbor. 

.LiFERENTER. — A  father^  after  difponing  bis  ejlate  to  bis  fon,  in  bis 
contra£l  of  marriage ^  referving  to  bimfelfa  liferent  of  one  balf  of  it, 
has  no  power  to  grant  leafes  of  tbe  part  liferented,  to  loft  beyond  bis 
own  lifetime. 

« 

np^HE  late  Mr  Frafer  of  Findrack,  in  his  fon  Francis's  contrad 
X  ^^  marriage^  difponed  to  him  and  the  children  of  the  mar* 
riage,  the  eftate  of  Findrack,  which  he  had  long  poileiled  in  app 
parency,  referving  to  himfelf  the  poil^ifion  and  liferent-ufe  of  one 
half  of  it,  and  a  power  of  burdening  it  with  certain  provifions  to 
fais  widow  and  other  children.  The  fon,  on  the  other  band,  be- 
came bound  to  relieve  him  of  a  certain  proportion  of  his  debts; 
and  his  bride  afligned  her  tocher  of  7000  merks  to  her  future 
hufband.  Francis,  in  1772,  took  infeftment  upon  the  precept  in 
the  contrad. 

His  father,  in  1785,  granted  a  leafe,  for  57  years,  of  the  farm 
on  which  he  refided,  part  of  which  was  in  his  natural  pofleflioQ^ 
to  David  Middleton.  The  money-rent  fiijmlated  was  200  merks 
Scots,  during  the  lifetime  of  the  granter,  and  L.  100  Scots  after 
his  death.  The  granter  alfo  referved  to  himfelf  the  liferent-ufe 
of  the  houfe  in  which  he  lived,  with  the  ofBces  belonging  to  it, 
and  fome  ground  adjoining.  Middleton  immediately  entered  into 
pofleflion  of  the  reft  of  the  farm. 

Upon  the  death  of  the  father,  in  1791,  Francis  Frafer  brought 
a  reduction  of  this  leafe,  as  ultra  vires  of  the  granter,  and  infrau- 
dem  of  the  contradl. 

The  defender  refufed  to  fatisfy  the  produdionj  contending, 
that  the  purfuer's  difpofition  and  infeftihent,  flowing  from  an 
heir  apparent,  did  not  give  him  a  title  to  purfue  in  the  adlion:  C 
But  the  Court  (7th  March  1793)  **  fuflained  the  purfuer's^  ^' 
^*  title,  as  fufficient,  in  bocjiatu^  to  force  production  of  the  dee(^  ,^^^ 
^*  under  redudlion."  ^^^ 

The  reafons  of  redudion  came  then  to  be  difcufled,  when 
defender 

Fleadec^^. 
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tained  from  a  perfon^  who,  before  its  date,  had  divefted  hiin 
of  the  power  of  granting  itl 

2/fo,  It  may  "be  true,  that  a  perlbn  cannot  by  any  deed,  intra 
miliamj  retain  the  fee  in  his  own  perfon,  and  yet  prevent  his  o 
rous  deeds  froai  afFe<fting  it^  but  he  may  diveft  himfelf  of 
fee  altogether.  Contradts  like  the  prefent  are  very  common,  \ 
they  are  ftriAly  onerous,  as  upon  the  faith  of  them  the  roarri 
is  contraded. 

Replied  :  When  a  perfon  does  not  reprefent  his  author,  he  c 
challenge  the  exidence.of  any  powers  in  him  which  are  not 
ceflary  to  fupport  his  own  right.     To  fupport  the  leafe  in  <] 
ilion,  it  is  fuf&clent  that  the  granter  was  three  years  in  poi 
Hon. 

The  Lord  Ordinary  **  found.  That  as  both  the  purfuer  and 
•'*  fender  derive  their  right  from  the  fame  common  author,  ii 
"  not  competent  for  the  defender  to  objed  the  want  of  title 
^*  the  perfon  of  the  common  author,  by  way  of  defence  a|!^ 
^^  the  purfuer;  and  in  refpeO:  that  the  common  author  was  div 
^'  ed  of  his  right  to  the  ree  of  the  eftate  by  the  difpoiition  c 
**  tained  in  the  purfuer's  contract  of  marriage,  and  infeftnc 
•^  had  followed  in  the  purfuer's  perfon  long  before  the  date  of 
^*  leafe  under  redu^ion,  found,  that  the  fame  cannot  be  efFed 
"  againft  the  purfuer  after  the  death  of  the  granter  thereof  5  ; 
"  therefore  reduced,  decerned  and  declared,  in  terms  of  the 

At  advifing  a  reclaiming'  petition  and  anfwers^  it  was 

Obferved  on  the  Bench :  The  ad  1695  does  not  apply  to  1 
cafe.  The  purfuer  has  not  made  up  titles  to  the  eftate  pafllng 
his  father,  and  he  has  no  occaiion  to  do  fo,  as  he  has  alread; 
title  good  againft  every  perfon  who  does  not  ftiew  a  prefen 
right  to  that  of  his  father.  As  both  parties  found  upon  the  ri 
of  their  common  author,  both  muft  hold  it  to  be  complete.  \ 
purfuer  has  the  preferable  right  from  him.  If  the  tack  had 
been  derived  from  old  Frafer,  it  would  have  been  incumbent 
the  purfuer  to  have  produced  a  complete  progrefs,  but  in  the  j 
fent  circumftances  the  production  of  his  feifin  is  fufficient. 

The  Lords,  by  a  great  majority,  **  adhered.'* 

liOrd  Ordinary,  Juftice'Cltrk*         Aft.  Cba.  Hay.         Alt.  Maqonociief  Hutci^ 
Clerk,  Home^ 

3  D. 


N<^G 
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N  •  CXI.  March  i.  1794. 

JAMES     HALLOWS,     Petitioner. 

Summary  Application. — A  fammary  petition  by  a  tutor,  for  autbori^ 
ty  to  let  an  beritable  fubjeS  belonging  to  bis  pupil  for  a*  period  longer 
than  tbe  duration  of  bis  office,  found  to  be  incompetent. 

UPON  the  death  of  Henry  Hallows,  cotton-manufadlurer, 
James  his  brother  was  fenred  tutor-in-law  to  his  children  ; 
the  ddefl;  fon,  who  fucceeded  to  the  heritable  property,  was  ten 
years  of  age.  James  prefented  a  petition,  ftating,  That  the  chief 
pro^perty  of  his  nephew  confifted  of  a  cotton-mill,  the  operations 
of  ^wrhich  it  had  in  the  mean  time  been  judged  expedient  to  ftop : 
Tha.t  he  was  unwilling  to  apply  for  authority  to  fell  it,  becaufe 
if  it  were  fold  his  pupil  would  be  deprived  of  a  favourable  oppor- 
tuxiity  of  profecuting  the  trade  of  his  father,  if  he  fhould  after* 
'^ardsbe  fo  difpofed :  That  on  this  account  it  was  proper  the 
^t^jed  {^ould  be  let ;  but  as  no  perfon  would  take  a  leafe  of  a  cot^ 
^on-niill  for  fo  fhort  a  period  as  four  years,  to  which  only  his 
^flice  and  power  of  granting  leafes  extended,  he  prayed  for  a  war- 
raxit  from  the  Court  to  grant  a  leafe  of  it  for  14,  or  fuch  {horter 
dumber  of  years  as  fhould  be  judged  expedient. 

The  Lords  unanimoufly  refufed  the  petition  as  incompetent. 


For  the  Fedtionery  i)«  Douglas*  Clerk,  Pringle. 


D.  D. 


f.    The  tutor  afterwards  brought  a  procefi  of  cognition  and  (ale,  contuniog  a  coii« 
i  for  authority  to  let  the  fubjea  "  for  a  term  of  years"  beyond  the  pupUarity  or  mi- 
y  of  young  Hallows,  if  it  fhould  be  judged  expement,  which  was  accordingly  granted. 


3  Q.  NO  CXIL 


246  DEGISIONSOFTHE  N« 


N^  CXII.  March  7.  179. 

JAMES    CAMPBELL, 


AGAINST 


JOHN  SCOTLAND  and  ALEXANDER  JACK. 


Adjudication. — A  declarator  of  expiry  of  the  legal  is  necejfary  in 
der  to  cut  off  the  right  of  reverjion. 

EffeS  of  a  decree  of  declarator. 


GEoRGE  Gib  in  1757,  adjudged  a  tenement  of  houfes  for  a 
nearly  equal  to  their  value.     He  entered  into  pofleffion,  a 
foon  after  fold  the  fubjedk  in  different  parts.     No  declarator 
expiry  of  the  legal  was  ever  raifed. 

In  1790,  James  Campbell,  in  right  of  the  reverfer,  brought 
reduftion  againft  John  Scotland  and  Alexander  Jack,  who,  abo: 
ten  years  before,  had  acquired  right  to  a  part  of  the  fiibjed  by  ai 
judication  from  the  heirs  of  the  purchafers  from  Gib. 

The  purfuer  ftated  feveral  objedions  to  the  original  adjudic 
tion,  and  likewife  contended,  that  the  debts  on  which  it  procee 
ed  were  extinguifhed  by  the  intromillions  of  the  defenders  a 
their  authors. 

The  Lord  Ordinary  took  the  caufe  to  report  j  and  the  Courr^ 
before  determining  the  particular  objedions  ordered  a  hearin 
in  prefence,   on   the  general   queflion,  how  far,  where  the    a 
judication  is  liable  to  no  objection,  and  the  debt  is  not  exti 
guiflied  by  intromlflions  within  ^he  legal,  a  decree  of  declar 
tor  is  neceflary  in  order  to  cut  off  the  debtor's  right  of  reveir'' 
(ion. 

The  purfuer 

Pleaded :  The  common  law  of  Scotland  gave  the  creditor  a 
right  to  attach,  and  to  fell  irredeemably  a  part  of  his  debtor's 
cftate,  fufEcient  to  extinguifli  his  debt.  In  this  ftate  of  the  law, 
as  there  was  no  good  realbn  for  giving  a  right  of  reverfion,  that 
privilege,  which  was  introduced  bv  1469,  c.  36.  might  have  been 
confideredas  unfavourable.  But  when,  in  confequence  of  a  floven- 
ly  pradice,  unauthorifed  by  law,  general  apprifings  were  intro- 
duced. 
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ducked,  whereby  a  valuable  eftate  might  be  carried  away  for  a 
fnxst,  11  debt,  the  expiry  of  the  legal  became  highly  penal  againfl 
tta^  debtor.  Prior  to  the  adt  1621,  c.  6.  which  indiredly  recog- 
nil^d  general  apprifings,  the  Court,  if  any  cafe  had  occurred,  would 
proljably  have  reftridled  the  right  of  the  creditor  to  a  lecurity, 
ai-kci  given  the  debtor  an  unlimited  right  of  redemption ;  and  al- 
thi<i>iigh  afterwards  they  gave  effecft  to  the  expiry  of  the  legal, 
th^^  canvafled  apprifings  lb  ftridtly,  that  in  almoft  every  cafe  it 
\^SL,  ^  opened  up.     Did.  v.  Apprifing. 


he  aft  1672,  c.  19.  which  was  framed  by  Lord  Stair,  was  in- 
te^x^i.<ied  to  put  an  end  to  the  hardfhips  attending  the  former  prac- 
ti  cr  ^,  but  it  failed  in  its  objedl,  by  allowing  a  general  adjudication 
w^lrm^rcver  the  debtor  refufed  to  aflign  over  a  part  of  his  eftate,  one 
fif^Ti  greater  in  value  than  the  fum  due  by  him.  General  adjudi- 
ca.Ti  ions,  being  equally  penal  to  the  debtor,  are  therefore  liable  to 
tl-i.«^  fame  reftridlions  with  general  apprifings. 

It^ow,  it  is  a  general  rule,  that  penal  irritancies  introduced  by  law 
do  not  take  effedt  without  declarator.  This  holds  in  the  cafe  of  the 
irmritancy  ob  non Joint um  canonem^  and  in  that  for  omitting  to  infert 
limitations  of  an  entail,  in  terms  of  the  adl  1685.  For  the 
e  rcafon,  a  declarator  of  expiry  is  neceflary,  and  particular- 
ly where  the  adjudger  enters  into  pofl^fllon,  as  the  debt  may  have 
^^^n  extinguiftied  by  intromillions  within  the  legal.  By  this  mea- 
€  the  debtor  is  warned  of  his  danger,  and  in  pradice  a  ftate  of 
adjudger's  intromifllons  are  inferted  in  the  libel  and  decree  of 
j)iry,  for  his  information.  Accordingly,  the  mere  expiry  of  the 
l^^al  has  been  in  no  cafe  found  fufficient  to  deprive  the  debtor  of 
1^  i  s  right  of  reverfion ;  and,  in  the  following  cafes,  the  Court  have 
Tie  upon  the  fuppofition  that  a  procefs  of  declarator  was  ne- 
liry  ;  5th  March  1766,  Chalmers  againft  Oliphant;  7th  March 
69,  Caitcheon  againft  Fleeming*;  3d  March  1758,  Anderfon. 
Uefides,  the  only  plaufible  reafon  for  allowing  an  expiry  of  the 
*g:al  to  take  place  at  all  was,  that  the  creditor  might  be  indem- 
^fied  for  being  obliged  to  take  land  inftead  of  money.  This  in- 
^^^riveniency,  however,  was  removed  by  the  a6ls  168 1,  c.  17.  and 
^^Qo,  c.  20.  which  allowed  any  one  creditor  of  a  bankrupt,  either 
"^fore  or  after  the  legal  was  expired,  to  bring  the  lands  to  judi- 
^^^1  fale.  Indeed,  it  may  be  doubted  whether  thefe  ftatutes  did 
^^^t  operate  as  a  virtual  repeal  of  the  former  ones  relating  to  the 
^^I^iry  of  the  legal,  the  adntiiflion  of  the  competency  of  a  judicial 
?^*  ^  after  that  period,  ftiewing,  that  aujudgcrs  are  confidered  even 
^^M  not  as  proprietors   but  as  creditors. 


^-^nfwered :  It  appears,  not  only  from  all  the  ftatutes  relating  to 
^^ j  \idications,  (1469,  c.  36.  j  1661,  c.  62.  j  1672,  c.  19.),  but  al- 
^'^  :£rom  thofe  refpeding  other  matters,  that  the  mere  lapfe  of  the 
^^^^^^^1,  without  any  declaratory  procefs,  was  intended  to  make  the 

fubjecfk 


•  Not  colleaed. 


« 
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fubjed  adjudged  the  abfolute  property  of  the  adjudgen  It 
upon  this  account  that  the  aft  1681,  c.  21.  gives  adjudgers,  aftei 
the  expiry  of  the  legal,  a  right  to  vote  at  eledions  j  although  i 
was  intended  that  perfons  vefted  with  an  abfolute  right  of  pro 
perty,  fliould  alone  have  that  privilege.  For  the  fame  reafbn 
when,  by  1690,  c.  lo.  annuities  arifing  from  debts,  real  or  per 
fongil,  were  (ubjeded  to  certain  afleffinents,  creditors  pofleffinj 
upon  adjudications,  whereof  the  legal  was  expired,  are  exempted 
It  is  upon  this  principle  alfo,  that  the  creditor  is  not  obliged  t« 
account  for  his  intromillions  after  the  legal ;  162 1,  c.  6. ;  Bankt 
b.  3.  tit.  2.  §§  65.  73. ;  Principles  of  Equity,  vol.  i.  p,  38 !•  lo 
deed,  the  fummons  of  declarator  itfelf,  according  to  commoi 
ftyle,  dates,  that  the  lands  have,  ever  fince  the  expiry  of  the  le 
gal,  belonged  to  the  purfuer.  This  procefs  is  not  fo  much  as  men 
tioned  either  by  Stair  or  Mackenzie;  and  that  it  is  not  neceilarji 
was  found;  Fount.  22d February  1704,  Livingfton  againfl  Good 
let;  July  1783,  Gordon  of  Camfield*  ;  fee  alfo  Erfk,  b,  2.  tit.  is 
§§  22.  26. ;  Bank.  b.  3.  tit.  2.  §49. ;  Stair,  i8th  June  1675,  Lair 
of  Leys  againfl  Forbes. 

The  acS:  168 1,  c.  17.  does  not  apply  to  this  cafe.  Its  objeA  wa 
to  force  the  debtor  to  give  up  his  land,  and  it  leaves  all  quefticM 
with  co-creditors  to  be  fettled  in  the  ranking ;  or  perhaps  it  ma 
have  meant  to  take  away  the  right  of  adjudgers,  in  cafe  of  tt 
infolvency  of  the  debtor. 

The  Court  confidered  feparately  the  neceffity  of  a  decree  of  dc 
clarator,  and  its  efFedls  f .     On  the  firft  point  it  was 

Obferved :  The  ads  1 68 1  and  1690  do  not  affed  the  prcfent  que- 
ftioii!  Formerly  the  eftate  of  a  bankrupt  was  divided  among  his 
creditors,  and  they  had  no  way  of  getting  payment  of  their  debts 
in  money.  The  fple  objeft  of  thefe  ftatutes  was  to  remedy  this  de- 
fed,  and  not  otherwile  to  regulate  the  interefts  of  debtor  and 
creditor. 

It  feems  to  have  been  the  idea  of  the  Legiflature,  when  the  ads 
1661  and  1672  were  pafled,  that  an  expired  legal  ihould  operate 
ipfojure.  But  for  a  long  time  back  the  rigour  of  the  law  has  in 
this  refped  been  mitigated ;  and  even  the  principle  of  the  ad  oi 
federunt,  27th  November  1592,  with  regard  to  conventional  irri- 
tancies, has  not  been  flridly  adhered  to.  A  more  equitable  prac- 
tice has  now  fucceeded,  by  which  parties  are  allowed  to  take  as 

little 

•  Not  colleftcd, 

f  The  expence  of  this  hearing  was  defrayed  jointlj  bj  the  parties  in  this  adion,  and  by 
thofe  in  that  of  Landale  and  Carmidiael.  In  this  laft  cadfe  a  decree  of  declarator  bad  been 
obtained,  and  the  queftion  turned  on  objedions  to  the  adjudication,  which  had  been  led 
for  feveral  diftinft  grounds  of  debt.  Tliere  was  an  admitted  pluris  petitio  on  one  of  tbem  \ 
and  a  doubt  was  mitertained  how  far  that  circumftance  fhould  not  reftrift  the  whole  dili« 
gence  to  a  fecuritj.  The  Court  ordered  memorials,  which  have  been  iince  adviied ;  and 
the  cafe  will  be  colleded  among  the  decifions  of  the  following  jear.  It  was  owing  tp  the 
circumftance  of  both  cafes  being  before  the  Court  at  the  fame  time  that  they  had  occafioii 
•to  deliver  an  opinion  on  the  effe£t  of  %. decree  of  declaratoK. 
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little  advantage  of  one  another  as  poflible;  and  a  reafonable  time 
lias  in  general  been  indulged,  for  doing  away  the  efledl  of  penal 
irritancies.     The  general  adjudication  now  in  ufe,  is  evidently 
not  a  fale  under  reverfion,  but  a  mere  pignus  pratorium ;  and  to 
convert  it  into  an  abfolute  right  of  property,  by  the  mere  lapfe 
of  ten  years,  would  be  a  ftrong  and  very  unjuft  operation  of  the 
law,  and  not  agreeable  to  its  analogy  or  fpirit  in  other  inftaaces. 
The  creditor  is  not  obliged,  at  the  expiry  of  the  term,  to  take 
the  eftate,  in  fqlutum  of  his  debt ;  and  as  little  ought  the  debtor 
to  be  foreclofed  without  fomc  further  judicial  adl,  if  the  eftate 
be  large,  in  proportion  to  the  debt.     In  the  cafe  of  Gordon  of 
Cairnfield,  the  Court  went  upon  fpecialties;  and  it  may  be  doubt- 
ed whether  it  was  a  good  decifion. 

As  to  the  efFedl  of  a  decree,  when  obtained,  the  Court  were  a- 
grecd,  that  where  appearance  was  ferioufly  made  for  the  debtor, 
all  objections  would  be  difcufled ;  and  that,  if  they  were  not  fu- 
ilained,  and  the  irritancy  not  removed,  the  lands,  m  confequence 
of  the  decree,  would  become  the  abfolute  property  of  the  credi- 
tor :  But  it  was  thought  more  difficult  to  determine  what  fhould 
be  the  effedl  of  a  decree  of  declarator  in  abfence.     On  the  one 
hand,  it  was  obferved  by  fome  of  the  Judges,  that  though  the  debt- 
or  might  be  reftored  againft  fuch  a  decree,,  upon  fliewing  objec- 
tions to  the  adjudication,  or  upon  proving  that  the  debt  had  been 
extinguiihed  within  the  legal,  the  mere  inequality  between  the 
extent  of  the  debt  and  the  value  of  the  lands  adjudged,  ought  to 
be  no  ground  for  fetting  it  afide.     Other  Judges  thought,  that  the 
efiedoffuch  a  decree  would  depend  upon  the  whole- circum- 
y^ances  of  the  cafe,  and  that  the  value  of  the  lands,  compared 
with  the  extent  of  the  debt,,  muft  be  taken  into  the  account ;  and 
that  it  would  be  neceflary  in  every  cafe  to  enquire  what  time  had 
elapfed  fince  the  expiry  of  the  legal ;  whether  improvements  had 
been  made  upon  the  faith  of  the  right  being  abfolute  j  or  whe- 
ther matters  were  ftill  entire  j  and  in  general,  that  it  would  be 
incumbent  upon  the  reverfer  to  fhow  good  caufe  why  he  fhould 
ftiU  be  reftored  againft  the  decree  of  declarator,  which  he  could 
be  without  making  full  fatisfadion  to  the  other  party. 


The  Lords  almoft  unanimoufly  found,  ^*  That  the  expiry  of 
^lic  legal  does  not  veft  the  eftate  in  the  adjudger  ipfo  jure.^^ 

Lord  Reporter,  Dregborn.        Aft.  SoUcitor^General  Blair^  Geo.  Firguffon^ 
John  Bucban-Hiphurn.        Alt.  Dtan  of  Faculty  Er/kint^  CuUtn^  T!aU. 
Clerki  Sir  James  Coljubovn. 
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Thp  CREDITORS  of  Neil  Macneil, 


AGAINST 


JAMES    SADDLER: 


Adjudication. — jin  adjudication  found  to  be  null^  wbicb  was  led  u\ 
on  a  decree  for  payment  of  tbe  random  fum  of  L.  10,000  ^'  altbi 
it  referred  all  objeSions  contra  executionem,  no  proof  of  tbe  del 
having  been  produced  when  tbe  decree  was  obtained^  and  tbe  fuz^^ 
really  due  baving  turned  out  to  be  only  L*  800  :  10 : 7;^  currency 
tbe  ijland  of  St  Cbrijlopher' s. 


WIlliam  Saddler,  merchant  in  the  ifland  of  Nevis,   i^rr 
1758,  entered  into  partnerfhip  with  Neil  MacneiL     Their* 
trade  was  carried  on  in  the  ifland  of  St  Chriftopher's,  under  tbe 
management  of  the  latter,  who,  upon  the  diflblution  of  the  Com* 
pany  in  1761,  was  entrufted  with  winding  up  their  affairs. 

In  1763,  Macneil  eloped  from  St  Chriftopher's,  carrying  with 
him  efFe^^s  belonging  to  the  Company,  to  a  confiderable  amount. 

Saddler,  knowing  that  Macneil  at  this  time  had  heritable  bonds 
for  L.6722  Sterling  over  the  eftate  of  Taynifli,  in  Scotland,  fent 
a  power  of  attorney  to  a  man  of  bufinefs  in  Edinburgh ;  and,  at 
the  fame  time,  defired  him  to  attach  thefe  bonds  for  payment  of 
the  large  balance  which  he  then  imagined  that  Macneil  owed  him. 
Having,  however,  no  accefs  to  the  Company-books,  which  were 
in  MacneiPs  cuftody,  he  had  no  means  of  afcertaining  the  amount 
of  his  claim  againfl  him.  His  information  to  his  agent  here  was 
confequently  in  very  general  terms :  ^^  That  Macneil,  after  re- 
"  ceiving  every  ihilling  he  could,  had  eloped  from  this  ifland, 
''  and  carried  with  him  L.  7000  or  L.  8000,  and  had  taken  pro* 
^^  tedion  in  the  Danifli  ifland  of  St  Croix,  where  he  is  not  only 

proteded,  by  that  government,  in  his  perfon,  but  his  effeds  % 

by  which  his  creditors  will  be  defrauded  of  their  money, 
**  amongft  which  I  am  the  mofl:  conflderable  fiiflerer." 

Without  receiving  any  farther  information  from  Saddler,  his 
agent,  executed  an  arreftment  jurifdiBionis  fundanda  caufa^  and 
on  the  24th  February  1764,  raifed  a  fummons  of  conflitution  a- 
gainft  Macneil,  for  payment  of  the  random  fum  of  L.  10,000, 
which  it  was  flated  "  would  appear  to  be  due  to  the  purfuer, 
"  upon  a  juft  count  and  reckoning.'* 

When  the  fummons  came  into  Court,  appearance  was  made  by 
the  defender's  attorney^  who  denied  the  libel  >  and  flated,  ^^  That 

**  it 
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it  was  led  for  a  random  funii  unfupported  by  evidence.'*  To 
rhich  it  was  anfwered^  That  there  were  already  adjudications  led 
^iuft  the  defender ;  and  that  therefore,  in  order  to  put  the  pur- 
ler in  pari  cafu  with  them,  it  was  neceflary  that  decree  fhould 
e  pronounced,  referring  all  defences  contra  cxecutionem.  Accord- 
igly,  in  February  1765,  a  decree  was  obtained  under  this  refer- 
ation. 

Saddler's  agent  foon  after  raifed  a  fummons  of  adjudication, 
narrating  the  decree  of  conftitution,  and  the  refervation  which  it 
;ontained;  and,  on  the  8th  Auguft  1765,  he  obtained  a  decree, 
idjijidging  Macn^il's  intereft  in  the  eftate  of  Taynifh,  for  payment 
11  the  accumulated  flim  of  L.  10,724  Sterling. 

In  1780,  this  adjudication  was  produced  as  an  intereft  for  Tames 
iaddler,  the  heir  of  William,  in  the  ranking  of  Taynifh  ;  but  as 
he  decree  of  conftitution  had  proceeded  without  any  evidence  of 
be  debt,  the  Company-books,  which  had  been  recovered  from 
f  acneil,  were  tranfmitted  to  this  country  )  and  a  remit  having 
een  afterwards  made  to  an  accountant,  to  afcertain  the  precife 
alance  due  by  Macneil,  he  made  up  a  report,  ftating  it  to  be  no 
lore  than  L.  800  :  10 :  7;^  St  Chriftopher's  currency. 

The  other  adjudgers  of  Macneil's  bonds  on  the  eftate  of  Tay* 
ifli,  contended,  that  the  adjudication  was  null  in  toto  j  and 

Pleadedy  xjl^  The  decree  of  conftitution,  and  of  confequence 
he  adjudication,  is  fundamentally  void,  as  having  been  obtained 
rithout  any  proof  of  the  debt;  Did.  vol.  ii.  p.  182.  voce  Proof, 
^leither  will  the  refervation  which  it  contains,  of  all  objedions 
WKtra  executionem^  fupport  it.  The  only  cafes  where  fuch  refer- 
rations  have  any  efFed,  are  thofe  requiring  difpatch,  where  the 
xirfner  fliews  proof  of  his  libel,  ex  facie  legal  and  fufficient, 
md  the  defender  ftates  defences  which  cannot  be  rnftantly  ve- 
rified. 

zdfyj  Suppofing  it  had  been  competent  fpr  Mr  Saddler  to  have 
idjudged,  he  miftook  the  proper  form.  As  his  claim  was  illiquid 
tnd  contingent,  in  place  of  adjudging  for  payment  on  the  adl 
f672,  he  ought  to  have  led  an  adjudication  in  fecurity^  the  legal 
►f  which  never  expires  j  Prefident  Falconer,  No.  102.  j  Forbes, 
2th  July  171 1,  Blaw  againft  his  Father;  Fac.  Coll,  i6th  Febru- 
xy  1759,  Nifl)et  againft  Stirling;  14th  November  178 1,  Brown 
nd  Collinfon  againft  the  other  Creditors  of  Sir  Thomas  Wal- 
acc. 

^dly^  The  extravagant  pluris  petitio  would  of  itfelf  be  fatal  to 
he  adjudication,  even  if  it  were  otherwife  unexceptionable.  It 
g  led  for  L.  10,724  Sterling,  and  it  turns  out  that  there  is  only 
^,  800 :  10:  7rS  currency  due.  In  adjudications  upon  the  ad  1672, 
LS  well  as  in  the  old  apprifings,  the  debt  for  which  the  lands  are 
idjudged  is  in  law  held  to  be  a  price  commenfurated  to  their  va- 
ue,  for  which  the  lands  are  fold  under  reverlion;  and  as  it  does 
lot  follow,  that  becaufe  the  debtor  allows  them  to  be  adjudged, 
md  fold  for  a  particular  fum,   he  would  have  done  fo,  if  the 
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fum  had  been  l^fs,  the  confequence  muft   be,   that   ah  adjudr- 
cation  ought  to  be  fet    afide,   when  the  debt  turns  out  to  be 
lefs  than  the  fum  adjudged  for.     Accordingly,  in  pradice,  a  pluris 
petitio  is  always  fatal  to  the  diligence,  as  a  proper  adjudicatioD. 
In  very  favourable  cafes,  indeed,  fuch  as  where  partial  payments 
have  been  made  without  the  knowledge  of  the  creditor,  or  where 
the  debt  is  found  to  be  lefs  than  what  was  fuppofed,  in  confe* 
qiience  of  the  fubfequent  decifion  of  points  of  law,  it  is  fuftaih-^ 
ed  as  a  fecurity  for  the  debt,  without  the  accumulations;  but 
this  is  converting  it  into  a  right  of  a  quit€  different  nature, 
and  may  be  regarded  as  one  of  the  ftrongeft  exertions  of  the 
nobile  qfficium  of  the  Court.     In  cafe5  like  the  prefent^  however, 
where  the  pluris  petitio  is  confiderable,   and  where  there   is  no 
•plea  of  favour  on  the  part  of  the  creditor,  the  adjudication  is 
always  reduced  in  toto ;  Fac.  Col.  1 6th  December  1760,  Credi- 
tors of  Brown  againft  Gordon;    4th  February  1784,  Apparent 
heir  of  Porteous  againft  Sir  James  Nafmith. 

Anjwered^  jjl^  The  debt  for  which  the  Tidjudication  was  led, 
arofe  not  from  any  clear  document  by  which  its  amount  could  be 
inftantly  verified,  but  from  a  fraudulent  ad  on  the  part  of  Mac- 
neil,  which  made  it  impradicable  for  Saddler  to  give  his  attorney 
in  this  country  precife  information  refpeding  the  extent  of  the 
balance  due  to  him,  or  to  tranfmit  any  voucher  for  inftruding  it. 
And  as  other  creditors  of  Macneil  were  adjudging  the  fimd  in 
medio,  the  year  and  day  muft  neceflarily  have  elapfed  before  more 
accurate  information  could  have  been  got  from  the  Weft  Indies* 
In  this  fituation,  the  adjudging  for  a  rando^p  fum,  referving  all 
defences  contra  executionem,  was  a  meadire  juftified  by  the  necef- 
•fity  of  the  cafe ;  as  otherwife,  the  preference  given  to  adjudi* 
cations  within  year  and  day,  would  often  amount  to  an  abfolute 
exclufion  of  juft  creditors  refiding  in  foreign  countries. 

2^/y,  The  adjudication  in  queftion  was  fubftantially  one  in  fecuri- 
ty;  for,  as  it  proceeded  on  a  decree  of  conftitution,  containing 
a  refervation  of  all  defences  contra  executionem^  it  appeared,  ex  fa- 
cie j  to  have  been  obtained  for  a  debt  not  yet  properly  liquida- 
ted. The  legal,  therefore,  could  never  expire,  it  being  thus 
admitted,  that  the  fum  which  the  debtor  was  to  pay,  in  order 
to  redeem  it,  was  to  be  the  fubjed  of  after  difcufliont. 

3^/v,  When  adjudications  were  fubftituted  in  place  of  appri- 
fmgs,  although  they  ftill  bore  the  form  of  fales  under  redemption^ 
they  came  in  reality  to  be  confidered  merely  as  fecurities  for 
debt ;  and  hence  the  voiding  an  adjudication  in  toto,  on  account 
of  a  pluris  petitio,  became  as  unneceflary  as  it  was  rigorous.  If 
led  for  more  than  the  real  debt,  nothing  can  be  more  fimple  than 


to  reduce  it  quoad  excejfum,  allowing  it  to  fubfift  as  a  fecuritjn 
for  what  is  juftly  due.  Accordingly,  for  a  long  time  paft,  the  prac^ 
tice  has  been  merely  to  reftrid  the  adjudication  to  that  fum^ 
ftriking  oflf  penalties  and  accumulations  3  Kilkerran,  p.  17.  6xh 

November 
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In  1792,  her  hufband  became  infolvent,  and  fled  the  conn^ 
and  his  eftate  was  foon  after  fequeftratcd. 

In  1793,  Mrs  Robb  made  a  fummary  application  to  the  Cott 
praying  to  have  a  fuitable  aliment  modified  to  her  out  of  the 
nual  produce  of  her  heritable  property ;   and  in  fupporc  of 
claim,  ftie 


JS 


Pleaded:  ly?,  If  the  wife  before  marriage  has  no  property 
her  own,  fhe  muft  depend  entirely  on  her  hufband's  fortune  or  b 
duftry  for  fupport ;  but,  when  effeds  formerly  belonging  to  Y^ 
are  transferred  to  him  by  the  ad  of  the  law,  in  confequence 
the  marriage,  as  that  transference  is  founded  entirely  on  the  pi" 
fumed  will  of  the  parties,  it  muft  be  an  implied  condition  in 
that  he  (hall  fuitably  aliment  her,  or  rather,  that  Ihe  (hall  re(er 
as  much  to  herfelf  as  is  neceflltry  to  fecure  her  in  all  events  agai 
abfolute  indigence.     Accordingly,  in  the  cafe  Fac.  Coll.  22d  W 
vember  1785,  Li(k  againft   her  Hu(band  and  his   Creditors^  t: 
Court, , proceeding  on  thefe  principles,  modified  out  of  her  o 
eftate  a  liberal   aliment  to  a   wife  whofe  hu(band  had    beco 
bankrupt.      See  alfo  Falc.  21ft  February  1745,  Bontein  agai 
Bontein  ;  Stair,  b.i.  tit,  4,  §9. 

2dly^  When  a  wife  is  obliged  to  leave  her  hufband  on  accoin  -arit 
of  maltreatment,  and  ftill  more  when,  as  in  the  prefent  cafe,  fl^r:x.  c 
is  deferted  by  him,  (he  becomes  a  juft  creditor  for  an  aliment,  -5  11 
the  fame  manner  as  (he  would  for  her  legal  provifions,  upon  tr  "Inc 
di(rolution  of  the  marriage  by  his  death.  On  this  ground,  iJnc 
may  not  only  claim  on  his  bankrupt  eftate,  but  may  alfb  ret^i-  M^n 
her  own  property  for  her  fecurity  ;  Did.  vol.  i.  p.  595.  596.  a:^r"»<d 
597.  and  vol.  3.  p.  253.;  Kaims,  No.  29.  December  1721,  Sel-  fe^- 
rig  againft  Selkrig.  Neither  can  it  be  maintained,  that  there-  5^ 
now  no  room  for  retention,  the  legal  affignation  at  the  marria^  3S^ 
liaving  already  transferred  it  completely  to  the  huft^and  j  fo«r^  ^ 
legal  alTignation  can  have  no  ftrongcr  effedl  than  a  voluntary  oxm^ 
and  it  is  a  clear  point,  that  in  the  cafe  of  a  dired  aflignation 
the  wife  totbc  hufband  in  a  marriage- contrad,  while  the  fubj 
remains  in  medio^  it  may  be  retained  in  the  event  of  the  hu(ban 
bankruptcy,  till  the  counter  obligations  in  her  favour  are  ma 
good;  Diet.  vol.  3.  p.  253.3  C  Home,  22d  June  1743,  Crawfo 
againft  Mitchell. 

yllyj  The  wife  may  be  confidered  as  fiar  of  her  own  heritab^ 
eftate,  and  her  hu(band,  or  the  truftee  for  his  creditors   in  \:^ 
right,  as  the  liferenter,  and,  according  to  the  obligation  univer 
fally  underftood  to  lie  on  the  liferenter,  where  the  fiar  has  no 
paratc  means  of  livelihood,  the  petitioner  is  entitled  to  an  aE 
ment ;  1491,  c.  25.;   Stair,  b.  2.  tit.  4.  §36.;    Did.  vol.  i.  p.  3 
"voce  Aliment,  22d  February  1722,  Mafter  of  Lovat  againft  Frafef 
Erfk.  b.  2.  tit,  9.  §  6Zi 

Anfwered:  Whether  a  huft)and  get  a  fortune  by  his  wife  or  not^ 
he  is  obliged  to  maintain  her.  .But,  if  there  are  no  goods  in  com- 
munion, this  obligation  muft  neceflarily  ceafe.  Now,  the  funds 
from  which  the  petitioner  here  a(ks  an  aliment  belong  not  to 

him; 
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lixxx^,  but  to  his  creditors,  againfl  whom  fhe  has  no  legal  claim; 

P4:>tint.  25th  November  1709,  Turnbull  aj^ainft  her  hufband's  ere- 

^i^'ors.     Even  where  a  wife  is  fecured  in  a  liferent-annuity  by 

e^cp^e^s  padion,  it  was  never  pretended  that  fhe  had  right  to  it 

p^^!r^ente  matrimoniOf  on  the  Infolvency  of  her  hufband. 

TThe  petitioner's  argument,  if  good  for  any  thing,  would  efta- 
l^lifli,  that  creditors  are  in  every  cafe  bound  to  aliment,  not  only 
lirM.^  wife,  but  the  children  of  their  infolvent  debtor,  as  he  is 
i^^xnder  a  natural  obligation  equally  ftrong  to  maintain  them.  This 
4oc5trine,  however,  is  adverfe  to  thofe  eftabliflied  principles  in  our 
IsL^^^f  that  a  man's  whole  funds  are  liable  in  payment  of  his  one- 
s  debts,  and  that  in  every  cafe  the  wife  muft  follbw  the  for- 
c  of  her  hufband,  unlefs  ihe  has  a  feparate  eftate  conftituted 
•by    law  or  pad  ion. 

^elides,  it  is  wrong  in  the  petitioner,  who  in  fad  has  fuch  fe- 
parate eftate,  to  plead  that  ihe  is  deftitute.  Upon  her  giving  the 
creditors  a  part  of  the  fee  of  her  heritable  property  equivalent 
to  the  value  of  her  hufband's  Jus  tnaritiy  they  will  mftantly  re- 
nounce their  right  over  the  remainder. 

Gbjerved  on  the  Bench  :  The  fund  from  which  Mrs  Robb  claims 
an  aliment,  belongs,  without  any  refervatiou,  either  exprefs  or  im- 
plied,  to  the  hufband,  jV/r^  tnaritiy  and  conlequently  to  his  credi- 
tors. Were  the  Court,  therefore,  to  give  her  an  aliment  out  of 
^t,  this  would  juft  be  difpofing  of  fo  much  of  theii*  property, 
"^^hich  the  Court  has  no  right  to  do.  Even  therefore  if  the  petition* 
^^•s  whole  fortune  had  been  moveable,  &€  would  have  had  no  le- 
&al  claim  againft  them;  and,  as  the  larger  part  of  it  is  hcritabte, 
ner  claim  on  their  compaffion  is  confiderably  weakened.  By  ac- 
^^pting  of  their  offer  of  purchafing  her  hufband's  liferent  on  her 
difpofing  of  part  of  the  fee,  (he  can  obtain  an  immediate  liveli- 
hood. The  cafe  of  Lifk  againft  her  hufband^s  creditors  was 
thoxagHt  to  have  been  erroneoufly  decided  j  and  an  appeal  was 
^'^tered  againft  it,  but  a  compromile  afterwards  took  place  in  con- 
vience  of  what  pafled  in  the  Houfe  of  Peers,  after  the  caufe 
been  begun  to  be  pleaded. 


"The  Court,  with  only  one  dillenting  voice,  refufed  the  defire  of 
petition, 
reclaiming  petition  was  refufed,  (27th  May  1794),  without 


For  the  Petitioner,  M.  Rofs.  FUt^ber.  Ak.  Tait.  Clerk,  Home. 


R.D. 
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N'CXV.  il%i4.  1794. 

(TEIND-COURT.) 
rSir  ALEXANDER  RAMSAY  IRVINE, 
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AGAINST 


The  Honourable  WILLIAM  MAULE. 


^Teinds. — jin  heritor  may  purfue  a/ale  of  bis  teiads,  altbougb  tbey  bi 
been  valued  more  tban  two  years  before. 

Wben  an  heritor  brings  a  fale  of  bis  teinds^  already  valued  in  viBui 
tbe  grain  is  converted  at  tbe  medium  of  tbefar  prices  rf  the  coun 
for  f even  years  preceding. 

GEoRGE  Dempster,  In  1772,  brought  a  procefs  of  valuatic 
and  fale  of  the  teinds  of  certain  lands  in  the  county  of  F 
far,  in  which  the  Earl  of  Panmure,  the  titular,  was  called  as 
fender.     The  teinds  were  accordingly  valued,  but  the  conclufi 
for  felling  them  was  not  at  that  time  infifled  in. 

Sir  Alexander  Ramfay  Irvipe  afterwards  bought  thefe  iand^ 
and,  in  1792,  he,  wi4:h  a  view  to  purdhafe  his  teinds,  wakea.«^cf 
the  former  adion,  and  called  Mr  Maule,  the  Earl  of  Panmur 
Teprefentative,  as  defender^  who 

Pleaded^  imo.  As  the  teinds  were  valued  in  1772,  the  purfiiei 
jiot  now  entitled  to  infill  for  a  fale  of  them.     By  the  ftatutfc  16 
<:.  17.  confirmed  by  1633,  c.  19.  it  is  enaded,  ^*  That  each 
ritor  in  the  kingdoms  being  willing  to  buy  his  owne  teind  fr 
the  titulars  having  power  to  fell  the  fame,  fhall  be  obliged 
buy  the  teinds  of  his  own  lands,"  ^c.  "and  to  pay  the  prices  fc 
faid  betwixt  and  the  terme  of  Martinmafle  in  the  yeare  of 
1635  yeares,  where  the  valuation  of  the  teinds  is  made  and 
proved  of  before  the  date  hereof;  and  where  the  fame  is 
yet  valued,  and  approved  within  thefpdce  of  two  yeares  afti 
fame  he  valued  and  approved  by  tbe  CommiJJioners  to  be  appoints 
bis  Majejlie  and  bis  tjiates^  to  that  effeS.    After  tbe  expiring  of  w^ 
"  time^bis  Majejlie  and  ejiates  declare ^  that  tbe  faid  titulars  fhair 
"  he  compelled  to  fell  the  fame  ^  except  they  doe  it  of  their  own  good 
*'  and  confent.^'* 

In  feveral  after  ftatutes,  this  limitation  was  extended  from  c^— •^^^ 
to  three  years,  (i66i,c.6i.  1663,  c.  28.  1672,  c.  15.  1685,  c.  ^     c 

and  1686,  c.  2  2.),  which  fhews  it  to  have  been  the  opinioi^^  -^-^  ^\ 
the  Legiflature,  that  fome  reftridion  of  this  fort  was  necefla  ^^  -^^y> 
and  that  the  one  introduced  by  the  ad  1633,  c.  17.  was  notm^-  -^ant 
to  be  temporary. 
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The  ad  1690,  c.  30.  refers  to  the  rules,  prefcribed  by  1633, 
:•  xg.^  and  as  it  takes  no  fufther  notice  of  the  intermediate  fla« 
utes  than  to  abolifh  the  commiflions  introduced  by  ibem,  the 
!^giflature  mud  have  intended  to  reftore  the  original  limi^ 
ation  of  two  years. 

It  is  true  that  the  regulations  introduced  by  thefe  ads  have  not 
Ken  attended  to  in  pradice ;  but  as  the  objedion  has  never  been 
latedy  it  muft  be  prefumed  to  have  been  waved  by  the  titular  : 
iefides,  it  is  a  very  delicate  matter  to  allow  an  erroneous  prac- 
Ice  to  get  the  better  of  pofitive  ftatute,  Did.  «;•  Confuetude, 

•  203,  204.  particularly  in  the  prefent  cafe,  where  it  feems  to 
ave  been  the  objed  of  the  Legiilature  to  prevent  the  titular  from  ' 
eing  harafled  with  a  new  litigation  at  a  great  diilance  of  time 
rem  the  date  of  the  valuation. 

ado^  At  any.  rate,  the  grain  fhould  be  converted  at  the  current 
^ices  of  the  country.  Indeed  the  ad  1633,  c.  17.  exprefsly  de- 
dares,  that  the  money-price  paid  for  teind  fhall  be  regulated 
'  according  to  the  worth  and  price  of  vidual  in  each  part  of  the 

*  country  to  the  which  the  fame  is  ;'^  which  is  rnconfiftent  with 
he  Gourt-converfion  of  L.  10b  Scots  the  chalder  being  adopted 
for  the  whole  kingdom.  The  price  to  be  paid  in  the  prefent  cafe 
nay  be  afcertained,  either  by  taking  the  average  of  the  fiars  of  the 
county  for  fome  years  back,  or  by  proof. 

-Anfwered:  imo,  Although,  for  a  century  back,  numberlefs  fales 
of  teinds  have  been  brought  many  years  after  their  valuation, 
this  objedion  has  never  been  ftated  ;  and  if  fupported,  it  would 
be  equally  contrary  to  the  intereft  of  the  country  and  to  the  uni- 
form objed  of  the  Legiflature,  which  has  been,  to  give  every  he- 
ritor an  opportunity  of  acquiring  his  own  teinds.  The  limitation 
3f  the  ad  1633,  c.  17.  was  meant  to  be  temporary  only.  It  was 
ntrpduced  from  the  miftaken  idea,  that  the  commiffion  to  be 
jftablifhed  by  c.  19.  of  that  year,  would  be  able  to  overtake  the 
raluation  of  the  whole  teinds  of  the  country  in  the  period  there- 
by prefcribed.  Accordingly,  it  was  altered  by  the  fubfequent 
latutes,  which  gave  the  heritor  a  right  to  purchafe  his  teinds 
within  three  years  from  the  date  of  the  valuation,  and  at  laft  al- 
logether  taken  away  by  the  ad  1690,  1693,  c.  23.  and  1707, 
:•  9*  which  gave  a  fimilar  right,  without  any  limitation  in  point 
>f  time. 

2do,  In  1772,  when  a  proof  was  allowed  to  both  parties,  the  Earl 
3f  Panmure  might  have  eftabliflied  the  ordinary  rate  at  which 
ridual  was  converted ;  but  fince  he  did  not  do  fo,  he  muft.be  pre- 
lumed  to  have  been  fatisfied  with  the  ordinary  converfion  of  L.  100 
Scots,  and  as  the  term  was  circumduced  againft  him,  no  new  proof 
:an  be  allowed.  After  a  proof  is  led  in  a  valuation,  although  the 
procefs  fliould  lie  over  any  period  (hort  of  forty  years,  if  it  be  after- 
guards wakened,  a  new  proof  is  not  allowed.  The  fame  rule  ought  to 
liold  in  the  prefent  cafe.  The  defender  is  fo  far  from  being  a 
lofer  by  the  delay,  that  in  fad  the  purfuer,  who  was  entitled  to  his 
reinds  at  nine  years  purchafe,  has  by  its  means  been  paying  him 

3  T  above 
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above  lo  per  cent,  for  the  price.  At  all  events,  tfaegram  (hould 
be  converted  according  to  its  value  in  .177^  and  not  .according  to 
that  which  it  now  bears. 

On  advifing  memorials,  the  Court  unaiiimoufly  thought,  that 
the  purfuer  had  ftill  a  right  to  purchafe  his  teinds,  but  were  a  good 
deal  divided  in  opinion  as  .to  the  rate  at  which  the  grain  ihould 
be  converted. 

The  Lords  "  repelled  the  defence  ftated  by  the  defender  Mf 
*'^  Maule,  that  the  purfuer  is  not  entitled  to  infift  in  a  fale  after 
'^  the  lapfe  of  two  years  from  the  date  of  the  decreet  of  Talua- 
^^  tion,  and  found  the  purfuer  entitled  to  a  decreet  of  (ale  of  the 
*^  teinds  of  his  lands  libelled,  notwithftanding  the  decreet  of  va- 
^'  luation  being  obtained  in  1772 ;  but  found,  That  the  visual- 
'^^  teind  muft  be  converted  at  a  medium  of  the  fiar  prices  of  the 
^^  fhire  of  Forfar,  within  which  the  lands  lie,  for  thefe  laft  feten. 
*^  years." 

A  petition  for  the  purfuer,  reclaiming  againft  the  lail  branclK:^, 
•  df  the  interlocutor,  was  refufed  without  anfwers. 


AA.  Gilliu*  AJt.  Ar.  Campbell  jimior. 


l^.D. 


:N^  CXVI.  May  21.  ijg4. 

GEORGE    MUNRO, 


AGAINST 


JAMES    ALEXANDER. 


Heritable  and  Moveable. — Although  only  a  fmaUpart  of  the  de^ 
for  which  an  adjudication  is  ledjhould  be  made  effeSual  by  it^  an 
although  the  greater  part  of  the  debt  Jhould  afterwards  be  recovered 
from  perfonal  effedls  of  the  debtor  Jituated  in  a  foreign  ctmntry^  it  re\ 
ders  the  whole  debt  heritable  as  to  fuccejjion. 


-?« 


zur 


JOhn  Alexander  was  creditor  of  William  Macfarlane 
farlane,  and  of  his  fons,  in  a  perfonal  bond  for  L.  6oo. 
In  1778,  the  Meflirs  Macfarlanes  difponed  their  property  in 
maica,  and  the  eflate  of  Arrochar  in  Scotland,  to  truftees  for 
hoof  of  their  creditors. 
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Jfobn  Alexander,  and  other  perfonal  creditors,  afterwards  led  an 
judication  againft  the  eftate  o^  Arrochar,  which  was  fold  by 
i^icial  fale  for  L.  28,000. 
The  purchafer  was  allowed  to  retain  L.  6000  to  an(wer  an  an- 
ity  fecured  upon  the  eilate.    The  remaining  L.  22,000  were  di- 
.^ed  among  the  adjudging  creditors,  and  Alexander  received 
»  92  :  14 :  II  as  his  proportion  of  it. 
In  1787,  he,  along  with  the  other  creditors,  granted  a  difcharge 
d  conveyance  to  the  purchafer,  whereby  they  "  fell,  alienate  and 
difpone  co  hipn  the  lands  and  barony  of  Arrochar,  and  further, 
xxiake  over  and  convey  to  him  the  faid  decreet  of  adjudicatiout 
^w^ith  the  grounds  of  debt,  and  that  in  fo  far  as  extends  to  the 
:Caid  fvun  received  by  us,  and  as  tends  to  the  faid  William  Fer- 
n  (the  purchafer)  and  his  forefaids  their  further  fecurity  of 
ie  faid  lands  purcbafed  by  him,  but  referving  to  us  <)ur  intc- 
efls  in  the  referved  fum  of  L.  6000  remaining  in  the  faid  Wil- 
iam  Fergufon's  hands,  for  anfwering  Lady  Colvill^s  annuity, 
md  we  alfo  referve  all  right,  title  and  claim  of  right  we  have 
o  the  eftate  in  Jamaica." 
n  1788  John  Alexander  died. 
"The  trufiees  having  after  his  death  recovered  part  of  the  perftm»l 
"cds  belonging  to  the  Macfarlanes  in  Jamaica,  the  fhare  which 
luld  have  belbnged  to  John  Alexander  was  claimed  by  James 
gander  as  his  heir,  and  by  George  Munro  as  his  executor. 

The  trufiees   called   both  in  a  multiple-poinding,   in  which 
unro 

Pleaded :  The  decree  of  ranking  having  precifely  afcertain^ 
^d,  in  the  lifetime  of  the  original  creditor,  what  part  of  the 
^cbt  was  fecured  by  the  adjudication,  it  can  render  the  debt  he- 
1*1  table  only  to  that  extent,  efpecially  as  John  Alexander  himfelf 
'Was  in  fad  denuded  of  the  fecurity  by  the  difcharge  and  convey- 
ance granted  to  the  purchafer. 

Befides,  the  fums  in  medio  arife  from  perfonal  effeds,  which, 
both  at  the  date  of  the  adjudication  and  at  the  death  of  the  cre- 
ditor, were  fituated  in  a  foreign  country  ;  and  therefore,  as  they 
'Were  not  fubjedl  to  the  law  of  Scotland,  that  diligence  could  not 
i-ender  them  heritable. 

Anfwered:  John  Alexander  was  not  denuded  of  the  adjudica* 
xXoxL  at  his  death.     He  had  only  conveyed  it  to  the  purchafer  to 
ihe  extent  of  that  part  of  the  price  paid  by  him  j  and  when  a 
^ebt  is  fecured  by  adjudication,  however  fmall  the  fubjed^over 
"which  It  extends,  the  whole  fum  is  rendered  heritable,  every  part 
of  it  being  equally  a  burden  upon  land.      The  jus  exigendi  of 
courfe,  at  John  Alexander's  death,  was  in  his  heir,  who  confe- 
quently  could  have  attached  the  whole  property  of  his  debtors, 
whether  heritable  or  moveable,  for  his  payment;  and,  on  the  fame 
principle,  he  alone  is  now  entitled  to  the  dividends,  from  what- 
ever quarter  they  may  have  been  recovered. 

The 
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The  Lord  OrdinAry  found,  "  That  it  is  according  to  fthe  iitua« 
•*  tion  of  the  debt  as  it  ftood  at  the  time  of  the-defund's  deatlc: 
^*  that  the  queftion  is  to  be  determined,  whether  a  debt  due  t  ^ 
"  him  is  heritable  or  moveable:  And  tnTefped  the  debt  in  qucs 
"  ftion,  at  the  time -of  John  Alexander*«4eath,  -ftood  fecured  b^ 
^'  an  adjudication  upon  the  eftate  of  Arrochar,  fouid,  that  tl^ 
^^  debt  devolved  upon  James  Alexander,  as  J  oha  Alexander's  liei«-. 
^^  and  not  uponiiis  executor;** 

On  advifing  a  reclaiming  petition, ^ith  anfwers,  the  Court  us^a 
jiimoufly  "  adhered.'*     • 

Lord  Ordinmry,  'JufiktXllerk.  For  Maam,  SoUdtor-Gntral  Blair,  C.JStffw^Bs 

.Alt.R.H.Cay.  Cordon,  Cktk. 


3^»  CXVPI.  May  22. 1794. 

WILLIAM    SIMSON, 


AGAINST 


DAVID  GRAY  and  JOHN  WEBSTER. 


''f  ACK. — ^  power  of  fubfetting  is  implied  in  a  leafe  of  land  for  thirty^ 
eight  years. 

DAviD  Gray  poflefled  a  farm  on  a  leafe  for  thirty-eight 
years,  in  favour  of  himfelf,  his  heirs  and  executors.  Ha- 
ving granted  a  fubleafe  of  it  to  David  Webfter,  William  Simfon 
the  landlord,  five  years  afterwards,  brought  a  procefs  in  order  to 
iet  it  aiide,  in  which  he  diiputed  the  tenant's  right  of  fubfetting, 
and 

Pleaded:  Formerly  when  leafes^  like  feudal  rights,  were  fo 
ftridly  perfonal  to  the  tenant,  that  he  could  not,  in  the  common 
cafe,  tranfmit  them  even  to  his  heir  at  law  without  an  exprefs 
claufe  to  that  purpofe,  it  mt^ht  have  been  doubted  how  far,  in  the 
cafe  of  a  leafe  for  a  period  far  exceeding  the  ordinary  duration 
of  human  life,  a  power  of  fubfetting  was  not  implied ;  but  as 
leafes  now  defcend  to  heirs,  unlefs  ^xprefsly  excluded,  and  the  A- 
leSlus  fuppofed  in  the  contrad  is  confined  to  the  family  rather 
than  to  the  perfon  of  the  leflee^  there  feems  no  reafon  why  the 
duration  of  the  leafe  fhould  have  any  effecSl  on  the  power  of  transfer- 
ring it.  Indeed,  if  it  were  to  be  eftabliflied  as  a  general  rule,  that  a 
j^ight  of  fubfetting  is  implied  in  every  cafe  where  the.  landlord 
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be  carried  on  in  the  burgh ;  and  authorilitig  the  tnagiftrates  to 
make  Kye-laws  for  the  good  of  the  burgh,  with  ^o^n/ ^of  chey?/^ 

rior. 

In  174T,  Sir  John  Shaw,  upon  the  narrative  of  mhe  inhabitants 
of  Greenock  having,  with  his  confem,  impofed  a  i^oluntary  aC- 
feflment,  for  the  public  ufe  of  the  burgh,  on  all  the  xnalt  ground 
at  the  mills  of  Wefter  Greenock,  granted  a  charter  to  the  feuers 
and  fub-feuers, of  the  burgh,  empowering  them  to  eled  annually 
nine  of  themfelves  (the  bailie  or  bailies  of  the  faid  barony  being 
always  of  the  number)  to  be  adminiftrators  of  the  produce  of 
the  faid  tax,  and  of  every  fiiture  adeflinent  confented  to  by  the 
fuperior.  The  charter  further  provided,  that  the  eldeft  baili& 
and  in  his  abfence  the  fecond,  fhould  prefide  at  all  thcfe  'meet- 
ings ;  and  it  concluded  with  a  declaration,  that  it  was  granted 
and  accepted  under  the  exprefs  condition,  that  ^'  it  fhould  be 

without  prejudice  to  the  right  of  iurifdidtion  competent  to  Sir 

John  Shaw  and  his  forefaids,  as  barons  of  the  faid  town  and 

barony  of 'Greenock/' 

Siich  was  the  ftate  of  fhe  burgh,  when  the  atft  20  Geo.  IL  c.  48. 
commonly  called  the  jurifdidion-a6l,  was  pafled* 

In  1 75 1,  Sir  John  Shaw  granted  a  new  charter  to  the  burgh, 
which,  after  mentioning  the  great  increafe  of  the  town,  and  the 
neceflity  that  its  government  and  police  fhould  be  put  under  pro- 
per regulations,  gave  power  to  the  feuers  to  choofe  annually  two 
bailies,  a  treafurer  and  nine  c^unfellors,  in  place  of  the  nine 
managers  appointed  to  be  chofen  by  the  charter  1741 ;  with  power 
to  them  to  make  bye-laws,  admit  merchants  and  tradefinen  to  be 
free  burgefles,  and  with  power  to  the  bailies  to  hold  courts  and 
exercife  jurifdidion  within  the  burgh.  The  bailie  of  the  ba- 
rony was  however  declared  to  have  a  cumulative  jurifdiiSion 
with  the  bailies  chofen  by  the  feuers.  The  charter  ccmcluded 
mrith  a  precept  of  feifin  only. 

The  magiftrates  4)f  Greenock,  tipon  the  footing  of  its  being  a 
burgh  of  barony  independent  of  the  fuperior,  occafionally  ezer- 
cifed  the  jurifdidion  referved  to  fuch  burghs  by  the  flatute  20 
Geo.  II.  c.  48.  at  leafl  there  was  evidence  of  their  having  done 
fb  down  to  the  year  1758  ;  and,  after  having  difufed  it  for  fome 
time,  they  began  again  about  the  year  1789  to  exert  the  fame 
privilege* 

The  Sheriiff-clerk  of  Renfrewihire,  finding  that  this  diminifhed 
his  emoluments,  by  preventing  many  of  the  law-fuits  arifing  i 
the  burgh  from  coming  before  the  Sherifi^ourt,  brought  an  ac- 
tion of  declarator,  concluding  to  have  it  found,  that  the  magi- 
ilrates  of  Greenock  had  no  higher  jurifdidlion  than  than  that  o' 
^ordinary  baron-bailies.  .. 

In  defence  It  was 

Tleaded^  ijiy  The  great  objetS  of  the  ad  20th  Geo.  II.  c.  i8. 
was  to  take  away  thofe  heritable  jurifdidions,  formerly  vefled  in 
individual  barons^  which  had  been  found  fo  extremely  prejudicial 
to  the  regular  adminiAration  of  juflice,  while  it  referved  entire 

the 
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;  tention  of  the  Legiflatare,  is  lA  dired  oppofition  *  to  the  fkring 
claufe  in  the  ftatute,  which  applies-  only  fo  jurtfilidjons  item  in- 
dependent of  the  fuperior. 

The  Lord  Ordinary  having  reported  the  caufe  tmlnlbrmations, 
:  the  Court,  by  a  majority,  found,  "  That  the  prefent  baiKes  of 
"  Greenock,  named  and  appointed  by  the  'feuers  and  fufa-feuers 
*^  thereof,  and  John  Campbell,  the  bailie  named  by  the  fuperior 
^^  or  baron  of  Greenock,  aded  illegally  in  fo  faras  they  exercifed 
'^  a  higher  jurifdidion  than  that  of  baron-bailies  ;  and  that  they 
**  .and  their  fucceflbrs  in  office  are  not  entitled  to  exercife  any 
^^  higher  jurifdidion  thaathat  of .  baronnbailies,  as  laid  down  by 
^'  20  Geo.  II.  c.  ^3/^ 

A  reclaiming  petition  was^appointed  to  be  anfwered,  and  after- 
-wards  a  hearing  in  prefence  ordered  $  and  upon  advifing  the 
'  caufe,  a  confiderable  majority  of  the  Court  were  of  opinion,  that 
the  charter  in  the  year  1751  could  have  no  effed  in  the  determi- 
nation of  the  caufe,  as  the  fuperior  could  not  confer  a  juri(Hic- 
tion  on  the  burgh  of  which  he  himfelf  had  been  prerioufly  di« 
•  veiled. 

The  queftion  therefore  came  to  be.  Whether  the  burgh  was  in- 
dependent of  the  baron,  in  the  fenfeof  the  jurifilidion-ad,  at  the 
date  of  the  ftatute  ?  And  on  this  {>oint  there  was  a  confiderable 
diverfity  of  fentiment. 

Several  of  the  Judges  thought,  that  the  ftatute,  although  not 
very    clearly    worded,    applied  only   to  villages   within  a  ba-* 
rony  which  are  not  incorporated,  and  to  burghs  of  barony  ha- 
ving  no    magiftrate   other   than  a  baron-bailie,  removable    at 
the  pleafure  of  the    baron,   not  to  burghs  fuch   as  Greenodl(, 
which,  although  locally  fituated  within  a  barony,   are  incor- 
porated by  charter  from  the  Crown.     The  eredion  of  liich       _ 
burgh  (it  wa6  obferved)  is  not  fo  much  intended  for  the  benefitr-^ 
of  the  baron  as  of  the  inhabitants.    The  charter  of  eredion  hat 
tl)C  efied  of  inftantly  creating  a  diftind  political  corporation  fe 
parate  from  the  baron,  with  appendent  privileges,  which  he  • 
neither  take  away  nor  infringe.     For  inftance,  he  canntft  -refei 
to  name  bailies,  nor  can  he  remove  or  control  them  during  tl 
term  of  their  office;  and  although  he  may  refign  or  convey 
own  baronial  right,  he  cannot  difpofe  of  the  burgh  or  4ts  -pri^ 
leges,  becaufe  he  would  thus  be  taking  away  the  jus  qumfitum 
the  burgeftes. 

On  the  other  hand,  a  majority  of 'the  Court  were  of  opinii 
that  the  eredion  of  a  burgh  of  barony  withina  barony  previoui 
created,,  is  merely,  an  .amplification  of  the  right  of  the  baron, 
tained  by  his  own  defire^  and  chiefly  for  his  own  advanta^^ 
That  the  fuperior  of  Greenock,  before  granting  the  charter  i 
not  onW  Had  the  fole  power  of  naming  bailies  and  of  reoeirlrs^ 
burgefles,  but  might,  even  at  that  time,  have  for  ever  refigned  " 
burgh  into  the  hands  of  .the  Grown  without  the  confent  of 
.inhabitants:  That  burghs,  in  the  fituation  of  Greenock,  hadiumi* 
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"burghs -of  a  tenth  of  the  cefs  formerly  paid  by  them.  This  bim^  j.. 
den  ought  therefore  not  to  be  exigible  from  the  whole  inhabltai^  ts 
of  filth  burghs y  but  only  from  thofe  who  are  immediately  simr^d 
<lire<31y  benefited  by  thofe  privileges,  of  which  it  may  be  con 
dcred  as  the  price:  And  accordingly,  the  adt  1693  authorifes  t 
magiftrates  to  appoint  Aent-mafters  "  for  laying  on  the  burde 
"  upon  the  trade  J  and  others  who  have /benefit  by  trade--;"  tbu 
'  clearly  pointing  out,  that  the  tax  is  to  be  paid  only  by  foreigr 
merchants-;  the  laft  words,  **  others  who  have  benefit  by  traded 
plainly  including  only,  per fons  retmling  foreign  commodities ,  who, 
although  they  do  not  trade  themfelves,  yet  .derive  a  dire£l  benefit 
from  it. 

For  the  fame  reafom,  the  ftatute  authorifes  the  laws,  fecuring 
the  trade  to  royal  burghs,  to  be  put  in  execution  only  againft 
fuch  unfree  traders  in  burghs  of  barony  as  fliall  not  undertake 
for  and  pay  a  proportion  of  faid  quota.** 

Farther,  the  ad  1698,  c.  20.  enafts,  *'  That  the  faid  quofta  and 
"  fubdivifion  being  once  ftated,  all  perfons,  inhabitants  of  the 
iiild  burghs  J  partaking  of  the  communicationy  fhallbeftented^for  the 
quota  appointed."  Now,  thefe  words,  ^^  partaking  ^f  the  cam-' 
mumcatioTiy'*  clearly  qualify  the  general  words,'"  all  perfons  inha^ 
bitantSy^  as  they  cannot  be  fuppofed  to  refer  to  the  immediately 
preceding  word,  ^^burgbs  ;"  for  the  quota  could  not  pollibly  be  laid 
on  any  other  burghs  except  thofe  which  had  accepted  of  the 
communication ;  and  therefore  it  would  have  been  quit-e  fuper 
41uoii$  to  have  faid,  that  the  quota  was  to  be  laid  on  '^  burgbs  par 
"  taking  of  the  communication.^* 

The  plea  of  the  fufpenders  is  likewife  confirmed  by  tlie  a 
1698,   c.  19.    which  clearly  fhews,  that  the  foreign  trade 
meant  to  be  aflefled,  and  that  every  kind  of  home  trade  or  manu^ 
fadure  might  be  carried  on  as  formerly  without  limitation  o 
control. 


4< 
€i 


Anfwered :  It  is  clear  from  all  the  ilatutes,  that  it  was  not  an 
particular  clafs  of  inhabitants,  but  the  burghs  of  regality  an 
'barony  themfelves,  which  were  to  be  aflefled.  Thus,  in  the  pre- 
amble of  the  ad  1693,  it  is  ftated,  "  That  the  convention  0:- 
royal  burghs,  \3c.  being  willing  to  communicate  the  benefit  o. 
trade,  %^c.  in  favour  of  burghs  of  regality  and  others  that  coul 
relieve  them  of  a  proportional  part  of  the  burden  impofed  u 
on  trade,  Effr.'*  It  enads,  "  That  ficklike  execution  fliall  pad 
againfl;  the  burghs  of  regalities,  baronies,  %Sc.  as  is  ufed  for  in 
**  bringing  of  the  cefs  payable  to  their  Majefties  by  the 
"  burghs  ;"  and  a  fubfequent  claufe  provides  for  equality  in  levy- 
ing  the  burden  within  the  burghs  themfelves  partaking  of  th« 
communication.  The  ad  1698,  c.  19.  alfo  declares,  that  there- 
after foreign  trade  fliall  be  "  the  privilege  of  freemen  and  bur- 
"  geOhs  of  burgbs  royal,  2ind  of  fuch  to  whom  the  faid  privilega 
^*  fliould  be  communicate." 

It  is  alfo  enaded  by  the  1698,  c.  20.  that  burghs  obtaining  th 
communication  fliall  be  aflefl^ed  for  their  quota,  "  as  is  the.  ufe  i 
^^  royal  burghs. '^     Now  the  ad  1592,  c.  155.  provides,  "  Thar 
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II  manner  of  perfons,  inhabitants  of  burghs,  concerned  in  any 

^manner  of  traffic,  merchandife,  or  having  change  within  the 

ame,  fall  bear  their  part  of  all  taxes,  ftents  and  taxations," 

m     And   this   ftatute  is   confirmed   by  the  ad   1594,   c.  226. 

Ich  enaCls,  "  That  the  famen  fhall  be  extended  to  ail  mer- 

hants  or  craftfmen,  as  well  free  as  unfree,  that  has  no  other 

Idwelling-placc  but  within  burgh,*'  i^c. 

-As,  therefore,  if  the  fufpenders  had  refided  in  a  royal  burgh, 
^y  would  have  been  liable  for  the  tax,  it  is  evident,  from 
^  provifion  of  the  1698,  c.  20.  that  they  muft  alfo  be  lia- 
^  for  it  as  perfons  refiding  and  having  change  in  a  burgh  of  ba- 
ny  which  enjoys  the  communication  of  trade. 
The  fufpenders  would  confine  the  expreflion,  "  others  who 
liave  benefit  by  trade,'*  in  the  ad  1693,  to  the  retailers  of  fo- 
ign  commodities.  But  there  is  nothing  to  warrant  this  con- 
•ixcSion ;  for  fuch  retailers  derive  no  more  benefit  by  the  com- 
munication'than  craftfmen,  or  other  perfons  who  carry  on  any 
fort  of  manufacture. 


^hfervcd  on  the  Bench :  Every  manufadurer  and  mechanic  derives 
obvious  benefit  from  the  communication  of  trade,  becaufe  it 
ft  increafe  his  employment,  and  therefore  he  ought  to  pay  his 
proportion  of  the  tax.  With  refped  to  the  quantum^  a  difcre- 
tioxiary  power  is  in  the  firft  inftance  lodged  in  the  flent-mafters 
an.cl  magiftrates.  If  they  abufe  it,  (which  is  not  alleged  in  the 
pr^fent  adion),  this  Court  will  give  redrefs.  See  i6th  June  1759, 
Mrilfon  againft  Magiftrates  of  Glafgow. 

The  Lord  Ordinary  had  found  the  letters  orderly  proceeded. 

The  Court  unanimoufly  adhered,   and  found  the  fufpenders 
^i^ble  in  expences  *. 


Lord  Ordinarjy  Anierville. 
For  the  chargersi  G.  Ferguffon. 


For  the  fufpenders,  CuUen. 

Clerky  Sir  James  Colquhoun* 


R.  D. 


NO  CXX. 


*  A  fimilar  deciiion  was  at  the  fame  time  given  in  the  cafe  of  Gray  and  others  againft 
e  Bailie  and  Stent-tnafters  of  Dalkeith. 
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N*  CXX.  M^K  28.  1794. 

The  COLLECTOR  of  the  Poors  Rates  in  the  Pariih  of  In. 
vere(k» 

AGAIN  ST 

The  MAGISTRATES  of  Muflclburgh  and  Sir  ARCHIBALD 
HOPE. 


Poo*. — Proprietors  of  mills ^  and  of  coal  anSfdH  works ^  are  liabk  to  be 
affejfedfor  the  maintenance  of  the  poor. 

THE  heritors  and  kirk-rcflion  of  the  parifh  of  Invereflc  (bmp 
years  ago  impofed  an  afleflment  for  the  maintenance  of  the 
poon  The  magiftrates  of  Muflelburgh,  who  have  mills  within 
thejparifh,  whidi  they  let  in  leafe,  and  Sir  Archibald  H6pc,  the 
proprfetor  of  extenfive  coal  and  fait  works,  alfo  within  the  parifh, 
refiifed  to  pay  any  part  of  the  poors  rate  for  thefe  fubjedls. 

The  colledor  appointed  to  levy  it  brought  an  adion,  conclu- 
ding againft  them  for  a  proportion  of  the  afleflinent,  correfpond* 
'ing  to  the  yearly  rent  or  value  of  thefe  refpedive  fubjeds,  and 

Pleaded:  By  the  adt  I579f  c.  74.  the  whole  inhabitants  of  the 
^parifli  are  to  be  taxed  for  the  maintenance  of  the  poor.    By  tbc:^  _ 
iubfequent  flatutes,  1663,  c.  16.  and  1672,  c.  18.  the  aflcflmcm::::::^ 
is  direded  to  be  made  according  to  the  old  extent  or  valued  rent    _- 
or  otherwife,  as  the  major  part  of  the  heritors  (hall  agree*    Am 
this  dlfcretionary  power  of  afleflinent  is  further  confirmed  b' 
two  ads  of  the  Privy-council  in  1692  and   1693,  (Statute  La 
Abridged,    voce  Vagrant,   p.  389.),    in   which   the   heritors 
kirk-fefllon  are  fimply  authorifed  to  lay  on  fuch  an  aflieflinent 
may  be  fufficient,  without  being  confined  to  any  rule. 

Their  powers  being  thus  ample,  it  feems  to  be  a  queftion 
equity  and  common  fenfe,  in  what  proportion  tho(e  haying  inten 
in  the  parifli  ought  ta  be  aflefltd  ?     Of  confequence,  with  the 
ception  of  perfonal  property,  as  being  too  uncertain  to  admit 
fixed  eflimation,  the  rule  will  be,  that  each  individual  fliould  c< 
tribute  precifely  according  to  the  emolument  that  accrues  toi^mjoi 
from  his   property;  Wallace,   19th  January  1773,  Colledor     of 
the  afleflhients  of  Weft-kirk  Parifh  againft   Frafer.      There      is 
no  ground    for  diftinguifliing    between   an    heritor,   whofe    re. 
venue  arifes  from  the  fruits  of  the  furface,  and  another  who 

2  derira^ 
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'^  cular  circumftances  of  each  cafe^  and  to  do  a<  he  fliall  fe~ 

'  juft/' 

Lord  Ordioarji  Cf^g*  A£L  FrqfiT'Tjtlerf  Dniifim. 

For  the  Magiftntes  of  Maflcnmrgh,  G.  FirgmJJim. 
For  Sir  Ardbibald  Hope,  jfii^ 


N*  CXXI.  June  3.  1794. 

HUGH  CRAWFORD,  and  Others, 

i 

AGAINST 

JOHN  WILSON,  and  Others- 


iPuBLic  BuiidEN. — l*be  hwfeholiers  in  a  country  village  are  indifc 
minatcly  liable  to  the  burden  of  having  Joldiers  billeted  upon  tbem. 

BEITH  is  a  country  village  in  tlie  county  of  Ayr,  confifliA^ 
of  nearly  800  inhabitants*  Since  the  year  1787,  froars 
thirty  to  forty  foldiers  have  generally  been  quartered  there,  aa.  ^ 
lately  the  number  was  ibcreafed  to  eighty. 

After  various  methods  of  billeting  them  had  been  tried  ai»-^ 
abandoned,  two  of  the  Juftices  of  Peace  of  the  county  authc::>^ 
rifed  a  committee  of  the  inhabitants  to  iuperintend  this  branc=^  ^ 
o£  the  police. 

John  Wilfbn,  the  billet-^mafter  appointed  by  them,  grante^^^ 
hillets  on  all  the  inhabitants  indifcriminately,  fchoolmaflers, 
dows,  unmarried  women,  and  paupors,  excepted. 

Hugh  Crawford,  and  others^  ftyling  themfelves  a  committee 
the  private  inhabitants,  prefented  a  bill  of  fufpenfion  and  inte^ 
did,  praying  the  Court  to  prohibit  the  billeting  of  foldiers  upc 
them  and  their  conilituents.     They  admitted,  that  In  cafes     ^^^ 
tranjient  quarters,  or  of  emergency,  this  burden  muft  fall  on  ^^^}^ 
clafles  of  the  inhabitants ;  but  they  contended,  that  in  the  otc^^i- 
nary  cafe  of /0^4(/ quarters,  it  fhould  be  confined  to  innkeep^?^^ 
.and  dealers  in  proviiions  ^  ;  and 

Pleaded:  At  common  law,  every  man  is  entitled  totheexcXv- 
£ve  pofleflion  of  his  own  houfe.  The  billeting  of  foldiers  upon  anj 

per/c'i? 

.*  Under  this  laft  denomination^  thej  feem  to  have  included  *^  butchersi  bakeni  cancUe- 
"**  makers,  grocers,  buckfterSi  meal-mongerSy  and  common  cow*keepers/' 
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erfoB  except  innkeepers,  who  are  obliged  to  furnifh  quarters  to  all 
iie  lieges,  is  a  limitation  of  this  pririlege  introduced  by  pofitive  fta- 
ites,  and  cannot  go  beyond  their  enadment.  Now,  the  only  ftatu- 
ible  provifions  previous  to  the  Union,  relating  to  this  fiibjed:,  are 
tie  ads  of  Convention  1667  and  1678,  and  the  ads  of  Parliament 
681,  c.  3.  1689,  c.  32.  and  1690,  c.  6.  1693,  c.4,  1695,  c.  33.  and 
698,  c.  9.  all  of  which  either  prohibit  free  quartering  altogether,  or 
Uow  it  only  on  dealers  in  liquors  or  provilSons*  And  the  annual 
lutiny-bill  declares,  that  it  (hall  only  be  lawful  to  quarter  foldiers 
n  Scotland  in  fuch  and  the  like  ^'  places  and  houfes,"  as  they  might 
lave  been  quartered  by  virtue  of  the  laws  in  force  at  the  time  of 
he  Union ;  which  evidently  implies,  that  certain  houfes  were  ex- 
impted,  and.thefe  could  be  no  other  than  thofe  of  the  private  in- 
labitants.  Accordingly,  they  have  poflefled  this  immunity  by 
he  immemorial  and  uniform  ufage  of  almoil  every  confiderable 
own  in  Scotland,  and  it  has  alfo  been  recognifed  by  the  deci- 
ions  of  the  Court ;  loth  February  1785,  Procurators  of  Giafgow 
igainft  the  Magiftratcs  * ;  Fac.  Coll.  6th  February  1789,  Earl  of 
Vemyfs,  and  others,  againfl  the  Magiftrates  of  Canongate. 

Befides,  it  is  reafohable  in  itfeif,  that  innkeepers,  and  thofe 
rho  fell  provifions,  ihould  be  primarily  fubjeded  to  this  burden, 
s  they  derive  an  obvious  benefit  from  the  dealings  of  the  fol*« 
iers* 

Anfwcred:  The  only  ftatute  of  any  confequence  regulating  the 
illeting  of  foldiers,  is  the  1698,  c.  9.  which  fubjeds  to  this  bur- 
en  perfons  of  all  defcriptions  living  in  burghs  or  market-towns, 
rhile  it  frees  from  it  tenants  difperfed  in  the  country,  an  exemp* 
ion  which  flrengthens  the  general  rule. 

But  even  although  in  common  cafes  foldiers  fhould  only  be 
lilleted  on  certain  defcriptions  of  perfons,  yet  in  times  of  war, 
ike  the  prefent,  which  render  a  larger  military  eftablifhment  ne- 
leflStry  for  the  defence  of  the  country,  every  perfon  muft  bear  a 
hare  of  the  burden. 

The  advantage  which  innkeepers  and  dealers  in  provifions 
lerive  from  foldiers  is  exceedingly  trifling;  and  at  any  rate, 
nerchants,  ftioemakers,  tailors^  W'r.  all  of  whom  come  under  the 
lefcription  oi  private  inhabitants,  are  fully  more  benefited  by  their 
lealings. 

The  Lord  Ordinary  took  the  caufe  to  report  on  the  bill,  with 
iifwers  and  replies. 

The  Court  were  clear,  that  Beith,  not  being  even  a  burgh  of  ba- 
ony,  and  all  the  inhabitants  being  nearly  of  equal  rank,  there 
iras  not  the  fmalleft  ground  for  any  clafs  of  them  pleading  im- 
aunity  from  the  burden  in  queftion. 

Several  of  the  Judges  doubted  the  propriety  of  the  decifion  in 
hq  cafe  of  the  Canongate  in  1789,  exempting  inhabitants  of  a 

fuperior 

Not  coIk£Ud. 
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iuperior  rank,  and  altogether  uficcnneded  with  trade.     In  Eng- 
land (it  was  obferved)  the  whole  of  this  borden  is  no  doubt  {da^ 
•ced  upon  innkeepers.      But  there  it  is  impofed  upon  them  b^ 
fpecial  ftatute^  and  they  know  j^ecifely  what  they  haye  to  ex^ 
peel  when  they  choofe  that  line.     In  this  country,  bowerer,  no 
inch  flatutable  r^ulation  has  erer  exifted^  and  befides  there  are 
not  a  Sufficient  number  of  inns  to  accommodate  the  troops.  Since 
therefore  part  of  the  burden  muftfall  on  the  private  citizens,  it 
ihould  be  fliared  among  ail  ranks  with  the  moft  perfed  equality. 
In  fad,  it  is  more  ieverely  felt  by  a  tradefman,  who  in  many 
cafes  has  but  a  fmall  houfe,  than  by  a  gentleman  of  fortune,  who, 
if  he  does  not  incline  to  have  foldiers  m  his  family,  can  affi>rd  to 
provide  them  with  quarters  ellewhere.     Accordingly,  in  a.  cafe 
from  the  Calton  of  Glafgow  in  1779  *f  the  Court  were  of  opinion, 
that  no  diftindion  (hould  take  place  among  the  different  clafles 
of  inhabitants.    A  contrary  judgment  was  indeed  given,  both  i 
the  cafe  of  the  Procurators  of  Glafgow  in  1785  and  in  that  fr 
the  Canongate  in  1789.     The  former  however  went  very  mu 
^n  fpecialties.     The  latter,  and  the  cafe  from  the  Calton  of  GlaP 
gow,  are  therefore  in  fad  the  only  two  judgments  upon  the  geni 
ral  point ;  and  as  they  received  oppofite  determinations,  the 
ftion  may  ilill  be  confidered  as  open  for  future  difcuifion. 

The  Court  refufed  the  biU. 


Lord  Ordiotrj,  Mttivm*  For  the  fpfyndcr,  GrmfflUeUs. 

Alt.  Gi9.  Ftrgmfim* 


R.D. 


N^CXXII.  >ff6.  1794, 

JAMES  HARDIE  DOUGLAS,  and  Others, 

AGAINST 

The  TRUSTEE  for  the  Creditors  of  Thomas  Hay. 

Assignation,  Tack,  Competition* — How  far  an  affignatitm  to 
juh-Uafe^  in  fecurity  of  debt^  intimated  to  the  principal  Uffce^  but 
which  no  pojfeffum  has  followed^  is  a  valid  ground  of  prtfcrcncc 
competition  with  perfonal  creditors  of  the  cedent  f 

TH0MA8  Hay  granted  afBgnations  of  a  fubleafe  of  a  far 
poilefled  by  him  to  James  Hardie  Douglas  and  two  otF 
creditors,  as  a  nirther  fecurity  for  debts  due  to  theml     None 

^  Not  coUcded.  % 


fr 
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The  bankruptcy  of  the  debtor  is  no  objedion  to  the  intima- 
tion, as  no  diligence  had  been  raifed  againft  his  eftate  by  the 
other  creditors.  Indeed,  intimation  was  altogether  unneceflary 
in  this  cafe  j  for  ahhough  in  competitions  between  different  af- 
fignees,  the  preference  depends  upon  the  date  of  the  intimation, 
in  thofc  between  afEgnees  and  other  creditors,  the  former  rank 
according  te  the  dates  of  their  aiOgnations  ;  8th  July  1785,  Hay 
againft  Sinclair  *• 

The  Lord  Ordinary  fuftained  the  objedions  to  the  intereft  of 
the  aflignees,  as  being  "  aflignations  to  a  leafe  retenta  popffione^ 
"  and  not  intimated  till  after  the  bankruptcy  of  Thomas  Hay." 

A  petition  againft  this  interlocutor  was  followed  with  anfwers. 
The  Court  ordered  memorials  ;  upon  advifing  which,  it  was 

Obferoed  on  tbi  Bencb :  The  truft-dccd  is  reducible  on  the  ad 
1696  J  at  any  rate,  it  was  not  intended  to  afted  the  rights  which 
creditors  had  already  acquired.  The  aflignees  muft  therefore  be 
preferred  to  the  truftee. 

Pofleflion  is  fo  far  eflential  to  the  conveyance  of  a  leafe  in  fe- 
curity  of  debt,  that  without  it  the  alGgnee  has  only  a  perfonal 
right,  confequently  a  fubfequent  ailignee  or  adjudger  getting  firft 
into  pofleflion  would  be  preferred.  At  the  fame  time,  were  a  procefi 
of  adjudication  to  be  brought,  the  aflignee  might  infift  to  be  put 
into  ppflieflion  before  the  right  of  the  adjudger  could  be  completed, 
and  a  fununary  application  to  the  Judge  Ofdinary  to  that  efted 
-would  be  competent* 

The  intimation  in  the  prefent  cafe  had  no  effed  in  completing 
the  right.  When  the  principal  leflee  afljgns  his  leafe,  the  rigiit 
of  the  aflignee  is  completed  by  intimation  to  the  fubtenants,  re- 
quiring them  to  pay  their  rents  to  him  j  when  again  the  fubttnant 
is  the  granter  of  the  aflignation,  the  right  of  the  aflignee  can  only 
be  completed  by  adual  pofleflion  pf  .the  fubjed,  though,  in  the 
mean  time,  an  intimation  to  the  principal  lefliee  may  be  proper  in 
order  to  render  the  tranfadion  public.  It  is  no  objedion  to  the 
intimation,  that  it  took  place  after  the  bankruptcy  of  the  cedent. 
That  event  does  not  prevent  creditors  from  taking  any  ftep  for 
their  own  fafety  which  can  be  done  without  the  intervention  of 
their  debtor. 

The  Lords,  by  a  confiderable  majority,  *^  altered  the  interlo- 
"  cutor  reclaimed  againft,  repelled  the  objedions  to  the  interefts 
"  produced  for  the  petitioners,"  (aflignees),  "  and  preferred 
"  them  upon  the  funds  in  medio  arifing  from  the  fale  of  the  leafe.'* 

A  reclaiming  petition  was  refufed  without  anfwers  on  the  24th 
June  1794. 


Lord  Ordinary,  Stonefield.  For  the  affignees,  David  JViiiiamfon, 

Alt.  Montgomery. 


•  Not  collefled. 


D.  D. 
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they  payin2^  to  me  and  my  forefaids  the  fum  of  two  JhiUings 
Scots  money  each  of  the  faid  times  for  granting  the  faid  rights,, 
and  being-  at  the  expences  of  drawing  and  forming  thereof^ 
an  J  relieving  me  and  my  forefaids  of  the  caufes  for  which  \m 
fhall  happen  their  faid  efcheats  to  fall  j  and  binds  and  obliger 
me  and  my  forefaids,  that  weihall  not,  at  any  time  hereafte 
lye  out  unentered  of  the  faid  lands,  to  the  prejudice  of  the  faii 
John  Walkinfhaw  and  his  forefaids  ;  and  that  we  fhall  free  an 
relieve  them  of  all  damage  that  they  or  any  of  them  can  fn 
ftain  through  the  ward  or  relief  of  the  faids  lands,  or  othe 
ways  whatfoever  manner  of  way,  through  their  holding  t 
famen  of  me  and  my  forefaids/' 

Lord  Sempill  having  acquired  the  eftate  by  a  fingular  titl 
Thomas  Brifbane,  the  heir  of  the  original  difponer,  brought  a  d 
-clarator  of  non-entry,  where  the  queftion  came  to  be,  wheth 
Lord  Sempill,  as  a  fingular  fucceflbr,  was  liable  for  payment  of 
year's  rent  for  his  entry,  or  if  he  was  entitled  to  be  entered 
two  fhillings .  Scots  money,  in  terms  of  the  above  mention 
iClaufe.     The  defender 

Pleaded:  ijlj  The  original  difpofition  to  John  Walkinfhaw 
ing  granted   to    him,   his  heirs  and  oJJigneeSy  and  not  only  l 
claufe  in  queflion,  but  the  whole  intervening  claufes,  being  c 
ceived  in  favour  of  him  and  ^*  his  for ef aids ^^  thefe  words  are 
all  refpeds  equivalent  to  a  repetition  of  the  phrafe  "  heirs 
"  ojftgneesy^  and  of  courfe,  as  an  afGgnee,  the  defender  is  emit 
to  an  entry,  on  payment  of  the  above  taxed  fum. 

idiy^  The  obligation  on  the  fuperior,  contained  in  the  cla 
above  mentioned,  is  fufEciently  broad  to  comprehend  every  p> 
fible  cafe  in  which  an  entry  could  be  required,  either  by  an  \x 
or  a  fingular  fucceflbr. 

Anfwered :  It  was  not  till  the  20  Geo.  IL  that  the  fuperior 
obliged  to  enter  voluntary  difponies,  and  by  that  flatute  he  go 
year's  rent  as  a  compenfation  for  this  innovation  on  his  rig 
His  title  toexad  it  is  confidered  as  one  of  the  eflential  and  \xt 
rent  rights  of  fuperiority,  and  every  limitation  of  it  is  held^- 
tijjtma  interpretationis,  Macdowall,  b.  2.  t.  4.  §34.  and  is  never  ^^ 
be  prefumed  from  any  equivocal  expreffion  in  the  original  chare  ^r. 
The  fole  purpofe  of  the  above  mentioned  claufe  was  to  prov"  i  ^'^ 
againfl  the  fuperior's  taking  any  advantage  of  the  lands  falling  i^^^^ 
his  hands  by  a  feudal  delinquency.  It  fays  not  a  word  of  fi»^5^" 
lar  fuccellbrs,  and  was  never  meant  to  remit  the  compofition  <^  ^^ 
on  their  being  received.  Accordingly,  in  many  cafes,  where  t:^^^ 
claufes  founded  on  were  much  more  favourable  for  the  vaiT^'^ 
than  the  one  in  queflion,  the  fuperior  has  been  found  entitled  ^^ 
a  year's  rent;  Fac.  Coll.  2d  February  1769,  Magiflrates  ^^ 
Invernefs  againfl  Duff;    Falc.  25th  July   1751,  Salmon  agai^*^^ 


Boyd;  December  1789,  Mercer  againfl  Grant;  July  1791,  Du  ^^ 
of  Queenlberry  againfl  Smith;  1778,  Sir  W.  Hamilton  agaii  ^^ 
Earl  of  Lauderdale  *. 

•  The  three  laft  cafes  not  colle£l^d. 


i 
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The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Court  were  clear  upon  the  grounds  fiated  for  the  purfiier, 
thsLt  the  entry  of  Angular  liicceflbrs  was  not  taxed  by  the  char- 
ter in  queflion.  It  was  further  obferved,  that  the  circumflance 
of  the  parties  having  agreed  to  fcore  the  blank  which  had  origi- 
nally  been  left  for  the  purpofe  of  filling  up  a  fixed  compofition, 
to  be  paid  on  the  entry  of  a  lingular  fucceflbr^  afforded  addU 
tional  evidence  that  they  nnieant  to  leave  that  matter  to  be  regu- 
lated by  the  common  law,  and  that  the  general  claufe  founded  on 
by  ^he  defender  was  intended  folely  to  provide  againfl  the  lands 
remrainlng  with  the  fuperior,  in  confequence  of  a  feudal  delin* 
quency. 

The  Court  found,  "  That  Lord  Sempill  was  not  entitled  to  be 
''  entered  as  a  lingular  fuccellbr  in  the  lands  in  quellion,  but  up- 
*'  on  payment  of  a  year's  rent,  in  terms  of  the  ftatute  of  the 
**     aothGeo.  II.'* 

d Ordinary,  Juftice-Cleri.        Adt  Honjman.        Ak.  Deanaf  Facuby Er/km§. 
Clerki  Somf. 

R.D. 


**  CXXI V,  June  to.  i  794, 

The  M I N  I S  T  E  R   of  Kingfbarns, 


<4^ 


INST 


The  Honourable  HENRY  ERSKINE,  and  Others. 

X£BE. — temporal  lands  cannot  he  dejigned  for  a  gUhe  in  a  parijb  in 
which  there  are  church-lands^  however  difiant  they  may  be  from  the 
manfe. 


THE  parilh  of  Kingfbarns  was  in  1631  disjoined  from  the 
parilh  of  CralL     A  manfe  and  offices  were  built  for  the  mi- 
nifter  of  the  newly  ereded  parilh,  but  no  glebe  was  defigned  for 

him. 

The  prefent  incumbent  having  applied  to  the  prefbytery  for 
the  delignation  of  a  glebe,  they  alGgned  for  this  purpofe  four 
acres  of  temporal  lands  lying  contiguous  to  his  manfe.  There 
are  church^ands  in  the  parilh,  but  the  neareft  of  them  are  diftant 
from  the  manfe  at  leaft  three  quarters  of  a  mile. 

4  A  The 
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The  proprietors  of  the  temporal  lands  brought  a  fufpenfion  of 
the  proceedings  of  th^  prefbytery,  in  fupport  of  whole  fentencc 
the  miuifler 

Pleaded :  The  obje6l  of  the  Legiflatnre  in  allotting  a  glebe  to 
every  minifter  of  a  country  parifh,  was  to  provide  him  "with  al 
thofe  articles  in  kind,  which  are  requifite  for  the  accommodatio 
of  his  family ;  and  to  anfwer  this  end,  the  glebe  fhould   be   i 
the  immediate  vicinity  of   the  manfe  and  afHces.      With  thi 
view,  the  ads   1572,  c.  48.   and    1592,  c*  116.  declare,  that  th 
glebe  Ihall  be  defigned  from  land  "  lying  contigue  or  maift  eweft' 
to  the  manfe;  and  the  ad  1606,  c.  4,  that  if  there  is  no  arabl 
land  near  the  manfe,  pafture  land  fhall  be  given  to  the  miniile 
rather  than  that  he  fhould  be  fubjeded  to  the  hardihip  of  ha 
ving  his  glebe  at  a  diftance. 

The  ad  of  Convention  1644,  c.  31.  ftill  more  efledually  pr< 
vided  for  its  adjacency.     And  from  the  ad  1663,  c.  21.  it  apci 
pears,  that  fo  much  was  it  confidered  as  a  fixed  point  that  t 
glebe  fhould  be  near  to  the  manfe,  that  the  Legiflature  thoug 
it  neceflary  to  adopt  a  regulation  of  the  ad  of  Convention  164 
c.  45,  exempting  incorporated  acres  in  towns  from  being  defigne 
for  that  purpofe^  upon  the  heritor's  giving  other  lands  nearefl 
the  kirk. 

In  no  flatute  is  it  faid,  that  where  there  are  church-lands 
a  parifh,  temporal  lands  cannot  be  defigned.     On  the  contrar 
the   1649,  c.  45.  exprefsly  enads   in   general   ternis,   that  whe 
glebes  are  fituated  at  an  inconvenient  diflance,  new  ones  fhall  1 
defigned,  within  a  quarter  of  a  mile  from  the  manfe,  witho 
making  any  diflindion  between  church  and  temporal  lands  ;  a 
although  this  flatute,  as  well  as  the   1644,  c.  31.  fell  under  t 
refcifTory  ad  in  1661,  yet  both  were  virtually  renewed  by  t 
1663,  c.  21.  where  its  words  are  nearly  adopted.     Thefe  ads 
Convention,  accordingly,  are  hel^by  all  our  lawyers  to  be  A 


in  force,   and  on  this  ground  alom  it  has  long  been  eflabli; 

ed,  that  where  there  are  no  church-lands  in  the  parifh,  tempocr —  al 

lands  may  be  defigned,  in  terms  of  the  ad  1644. 

It  is  no  doubt  true,  that  the  ads  1572,  c.  48.  and  1593,  c.  i 
mention  church-lands  as  thofe  out  of  which  glebes  are  to  be 
figned,  but  the  flatutes  founded  on  by  the  charger  are  of  mui 
later  date.     Befides,  at  the  Reformation,  and  recently  after, 
was  fufEcient  for  the  Legiflature  to  declare,  that  glebes  fhould 
given  out  of  church-lands,  becaufe,  in  the  parifhes  then  exiflii 
there  were  generally  plenty  of  fuch  lands  the  mofl  fertile  in  the 
rifh.   But,  when  in  confequence  of  the  various  commifiions  appoi; 
ed  in  the  beginning  of  the  lafl  century,  the  old  divifions  of  parifli 
were  much  altered,  many  new  ones  ereded  in  which  there  we 
no  church-lands  at  all,  and  in  building  churches  and  manfes,  tl 
conyeniency  of  the  parifliioners  was  more  fludied  than  that  of  tl 
minifler,  (1621,  c.  5.)  the  regulations  of  the  fubfequent  ftatuc 
.authorifing  the  defignation  of  temporal  lands  became  neceflary. 

Were  the  dodrine  of  the  fufpender  well  founded,  it  would  ^ 
low,  that  if  there  were  only  four  acres  of  church-lands  in  the  p^ 
xifli,  and  each  at  a  diftance  from  the  refl,  the  charger  mufl  ta  ' 
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tH^m  as  his  glebe,  which  furely  could  never  be  the  intention  of 
tti^  Legiflature;  fee  Fount.  27th  December  1709,  Linnen  againft 
IRaillie;  6th  December  1710,  Potter  againft  Ures;  31ft  January 
1 7x2,  Steel. 

..^4nfwered :  Although  the  ftatute  1563,  c.  72.  made  no  diftindtion 

^beti^^eeen  ecclefiafticai  and  temporal  lands,  it  is  plain  that  in  confe- 

^uen^eof  it  minifters  got  right  to  glebes   only  in  thofe  pariflies 

where  before  the  Reformation  the  parfon  or  vicar  had  enjoyed  that 

acoommodation.   Accordingly,  the  ad  1572,  c*  48.  made  to  explain 

it,  exprefsly  appoints  the  new  glebe   to  be  defigned  out  of  the  oW 

one,    the  confequence  of  which  was,   that  although  there  were 

church-lands  within  the  parilh,  no  defignation  could  take  place, 

^^lefs  there  was  an  old  glebe; , Mackenzie's  Obferv.  on  James  VI. 

Pax-1.3.  c.  48.;    Durie,    nth  February  1631,   Minifter  of  Inver- 

'^^itliing  againft  Kerr.     The  ad  1592,  c.  116.  extended  the  privi- 

''^Se  of  a  manfe  and  glebe  to  thofe  pariflies  where  there  had  been 

^^^xie  before,  provided  there  were  in  the  parifli  lands  formerly  be- 

•^''^ging  to  cathedrals  or  abbeys,  out  of  which  they  could  be  de- 

~^rned.     The  ad  1593,  c.  165.  was  the  firft  which  gave  the  clergy 

ixx    general  a  right  to  them  out  of  any  kirk^lands  in  the  parifli  ac- 

^^^tding  to  the  order  therein  laid  down. 

As,  however,  in  terms  of  this  ftatute,  the  minifter  might  be 
^^\^liged  to  take  his  glebe  out  of  lands  at  a  diftancefrom  his  manfe^ 
"^'^hile  there  were  others  belonging  to  a  more  favoured  order  of  the 
^lergy  in  his  immediate  neigbourhood ;  the  ad  1606,  c.  7^  pro- 
vided that  minifters  fubjeded  to  this  hardfliip  ftiould  be  entitled 
l^o  16  foums  of  grafs,  "  and  that  of  the  maift  commodious  and 
*^  beft  pafturage  of  ony  i/>i6- lands  ly and  next  adjacent  and  maii^ 
**  neareft  to  the  faid  kirks.'' 

The  ad  of  Convention  1644  declared,  that  it  fliould  be  compe- 
tent to  defign  manfes  and  glebes  out  of  iiri-lands,  in  terms  of  the 
a<5l  1593,  and  where  there  ^  no  /§/ri6- lands  within  the  parifli,  or 
Vrhen  the  fame  are  mortifieJpo  univerfities,  fchools,  or  hofpitals, 
that  it  fliould  be  lawful  to  defign  them  out  of  temporal  lands. 

The  ad  1649,  when  it  provides  that  glebes  inconvenient  from 
their  fituation  fliould  be  changed,  and  new  ones  defigned  within 
Vi  quarter  of  a  mile  from  the  manfe,  applies  only  to  the  cafe  where 
there  were  church-lands  to  be  found  within  that  diftance.     At  any 
rate,  both  thefe  ads  of  Convention  1644  and  1649  are  now  refcind- 
ed.     Neither  does  it  follow  from  the  ad  1663,  c.  21.  declaring 
that  incorporated  acres  are  not  to  be  defigned  for  glebes,  that  tem- 
poral lands  are  to  be  fubjeded  to  that  burden,  when  their  fituation 
renders   them   moft  convenient  for  the  minifter.     Accordingly, 
in  confiftency  with  this  view  of  the  ftatutes,  it  is  a  point  fettled 
by  the  opinions  of  all  our  law-writers,  and  by  the  decifions  of  the 
Court,  that  temporal  lands  can  be  allocated  only  where  there  are 
no  church-lands  in  the  parifli;  Stair,  b.  2.  t. 3.  §40.;  M*Dowall, 
b.  2.  t.  8.  §126.;  Erflc.  b.  2.    t.  10.   §59.;  Durie,  13th  July  1636, 
Lamond  againft  Bennet ;    Stair,  6th  February  1678,  Lord  Fbrret 
againft  Maters;  Did.  vol.  i.  p.  351 ;    July  22.  1622,    Nicolfon 
againft  Porteous. 

The 


^8o  DECISIONS    OF    THE  N^CXXIV- 

The  advantages  arliing  to  the  mlnifler  from  the  oppofite  doc- 
•.trine  are  mtich  exaggerated,  at  any  rate,  fuch  views  cannot  Jbc 
.  attended  to  in  oppofition  to^the  enadments  of  the  Legiflature* 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Court  were  much  divided  rn  their  fentimeats.  Several  of 
the  Judges  were  of  opinion,  that  where  the  chur<:fa-lands  in  a  parifh 
lie  at  an  inconvenient  diftance,mini{lers  are^ntitled  to  have  their 
glebe  defigned  out  of  temporal  lands.  The  Legiflature^  (it  was  ob* 
ferved),  certainly  did  not  intend  that  the  clergy  fhould  be  obliged 
to  let  them  in  leafe  to  a  tenant,  which  would  often  be  the  inevitable 
confequence  of  the  fufpender's^doftrine.  The  ad  of  Convention 
1649  clearly  implies,  that  temporal  lands  were  fubjeded  to  this 
burden,  and  that  the  miniilers  of  all  landward  parifhes  were  to 
be  provided  in  glebes  near  to  their  manfes  and  offices ;  and  al- 
though the  flatute  1663  is  fliortly  exprefled,  the  fame  xoncluiion 
may  fairly  be  drawn  from  it,  efpecially  if  the  pradice  over  Scot- 
land is  to  have  any  weight  in  its  explanation,  where  a  fingle  in- 
ilance  wiU  fcarcely  be  found  of  a  minifter  having  his  manfe  and 
offices  at  the  diftanee  of  a  mile  from  his. glebe,  which  neverthe- 
lefs  muft  frequently  have. occurred,  if  it  had  been  underftood  that, 
he  might  have  been  obliged  to. accept  of  church-land&,  Jiowever 
remote,  if 'within^his  parifli. 

On  the  other  hand^  a  majority  admitted.the  hardihip  on  the  mi- 
nifter, but  were  of  opinion,  that  as  in  this  queftion  the  power 
•of  the  Court  arofe  entirely  from  ftatutes,  they  were  bound  to  ad- 
here to  their  ftrid  letter,  and  that  on  a  found  conftrudion  of 
them,  church-lands  infuo  ordinCy  when  within  the  parifh,  muft  in 
the  firft  place  be  defigned,  efpecially  as  this  was  the  opinion  of 
Stair,  whofe  authority  muft  have  great  weight  in  all  cafes  like  the 
prefent,  iT^hich  turn  upon  the  conftrudion  of  our  older  ftatuteSj 
and  where  the  point  is  not  fettled  by  a  train  of  decifions. 

The  Court,  by  a  narrow  majorityfTound,  that  the  lands  alloca- 
ted by  the  preftxytery,  being  temporal  lands,  are  not  liable  to  he 
defigned  when  there  are  church-lands  in  the  parifh ;  and  theie-> 
fore  fuftained  the  reafons  of  fufpenfion  of  that  defignation. 

On  advifing  a  reclaiming  petition  with  anfwers,  the  Court  a 
inhered. 

Xord  Ordinary,  Mtmboddo.        For  the  Charger,  7^,  James  Clerk^  Monjpemay. 
.For  the  Sufpeaders,  Dean  ofFacuky  Erjkine%  D.  Caibcart.         Clerk,  Home. 
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Anfvcered :  It  was  the  objeS  of  the  ad  of  Parliament  to  give 
the  privilege  of  being  conjoined  to  all  creditors,  who,  had  there 
not  been  danger  from  delay,  might  effedlually  have  led  (eparate 
adjudications.  The  claimant  might  have  done  fo  in  the  prefent 
cafe.  The  refervation  of  all  objedions  contra  executionem  in  the  ad- 
judication, muft  have  theeffed  of  preventing  any  objection  which 
can  be  afterwards  removed  from  hurting  the  diligence.  There 
is  no  good  reafon  for  difting^iihing  the  prefent  from  an  objedlion 
which  aifeds  the  amount  of  the  debt.  The  Court  have  fuftained 
adjudications  led  upon  grounds  much  more  exceptionable,  as 
upon  expired  bills,  and  upon  Englifli  and  York-building  Com 
pany's  bonds,  after  the  lapfe  of  the  long  prefcription,  allowin 
thefe  objedions  to  be  removed  by  fubfequeut  productions. 


u 
u 
u 


The  Lord  Ordinary  fuftained  the  objedion,  in  refped  "  thar 
by  the  claufe  of  ihe  ftatute,  in  virtue  of  which  the   refpondenr 
(Fleming)  claimed  to  be  conjoined  in  the  adjudication,  anc^ 
was  conjoined,   referving   all   objedions  contra  executionem^  th 
creditors  only  who  are  in  readinefs,  and  have  their  grounds  o 
debt  to  produce  can  be  efiedually  conjoined.'' 

Od  advifing  a  reclaiming  petition  and  ^nfwers,  it  was 

Qlffcrved  on  the  Bench  :  An  adjudication  can  proceed  only  u 


911:  a  decree  of  conilitution,  or  a  liquid  document.  The  cqp 
and  proteft  (how  that  the  bill  once  exifted,  but  not  that  it  is  refl 
ing  owing.  The  cafe  may  be  hard^  but  this  can  have  no  weight  i 
a  queftiqa  among  creditors. 

The  Lords  unanlmoufly  adhered,  by  two  confecutive  inte: 
rlocutors. 

Lord  Ordinary,  Dreglorn,        Fpr  the  CreditorS|  Af.  Rofs.        AJfc.  MacomocUt. 

•  D.  D. 
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r,  ^  '^^T'jjt  *r»  i^iTii'-*    ii.ir    r:  laii   i/iita  juiired.  inct  far  inc  tann 
rKk'x'x^  r^et  irrxA  -Ucc^  n  in:;  :ajc  ▼is  i: 

i.1^'7-  T'::^  V-.  t^  if  'it-ij   ic.fiti  -i  one  n  edahilib  x  ::avaicnt  oi 


1C 


^^^  .m  iccmmc   IT  maiYeniiaoQ  ii 


■ire  CiiCT 
'li    cf 


cl 
r.riir-.  zccn.  on  rhe  cofiipe 


I^ri  Orlinarj    «>^«^^Kr^ 


D.IX 


NO  CXXVU 


fulyi794-  COURT    OF    SESSION.  285 


^*CXXVn.  Julyi.  1794. 

THOMAS  RYDER  and  his  Attorney, 

AGAINST 

The  CREDITORS  of  Hugh  Rofs. 

Adjudication. — Heritable  and  Moveable. — Where  an  adjudi^ 
cation  has  been  obtained  in  fecurity  of  fuch  termly  payments  of  an 
annuity  asjhould  afterwards  become  due^  the  arrears  between  the  date 
of  the  decree  and  the  death  of  the  annuitant  go  to  the  heir. 

MRS  Elizabeth  Ross  obtained  from  her  hufband  a  bond  of 
annuity,  payable  quarterly,  in  cafe  of  her  furviving  him* 
Each  termly  payment  was  enjoined  under  a  penalty,  and  was  to 
Jcar  intereft  irom  the  time  it  became  due. 

After  her  hufband' s  death,  {he  led  an  adjudication  againfl  the 
*ftate  of  her  fon  Hugh  Rofs,  **  in  fecurity  and  payment'*  of  fuch 
ermly  annuities  as  (hould  become  due  during  her  life. 

Mrs  Rofs  afterwards  conveyed  her  perfonal  property  to  Thomas 
Lyder,  whom  fhe  appointed  her  executor  and  truftee. 

Hugh  Rofs  was  her  heir. 

In  the  ranking  of  his  creditors,  it  came  to  be  a  queflion,  whe- 
her  certain  arrears  of  her  annuity  which  had  become  due  after 
he  date  of  the  adjudication,  belonged  to  her  heir  or  executor  ? 

The  creditors 

Pleaded:  It  is  a  fettled  point,  that  intereft  falling  due  upon  a 
Icbt  fecured  by  adjudication,  goes  to  the  heirj  Kilk.  ift  Decem- 
ber 1738,  Ramfay  againft  Brounlie ;  i6th  January  1786,  Bai- 
cie  againft  Sinclair.  Thefe  decifions  were  giveriupon  the  princi- 
ple, that  an  adjudication  is  a  proper  fale  of  the  debtor's  eftate, 
burdened  with  a  power  of  reverfion,  on  payment  of  the  principal, 
ntereft  and  expences,  which  are  thereby  all  confolidated  into 
Dne  indivifible  fum. 

The  executor 

Anfwered :  The  decifions  of  Ramfay  and  Baikie,  and  the  prin- 
ciples on  which  they  proceeded,  are  inapplicable  to  this  cafe.  Ap- 
prifings  were  originally  fales  under  reverfion ;  and  although  the 
modern  adjudications  for  debts  already  due  might  more  properly 
have  been  confidered  as  improper  wadfets,  yet  to  prevent  the  con- 
fufion  which  an  alteration  of  pradice  in  that  particular  would  have 
occafioned,  the  fame  legal  effedts  have  been  attributed  to  them. 
But  an  adjudication  like  the  prefent  has  no  refemblance  to  either. 
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It  has  no  legal  as  other  adjudications,  and  it  cannot  be  redeem- 
ed on  payment  of  any  known  fpecific  fum.     It  cannot  therefor* 
be  confidered^as  a  fale,  as  no  price  is  either  paid  or  fixed  on.     Ik: 
fhort,  the  adjudication  in  queftion  is  precifely  of  the  fame  natu 
with  a  voluntary  infeftment  of  annualrent,  and  tTiere  is  no  re 
fon  that  arrears  on  the  one  ikould  be  in  a  different  fituation  fro 
thofe  on  the  other. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench  :  An  adjudication  for  future  -annuities  is 
fecurity  for  a  conditional  debt  >  but  fo  foon  as  they  are  due^  it  b 
cpmes  a  fecurity  for  a  pure  one.  The  lands  are  th'en  adjudg 
in  folutum  of  the  arrears,  payment  of  which  becomes  a  cone 
tion  of  the  reverfion.  The  mtereft  due  upon  tbefe  termly  pa 
ments,  is  'likewife  heritable,  upon  the  principle  which  has  ui 
formly  been  confidered  as  fettled  by  the  cafe  of  Ramfay^  Kil 

P-3- 
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The  Lords  unanimoufly  "  found,  That  in  virtue  of  the  dec 
of  adjudication  obtained  by  the  deceafed  Mrs  Elizabeth  Ro^ 
"  the  annuities  in  queftion  were  rendered  heritable  property, 
"  now  defcend  to  the  heir."  • 


Lord.  Reporter,  Swinton.  For  the  executor,  Htfpe.  Alt.  Hwjman* 

Clerk,  Sinclair. 


D.D. 
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M  •  CXXVIII.  yuty  9-  1794. 

JOHN  NEWLANDS  and  bis  Tutor  ad  litem, 


AGAINST 


The  CREDITORS  of  John  Newlands, 


^R, — Where  heritable  fuhjeBs  are  difponed  to  a  father  "  in  liferent^ 
*  for  his  liferent-ufe  allenarly,  and  to  his  children  nafcituris  » 
^  fi^!^  ^hefee  cannot  be  attached  for  the  debts  oj  the  father. 

Lexander  Newlands,  on  the  loth  June  1771,  difponed 

certain  heritable  fubjefts  to  Lieutenant  John  Newlands, 

during ^11  the  days  of  his  lifetime,  for  his  liferent-ufe  allenarly, 
^nd  to  the  heirs  lawfully  to  be  procreated  of  his  body,  in  fee  ;'^ 

cm  failing,  to  his  neareft  lawful  heirs  whatfoever. 

.Alexander   Newlands    having,    before  the  execution  of  this 

dL^^^ied,  contraded  the  difeafe  of  which  he  died  on  the  17th  July 

'1,  it  was  reducible  on  the  head  of  deathbed.     Having  how-* 

r  left  no  heirs,  the  difponee,  who  was  his  natural  fon,  obtained 

the  Barons  of  Exchequer  a  gift  of  ultimus  hares  of  the  fiib- 

j  «<Sis  contained  in  it. 

The  gift  was  granted  precifely  in  the  fame  terms  with  the  dit 
f^^^fition,  viz.  "  Joanni  Newlands  durant.  omnibus  fuae  vitsc  die- 
**  bus,  pro  ejus  vitali  redditu  folummodo,  et  haeredibus  legitime  ex 
**  ejus  corpore  procreand.  in  feodo  ;  quibus  deficien.  propinquio-^ 
ribus  legitimis  haeredibus  did.  demortui  Alexandri  Newlands ' 
quibufcunque." 

I^ieutenant  Newlands  afterwards  became  infolvent,  and  a  pro- 
of ranking  and  fale  of  his  heritable  property  having  been 
ght,  which  included  the  fubjeds  contained  in  this  gift,  John 
^e^wlands,  his  eldeft  fon,  prefented  a  petition,  ftating,  That  his 
er,  under  the  titles  before  mentioned,  was  merely  a  liferenter, 
l:i'eld  only  a  fiduciary  fee  for  his  behoof,  and  therefore  praying 
-   Court,  "  to  ordain  the  whole  of  the  faid  heritable  fubjeds  to 
l>e  flruck  out  of  the  fale  of  the  fubjeds  belonging  to  Lieutenant  . 
I^ewlands,  in  fo  far  as  concerns  the  fee  of  the  faid  fubjedls." 
X  n  oppofition  to  this  demand,  the  creditors  of  Lieutenant  New- 
laixds 

^leaded  r  It  is  an  eftablifhed  maxim  of  the  law,  that  a  fee  can- 

^^t  be  in  pendente.     Accordingly,  when  a  right  is  granted  to  a  fa- 

5*^^r  in  liferent  J  and  to  his  children,  nafcituris  in  fee  ^  an  abfolutfe  fee 

^^  lield  to  be  in  the  father,  although,  ex  ji^ura  verborum^  he  is  only 

"^pfted  with  the  liferent ;  Clerk  Home,  25th  November  1735,  Cre- 

^^^Ors  of  Frog  againft  his  Children ;  Kilkerran,  p.  190.  v.  Fiar,  4th 

«*^bruary  1741,  Lillie  againft  Riddell  j  Fac.  Coll.  29th  June  1786, 

Mure 
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■J:  ?I:.-t-  3ir.i::r,   t;  ,  ;.   ^.5?:?.     The  Court  coul^ 
•'.   zx-azt  •r:  be  rrjt^-lj    x  Ufrreater,  bccaufe  thenr^^ 
:■  ^-  w't  beer. :.?  r^f-ri^Tr?  rill  :Iie  exilience  of  the  chm  ^ 
1"      ."i  recialr.r  :  x.:-  \:.<r.  tiincner,  which  was  cler^^ 
::    ...5   lr--*r.:.  n  :  .-    :r:^r.  rheretore,  to  reconc^ 
:'. :  •rii":'=:r  -y":.-.  ".!ir:  ^r:r.c!;:iei  ot  ott  law,  they 
-  ri.  :iei   tI^:  v.^  r*e  bee  ir.-e  veiled  in  the  nomin 


^7  r  :- 1  -r.-.  :.^>  if:?.*  :*•:!::  :r.  in  cafes  where  the  grai 
i'.  '^  th*  n::  *7  .lrz.z.'  :.7  -j-Vrrt:.  1:  :ar.  n:akc  no  difference  that  th 
rjf>:':cv  i:t  1*  ^=r.^  \\  Ir.  the  i:rr:tr.:  caie.  ro  the  father,  '  for  hi 
'  lif'.rt-v-  ,'t  :  ..•:r.arl-3'/  Ir.dr^i.  ihe  ^otL  atUnarlv  is  a  mere  re 
ifur-^i.:-:;.  ;:  ^"-r-Jii-cr.,  aiilnr  r.otliing  ro  the  import  of  th^  .f — :d 
<i':ibir.i:  -.•:.,  \\  '..\t  'x--,r'i  Iifrrer.t  hii  a  zreciie  and  definite  mean 
ir.7,  *;.:>.  :i*   .e  r..t;:her  iirr.lred   nor  enlarged  by  the  additioi 


^>r  'i '.  i  -"' 


£-:.  :\r"-r-,  ^- rjr.  f:-pofnr   i:  had  been  coniiflent  with  la 
rl\a:  Li^  --=r.ir/:  Nfr^^'.ands  ihouli  have  only  a  liferent-right,  or  : 

f 'i.ci'ir;/  r  .^:,  •?:  cannot  reafcnably  be  premmed,  that  fuchwas  th 
ir.rcr*::^;:  of  hii  nrher  bv  this  defiinacion.   For,  bv  the  fettleme 
iri  c.jLitribir^r:,  ir  is  clear  he  intended  chat  his  ibn  ihould  marry,  an 
.t  :-.  -.b^.r -t'-.rr:  IrnpoiTible  to  ilippoie,  that  he  meant  not  only  to  e 
r..!;'!.*  ^.ii:   tr;rce,   but  even  to  deprive  him  of  the  power  of  m 
.<\:.£  •/.e   fn-i.tlleft   provlilon  for  his   wife  or  younger  children 
;e:  r:\^:\^.  ire:  the  obvious  confeqjences  of  reducing  him  to  a  lifi 

The  ^iTect^  which   muft  follow  from  this  interpretation,  wit 


r^'/ar.'l  to  the  rubjecl  itfelf,  are  equally  anomalous.     For  in{lanc»      ^=:e, 
if  a  church  or  manfe  were  to  be  built,  it  is  not  eafy  to  afcertai^Ei     in 
who  (liOnld  pay  the  aflcirment.     Not  Lieutenant  Newlands  as  lif<^^^-  e- 
rentcr,  for  in  that  character  he  could  only  be  liable  for  the  inte        — r- 
f'ft  of  the  Aim  during;  his  life  :  and  the  luppofed  fiar  not  being  ^^       in 
cxiflcncc,  it  could  not  be  got  from  him.     It  may  be  faid,  that  ""^ 

fiduciary  fiar  he  can  grant  heritable  fecurity  on  the  p^^p^rt} 
but  there  is  no  claufe  in  the  deed  authoriling  him  to  do  fo;  an-     — d, 
bcfides,  were  he  allowed  to  borrow  money  for  alleged   necefla^^iKry 
purpofes,  there   would  be  an  end  to  the  trull-fee,  for,  on  preten^^^M^e 

of  on^  uicful  purpofe,  he  might  borrow  the  fame  fum  from  mai ^y 

difFcrent  pcrfoiis,  every  one  of  whom  might  be  in  optima  fide  ^^ 

lending  to  him,  and  of  courfe  all  their  debts  would  be  good  »■ 

gainft  the  eilate.      On  the  other  hand,  to  deprive  him  of  t^^^^^ 

power  of  borrowing  money  for  neceflary  purpofes,  would  in  mai ^Y 

cafes  be  extremely  detrimental  to  the  fubjedl. 

.Farther,  fuppoling  the  fubjeds  thus  fettled  to  have  confided 
an  heritable  or  moveable  bond,  as  no  acft  of  the  difponer  cou 
alter  the  fituatlon  of  the  debtor,  he  would  have  been  entitled 
pay  it  to  Lieutenant  Newlands,  who  might  then  have  difpofed 
it  as  he  thought  proper,  and  thus  entirely  defeated  the  votunr 
tejlatoris. 

In  the  fame  way,  if  the  efl;ate  confiftcd  of  a  right  to  teinds,  o 
wadfet,  or  of  an  adjudication,  the  purpofes  of  the  deftinati 
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night  have  been  entirely  fruftrated,  by  the  heritor  obtaining  a 
ale  of  his  teinds,  and  the  reverfer  redeeming  the  wadfet,  or  ad- 
udged  lands. 

Many  difficulties  would  even  refult  to  third  parties  from  the 
>etitioner^s  plea.  For  inflance,  if  the  former  proprietor  had  con- 
raded  debts,  his  creditors,  although  their  debtor  had  the  unli- 
nited  property,  could  not  affed  the  fubjeds  by  the  ordinary 
ibrms  of  diligence,  fuch  as  by  charging  the  heir  to  enter,  ^c. ; 
)r  if  the  liferenter  or  fiduciary  fiar  ihould  renounce  his  right,  it 
8  not  eafy  to  difcover  how  matters  could  be  fettled  between  the 
bperior  and  the  fiar  in  expedancy. 

Befides,  a  fiduciary  fee  is  id  no  refped  more  favourable 
han  an  entailed  one  ;  and,  therefore,  although  old  Newlands  had 
ntended  to  create  fuch,  as  he  has  not  done  it  in  exprefs  words^  it 
s  not  to  be  inferred  by  implication;  24th  November  1769,  Ed- 
nonflone  againft  Edmonflone. 

The  petitioner's  conflrudion  of  his  grandfather's  fettlement 
ippears  therefore  in  every  view  to  be  attended  with  inextricable 
lifficulties;  to  avoid  all  which,  it  has  been  held  in  two  very  firai- 
ar  cafes,  that  an  abfolute  fee  is  veiled  in  the  nominal  liferenter  ^ 
•"ac.  Coll.  7th  July  1761,  Douglas  againft  Ainflie;  ift  March 
781,  Cuthbertlx)n  againft  Thomfon. 

Anfwered :  The  maxim  that  a  fee  cannot  be  in  pendente^  owed  its 
rigin  to  the  ftrid  ideas  formerly  entertained  refpeding  ward-hold- 
igs,  where  it  was  held  that  a  fuperior  could  not  be  deprived  of  the 
erfbnal  fervices  of  his  vaflal.  Even  then,  however,  it  was  not 
without  its  exceptions,  as  in  the  period  between  the  death  of  the-- 
afial  and  the  entry  of  the  heir,  or  where  the  deceafed  had  prohi- 
itcd  the  entry  of  the  heir  alioqui  fuccejfurus ,  while  there  remained 

poilibility  of  the  exiftence  of  one  more  nearly  related  to  him  ; 
>alr.  2d  January  1708,  Mackenzie  againft  Lord  Mountftewart  j 
ts  foundnefs  has  long  been  doubted,  Dirleton,  voceY\2ir^  No.  9,  10. 

late  writer  has  faid,  that  it  ^'  has  no  foundation  either  in  law 
^  or  in  nature  ,''  Erfk.  B.  2.  tit.  i.  §  4.  and  no  bad  confequeri- 
cs  arife  to  third  parties  from  dilregarding  it. 

It  is  fufficient  for  the  intereft  of  the  fuperior,  that  a  mere  life- 
enter  is  entered ;  and  even  if  he  fhould  have  no  vaflal,  he  gets 
he  non-entry  duties  for  his  indemnification.  The  vaflal  funers 
10  hardfhip  when  the  fee  of  the  fuperiority  is  vacant,  as  he  can 
jet  an  entry  from  his  next  immediate  fuperior ;  and  the  creditors 
>f  the  anceftor  may  attach  the  eftate,  by  direding  charges  againft 
he  heir  alioqui  fuccejfurus.  In  the  cafe,  12th  February  1748, 
Tordon  againft  the  Creditors  of  Carleton,  reported  by  Kilkerran, 
•  512.  it  was  found,  that  the  fee  remained  with  the  difponer, 
rhen  at  his  death  the  inftitute  fiars  were  nafcituri^  and  never  after- 
rards  exifted.  See  alfo  Kames,  3d  Auguft  1756,  Forbes  againft  For- 
fcs.  On  the  fame  principle,  a  charge  given  to  the  heir-at  law  will 
e  perfedlly  regular,  even  where  there  is  a  poflibility  of  the  exiftence 
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of  tlr:^  mfLirMte  fiars,  as  the  fee  renfialns  in  ba:r^ditatejaceiite  of  the  dK^^ 
poner,  and  is  defcendible,  according:  to  the  ordinary  rules  of  fuc- 
cefJion,  til!  there  is  fome  perfon  entitled  to  take  it  up,  in  virtue 
t'le  pf^rfonil  right  created  in  favour  of  the  fiars  in  expecSancy^^ 
.When  fnch  fia-rs  exift,  they  will  indeed  be  entitled  to  ferve  heir^ 
of  provifion  to  the  fee,  or  to  take  it  direftly  under  the  difpofitio 
or  if  the  heir /?//oy/yfy^rr(^r//j  is  entered,  to  compel  him  to  d 
mide.     But  flillthe  meafures  taken  by  the  anceftor's  creditors  i 
jthe  mean  time  will  be  efTedual. 

Even  if  it  were  admitted  that  a  fee  cannot  be  in  pendente^  it 
clear,  that  in  the  cafes  in  which  it  was  found  that  a  grant  fimp 
in  liferent  conferred  an  abfolute  fee  on  the  father,  the  judgme 
did  not  proceed  on  this  principle,  but  upon  edablifiied  pracli 
and  the  prefumed  will  of  the  difponer.   For  although  the  Court, 
account  of  a  neceffit  as  juris ,  had  been  obliged  to  find  that  an  ab 
lute  fee  remained  with  fome  perfon  in  exiftence^  fubjec^  merely 
bufden  of  the  liferent,  furely  the  heir  alioqni  fuccejfurus  was 
perfon  entitled  to  it,  and  not  the  liferenter,  had  it  not  been  kna^v^rn 
that  this  was  the  form  of  exprelBon  uniformly  ufed  by  conveya 
cers  to  veft  the  fee  in  the  latter.     If  the  fee  had  been  given  to 
liferenter,  as  the  refpondents  argue,  merely  becaufe  it  could  n  *)t 
be  in  pendente^  it  is  equally  clear,  that  he  muft  have  been  bound  ^«o 
denude  in  favour  of  the  donees  nafciturij  immediately  on  therr^ir 
birth.     In  no  cafe  however  has  his  right  been  fo  reftridled. 

But,  on  the  other  hand,  when  a  fubjed  is  granted  to  a  perfcisn 
in  liferent  allenarly^  or  for  his  liferent-ufe  allenarly,  and  to  l^Hiis 
children  nafcituris  in  fee,  then,  in  confequence  of  this  taxati — re 
\¥ord  allenarly y  no  further  fubilantial  intereft  than  that  of  a  lilEe- 
rent,  in  the  common  acceptation  of  that  tern^,  is  conferred  on  t     he 
father.      Long  ellabiifhed    f^adice  has  given  it  this  technicz:ai 
meaning;  and  upon  the  faith  of  its  receiving  this  efFed,  ma  Tny 
family-fettlements  have  been  framed ;  Stair,  4th. February  16S1, 
Thomfons  againil  Lawfon ;    Fac.  Coll.    14th  June  1781,  Gcrran 
againft  Alexander;  8th  March  1791,  Rofs  againft  Rofles  *• 

It  is  evident,  that  the  petitioner  is  under  no  neceility  of  main- 
taining that  a  fiduciary  fee  was  veiled  in  his  father  for  his  behoof 
But  were  it  even  neceflary  to  have  recourfe  to  a  fidion  of  tlm.  i« 
fort,  no  bad  confequences  would  follow.  Such  truft  fees  we  ^re- 
very  common  in  the  law  of  Rome,  /.  penult,  et  L  ult.  cod^  commun.  ^^ 
leg.  they  are  often  reforted  to  in  our  pradice,  and  ftill  mo  r^re 
frequently  in  that  of  England^  in  order  to  accomplifh  the  viei^W* 
of  proprietors. 

The  Court  advifed  the  caufe  after  a  hearing  in  prefencc# 

The  whole  Bench  were  clear,  that  the  intention  of  old  Ner  ^w- 
lands  was,  that  his  fon  fhould  not  have  the  difpofal  of  the  f^ee 
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Cliey  alfo  in  general  agreed  in  the  principle,  that  a  fee  cannot  be 
tji  pendente.  There  is  no  fubjeiS  (it  was  obferved)  without  a 
proprietor.*  An  eftate  defcending  from  anceftor  to  heir,  or  con- 
^ey«d  by  family  deeds,  can  never  be  res  nuliius^  though  it  may 
^or  a  time  rexmin  in  bareditate  jacente ;  and  by  the  law  of  Scot- 
land, if  it  can  find  no  other  owner,  it  will  belong  to  the  King. 

A  majority  of  the  Coun  were,  neverthelefs,  of  opinion,  that  the 
voluntas  tejlatoris  mud  decide  this  and  every  other  queftion  of 
iucceflion,  whether  the  fubjed  be  heritable  or  moveable,  provided 
he  cxprelles  his  will  in  a  legal  manner,  which  they  thought 
old  Newlands  had  done  in  the  prefent  mftance.  No  abftrad  prin- 
ciple of  law,  It  was  obferved,  could  have  the  efFcd  of  giving  an 
eftate  to  a  perfon,  upon  whom  the  donor  has  declared  he  did  not 
intend  to  beftow  it.  The  maxim,  that  a  fee  cannot  be  in  pendente ^ 
never  produces  any  fuch  necellity.  In  the  prefent  cafe  it  is  to  be 
held  fdione  juris y  that  a  fiduciary  fee  was  vefted  in  Lieutenant 
Newlands,  but  which  fubftantially  is  no  more  than  a  liferent,  as 
it  excludes  the  power  of  difpofal,  either  oneroufly  or  gratuitouf- 

'  Several  Judges,  on  the  other  hand,  thought,  that  the  word  "  al- 
^*  lenarly"  made  no  difference  on  the  queftion.  Even  without 
it,  (it  was  faid),  the  fimple  deftination  to  Lieutenant  Newlands  in 
liferent,  and  his  children  in  fee,  would  have  implied  a  prohibi- 
tion from  alienating  the  fubjed  gratuitoujly.  But  the  addition  of 
the  word  "  allenarly,''  or  of  any  fimilar  one,  cannot  prevent  his 
onerous  debts  and  deeds  from  being  effedual  againft  it.  In  the 
cafe  of  moveable  rights,  the  will  of  the  teftator  ought  always  to 
receive  full  effe6l.  But,  when  the  fubjedl  is  heritable,  and  ihe^ 
queftion  comes  to  be  with  creditors  and  onerous  purchafers,  the 
'will  of  the  donor  can  be  regarded  only  in  fo  far  as  it  coincides 
with  the  principles  of  our  feudal  law  and  the  fecurity  of  the  re- 
cords. In  this  cafe,  the  fee  cannot  be  held  to  have  been  inbaredi^ 
tatejacente  of  o\d  Newlands,  becaufe  it  is  not  difputed,  that  in  ma- 
king up  titles  his  grandchildren  muft  have  ferved  themfelves  heirs 
of  provifion,  not  to  him,  but  to  their  father.  As  a  fee  of  fome 
fort  therefore  is  vefted  in  Lieutenant  Newlands,  and  as  it  is  not 
fettered  by  a  ftrid:  entail,  it  muft  be  fubjed  to  his  onerous  debts 
and  deeds,  however  much  he  may  be  perfonally  bound  to  give  ef- 
fed  to  the  intended  limitation.  Indeed,  the  notion  of  a  fiduciary 
fee,  in  cafes  like  this,  is  not  only  repugnant  to  feudal  principles, 
but  highly  inexpedient  in  itfelf,  as,  if  once  allowed,  fuch  fees 
rnight  be  continued  through  many  generations  and  fubftitutibns, 
Jind  thus  become  a  worfe  fpecies  of  entails  than  any  hitherto 
known,  in  fo  far  as  they  neither  would  require  irritant  and  re- 
solutive claufes,  nor  to  be  recorded  in  the  regifter  of  tailzies, 
xior  would  they  be  limited  by  the  regulations  of  the  lo  Geo.  III. 
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The  Court,  (Tti  Febroary  1794),  by  a  conliderable  majority, 
**  ordained  the  w"hole  heritable  fiibjeds  fpeciaUy  defcribed  in  the 
"  gift  of  ultimus  bitrcs  to  be  flruck  out  of  the  fale  of  the  fubjeds 
"  belonging  to  LieiitenaDt  Newlands^  in  To  far  as  concerns  the  fee 
•"  of  the  faid  fubjeds.** 

On  advifing  a  reclaioolng  petition,  with  anfwers,  the  Lords 
"*  adhered."         V,  ' 

^or  the  Petitioner,  G.  Ftrgaffom,  May,  Maeomehu.  Alt.  Ztord  ^Jvocatt  DKuJatf 

M.Rafi,  C.Hopt,  TarmhOL  Cktk,  SMckir. 

R.  D. 
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DAVID    STEWART, 


AGAINST 


JAMES    BURNSIDE. 

Superior  and  Vassal. — A  fuperior  is  not  entitled  to  infeft  the  vajfal 
in  a  feu-right  J  without  his  confent^  nor  to  injijl  that   the  infeftment 
pall  be  expede  by  his  own  man  of  bufinefs. 


SIR  JOHN  MAXWELL'S  commiffioners  granted  a  feu-difpo- 
fition  to  James  Bumfide,  his  heirs  and  aflignees,  which,  was 
made  out  by  David  Stewart,  writer  to  the  Signet,  Sir  John's  man 
of  bufinefs,  who  alfo  took  infeftment  on  the  precept,  and  extend- 
ed the  feifin,  without  having  received  any  orders  from  Bumfide 
to  that  purpofe. 

Mr  Stewart  afterwards  brought  an  aftion  againft  Bumfide,  for 
payment  of  L.  3  :  19  :  if ,  as  the  expence  of  the  feu-difpofition 
and  infeftment. 


The  Lord  Ordinary  found  "  the  defender  liable  for  the  articles 
charged  in  faid  account,  in  fo  far  as  relates  to  the  execution  of 
*'  the  difpofition  by  Sir  John  Maxwell's  tmflees,  in  favour  of  the 
'*  defender,  amounting  to  L.  1  :  1 3  :  6 j.  Sterling ;  but  in  fo  far  as 
'*  the  articles  in  faid  account  relate  to  the  inftmment  of  feifin, 
^*  and  taking  infeftment  thereon,  in  refped  it  is  admitted  the  de- 
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ther  the  particular  writings  founded  on  were  fufEcient  to  eftabliih 
the  conflitution  of  the  debi ;  Er(k.  b.  3.  tit.  7.  §  18.  ;  Did.  vol.  ii. 
p.  120. ;  Forbes,  20th  February  1708,  Elliot  againft  the  Reprefcn- 
tatives  of  Veach  ;  15th  January  1766,  Donaldfon  againft  Murray; 
7th  March  1788,  Carron  Company  againft  Bell;  14th  February 
1792,  Hamilton  againft  Cunninghame;  23d  May  1792,  Martin 
and  Ker  againft  Robertfons*. 

Anjwered :  The  triennial  prefcription  applies  to  a  (pecies  of 
debts,  which  are  feldom  conftituted  by  writing,  and  which  are 
generally  foon  difcharged.     No  prudent  man  will  allow  his  houfe- 
rent,  the  wages  of  his  fervants,  or  the  bills  of  his  tradefinen,  to 
be  long  due.     Founding  on  the  ufual  pradice,  the  ad  1579  intro- 
duced a  legal  prefumption,  that  fuch  debts  are  paid  within  three 
years  after  they  are  contraded.     After  that  period,  parole  tefti- 
mony  is  not  admitted,  becaufe   the   witnefles  who   faw  the  debt 
contraded,  cannot  be  fure  that  it  may  not  have  been  afterwards 
difcharged.     Written  evidence,  however,  is  ftill'  competent,  be* 
caufe  writing  will  not  be  adhibited,  unlefs  where  it  is  meant  by 
granting  a  legal  voucher  to  take  the  debt  out  of  the  common 
cafe,  and  therefore  the  writing  to  bar  the  prefcription  muft  prove 
refting  owing,  or  at  leaft  be  fufficient  to  take  off  the  contrary 
prefumption ;    Erfk.  b.  3.  tit.  7.  §  i8«  b.  4.  tit.  2.  §  i  !•  ;    Macken- 
zie's Obfervations  on  1579  ;  Bankt.  b.  2.  tit.  12.  §  34. ;  Dirleton, 
^*oce  Qualified  Oa^hs ;  Stewart's  Anfwers,  p.2i4. ;  Fount,  vol.  i. 
p.  92. ;  nth  November  1697,  Stirling  againft  Stewart;  21ft  Fe- 
bruary 1695,  Dallas  againft  Mackenzie;  Hare.  p«2i5.  Novem- 
ber 1682 j  Tutor  of  Craigyvar  againft  Gray;  19th  November  1784, 
Rofs  againft  Shaw;  Edgar,  nth  February  1724,  Guthrie  againft 
Marquis  of  Annandale.  .  ^ 

Accordingly,  in  fubfequent  ftatutes,  (1669,  c.  9.  and  1772,  c.  72.) 
introducing  ftiort  prefcriptions,  the  language  of  the  law  having  ac- 
quired more  precilion,  it  is  exprefsly  declared,  that  after  the  years 
of  prefcription  the  exiftence  of  the  debt  muft  be  proved  by  writ 
or  oath,  although  there  can  be  no  more  reafon  for  a  prefumption 
of  payment  in  the  cafes  to  which  they  relate,  than  in  thofe  which 
fall  under  the  triennial  prefcription. 

Before  the  three  years  are  expired,  the  creditor's  books  create 
fo  ftrong  a  prefumption  in  his  favour,  that  his  oath  in  fupplement 
only  is  neceflary  to  eftabliih  his  claim.  After  the  three  years^ 
however,  this  proof  is  incompetent,  merely  becaufe  in  the  for 
mer  cafe  the  prefumption  is  in  favour  of  the  fubiiftence  of  th 
debt,  and  in  the  latter  it  is  againft  it. 

Befides,  many  abfurd  confequences  would  follow  from  the  q 
pofite  view  of  the  ftatute.     A  perfon  living  in  the  fame  town  wiL 
the  tradefman  he  employed,  would  have  the  benefit  of  the  ^riei:x — 
iiial  prefcription,  whereas,  a  perfon  refiding  in  the  country,  whro 
(as  in  the  cafe  in  queftion),  muft  neceflarily  fend  a  commiflion  in 
writing  to  town  for  wliat  he  wants,  would  be  deprived  of  it  mere- 
ly on  account  of  the  carrier's  receipt,  which  as  it  was  granterf 
Y/ithout  his  knowledge,  he  would  never  think  of  retiring.    In 
like  manner,    although  houfe -rents  and  wages  of  fervants  fall 
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under  the  triennial  prefcription,  it  would  be  barred  in  the  one 
cafe  by  the  cefs-books,  and  in  the  other  by  a  written  certificate 
of  charader,  both  of  which  completely  eftablifh  the  conftitution 
of  the  claim. 

The  Lord  Ordinary  aflbilzied  the  defender. 

The  Court  were  much  divided  in  opinion. 

On  the  one  hand,  it  was 

Obfrryed :  The  carrier  in  this  cafe  is  to  be  confidered  as 
the  fervant  of  Hiflop,  and  the  queftion  is  the  fame  as  if  the 
receipt  had  been  granted  by  himfelf.  The  furnifhing  being 
thus  eflablifhed  by  written  evidence,  the  ad  does  not  ap- 
ply. Some  confufion  has  arifen  on  this  fubjedt,  from  not  at- 
tending to  the  diftindion  between  the  two  kinds  of  evidence,  ex- 
cepted from  the  limitation  of  the  .ftatute,  and  an  erroneous  opi- 
nion of  Mr  Er(kine  on  the  fubjed.  When  reference  is  made  to 
the  oath  of  the  debtor,  he  is  entitled  to  depone  to  the  exiftence,as 
well  as  the  conftitution  of  the  debt  j  it  being  reafonable  that  he 
fhould  be  allowed  to  extinguilh  the  debt  in  the  fame  way,  that  it 
is  conftituted  againft  him,  and  therefore  payment  before  us  well 
as  after  the  three  years  are  expired,  is  an  intrinfic  quality  in  his 
oath.  But  where  the  creditor  refts  upon  written  evidence,  it  is 
fufficient  that  it  prove  the  furnifhing ;  for  a  debt  inftruded  by 
writing,  will,  by  the  common  rules  of  law,  be  prefumed  unpaid, 
while  the  writing  remains  in  pofleflion  of  the  creditor,  and  no 
written  document  of  extindion  appears. 

On  the  other  hand,  it  was  thought  that  the  ad  was  founded  on 
the  prefumption,  that  debts  due  by  open  account  are  paid  within 
three  years  after  they  are  contraded,  and  was^  meant  to  oblige 
traders  to  enforce  payment  within  a  fhbrt  time,  or  at  leaft  to 
procure  fuch  an  acknowledgement  of  the  debt  in  writing,  as 
will  prove,  not  merely  the  conftitution,  but  the  fubfiftence  of  it. 
Now,  in  the  prefent  cafe,  (it  was  obfcrved),  the  furnifhing  is  pro- 
ved /Zr//^/c?,  but  there  is  nothing  to  take  off  the  prefumption  of 
payment,  as  neither  the  written  order,  nor  the  carrier's  receipt 
made  any  fubftantial  difference  upon  the  nature  of  the  debt, 
which  continued  to  be  due  by  open  account. 

The  Lords  (22d  November  1793)  repelled  the  defence  of  pre- 
fcription. But  on  advifing  a  reclaiming  petition  and  anfwers, 
they  (nth  February  1794)  fuftained  it  j  and  this  judgment  being 
brought  under  review  by  a  reclaiming  petition  with  anfwers,  they 
"  adhered.'' 

Lord  Ordinary,  Hendcriand,     A£l.  yohn  DSckfon.     Alt.  Ja,  Fergufon  junior,  Cranjloun. 
Clerk,  Gerdon* 

D.  D. 
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FRANCIS    SADDLER   and  his  Attorney, 


A  G  A  IN  S  T 

MURDOCH    MACLEAN. 

Prescription. — 1579,  c.  83. — ^n  aSlion  founded  upon  a  mandate  is 
not  affected  by  the  triennial  prefcription. 

IN  1774,  Francis  Saddler,  merchant  in  Liverpool,  at  the  defire 
of  Archibald  Maclean  of  Lochbuy,  employed  various  tradet- 
men  to  build  and  rig  out  a  pleafiire-boat,  which  he  afterwards 
fent  to  him  in  Scotland. 

Saddler  paid  the  bills  of  the  different  tradefmen,  and,  in  1791, 
brought  an  aftion  for  the  fums  he  had  advanced,  with  intereft, 
{but  without  charging  commiflion)  againfl  Maclean*s  reprefenta- 
tive,  who,  in  defence 

Pleaded:  The  debt  claimed  being  for  articles  provided  by   a 
merchant,  falls  under  the   triennial  prefcription,  eflablilhed  by 
T579,  c.  83.  **  as  a  merchant's  compte  ;'*  and  even  fhould  it  not 
be  confidered  as  falling  immediately  under  that  defcription,   yet 
as  it  is  an  account  of  which  the  purfuer  had  right  to  exped:  imme- 
diate payfaient,  and  as  the  prefcrption  in  queftion  is  founded  on 
the  prefumption,  that  fuch  debts  will  be  paid  within  three  years, 
or  a  written  acknowledgment  granted  for  them,  it  comes  under 
the  ge-  neral  words  in  the  ftatute,  "  of  other  ficklike  debts  j*^ 
Did.  voce  Prefcription,  vol.  ii.  p.  119.  121.;   Fac.  ColL  15th  Fe* 
bruary  1791,  Forfyth  againft  Simpfon. 

Anfwered :  The  debt  fued  for  is  due  to  the  purfuer,  not  as    ^ 
merchant,  but  as  a  mandatariusy  and  is  totally  different   in  its  n*^, 
ture  from  thofe   mentioned  in  the  ad  1579.     In  the  cafe  of"     a 
merchant's  account,  the  obligation  of  the  debtor  is  for  the  pr-   \ct 
of  articles  fold  to  him  by  the  creditor,  and  it  is  only  obligaticr^ns 
of  a  limilar  nature  which  can  fall  under  the  general  defer ipt^^on 
of  "  other  like  debts."     If  the  operation  of  the  ftatute  were  ^  ex- 
tended to  a  mandatary's  claim  for  indemnification,  there  is         no 
debt  not  conftituted  by  writing,  which  would  not  by  parity  -^^  of 
reafon  be  fubjeded  to  this  prefcription,  and  thus  moft  of  the  otLKher 
Ihort  prefcript;ions  would  become  nugatory,  although  eftablift^ned 
by  exprefs  ftatutes;  Kilkerran,  p.  418.  1740,  Drummond  agai  ^xiA 
Stewart;  Fac.  Coll.  13th  June  178 1,  Butchart  againft  Mudie  ^mmnd 
Rainy. 

The  Lord  Ordinary  fuftained  the  defence  of  the  triennial  pre* 
fcription. 

3  But 
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^^^-^3.  j)ly  in  terms  of  the  libel,  fo  that  the  accumulating  the  debts 
C^^:>ia.rately  in  the  grand  decerniture  and  abbreviate  was  merely 
^\^  ^    operation  of  the  extradlor. 

X^^rther,  fuppofing  the   adjudication  had  been  properly  articu- 
lar-c^,  the  Legillature  makes  no  diftindion  betwixt  Tuch  and  other 
ac3.  judications.     General  adjudications  when  deft  dive  in  any  par- 
ti. c::ular,  have  in  no  inftance  been  fupported,  farther  than  as  a 
feo:urity  ;  Stair,  b.  3.  tit.  2.  §  30. ;  Bankton,  b.  3.  tit.  2.  §  59. ;  Frflc. 
b.   2*  tit.  12.  §  35. ;  Did.  vol.  i.  p.  7. — 9. ;    Stair,   20th  July  1678, 
lyiorife  againft  Orrock  j  Hare.  p.  68.  voce  Comprifing,  March  1683, 
Baillie  againfl  Gaimer;  Kilk.  Adjudication,  ift  December  1738, 
Creditors  of  Catrine  againft  Baird  ;  6th  November  1739,  Montgo- 
mery againft  the  Creditors  of  Cunninghame ;  i6th  December  T760, 
Creditors  of  Brown  againft  Gordon;  28th  November  1783,  Heir 
of   !Porteous  againft  Nafmith. 

T  lie  .oppofite  dodrine  would  be  adverfe  to  the  objed  of  the  ad 
1672,  c.  19.  which  was  to  prevent  eftates 'from  being  carried  off  at 
an  vmdervalue,  as  it  would  be  an  eafy  matter  for  the  creditor  to 
ipli  t  his  debt  into  a  number  of  diftind  accumulated  fums,  in  which 
cafe  there  would  be  little  chance  that  one  of  them  at  leaft  fhould 
i^ot:  be  accurately  calculated  in  the  adjudication.    The  dodrine  of 
the  defenders  would  likewife  involve  this  Angular   confequence, 
^^^t  -where  a  valuable  eftate  was  adjudged  in  the  fame  fummons 
fox-  t^Aro  feparate  debts,  the  one  of  them  trifling,  and  the  other  cbn- 
fidex-able,  and  there  was  a  pluris  petitio  on  the  latter,  the  property 
^^  tilie  eftate  might  be  carried  away  for  the  former,  while  a  per- 
gonal claim  for  the  large   debt   would    ftill   remain   againft  the 


e  Lord  Ordinary  reported  the  caufe  on  informations. 

A^^lie  Court,  by  the  narroweft  majority  (17th  May  1793)  repelled 
^^    reafons  of  redudion. 


pon  advifing  a  reclaiming  petition,  with  anfwers,  replies  and 

ies,  a  hearing  in  prefence  was  appointed ;  after  w^hich  the 

^*:ds  (7th  March  1794)  before  anfwer,  ordered  memorials  on  the 

nt,  **  how  far  the  alleged  pluris  petitio  on  one  or  two  of  the 

rticles  adjudged  for,  has  the  effed  to  open  the  decreet  of  de- 

^arator?'* 

"tJpon  advifing  the  memorials,  the  Court,  with  only  one  diflenting 
►ice,  were  of  opinion,  That  the  adjudication  in  queftion-  was  not 
ticulate,  and  that  therefore  parties  in  confequcnce  of  the  over- 
*Xarge  muft  enter  into  a  count  and  reckoning  in  the  fame  manner 
^  if  no  procefs  of  declarator  had  been  brought.    It  is  ellential  to 
X^   articulate   adjudication,   (it   was   obferved)   that   the     debts 
ould  be  feparately  accumulated  by  the  ad  of  the  Judge.     As  in 
e  prefent  cafe  there  was  an  alternative  conclufion  in  the  libel, 
as  the  purfiier  did  not  make  his  eledion  at  the  bar,  the  Tepa- 
^te  accumulation  which  afterwards  took  place  is  to  be  confi- 

4  G  dered 
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dered  merely  as  the  a&  of  the  extractor,  and  cannot  a&c):  the 
queftion.  .     •' 

The  Court  had  therefore  no  occafion  to  determine  what  woul^ 
have  been  the  effeck  of  the  adjudication,  if  it  had  been  articulate  J 
at  the  (ame  time,  it  did  not  appear  quite  clear,  that  even  in  th^ 
cafe  the  judgment  would  have  been  different.  Oir  the  one»  hand, 
it  was  obferved,  that  in  articulate  adjudications,  a  pluris  petitio 
on  one  article  no  more  affe&s  the  reft  than  if  a  feparate  fiifik-  ' 
mons  had  been  brought  for  it.  On  the  other,  a  doubt  was .  ex-i 
prefled,  how  far  there  was  any  difference  between  articulate  and 
other  adjudications,  at  leaft  in  queftions  concerning  the  expiry  of 
the  legal. 

The  Lords  "  found.  That  the  adjudication  in  qucftion*is  not 
an  articulate  adjudication,  and  proceeds  on  a  pluris  peiitio ;  ; 
therefore,  the  Lords  repelled  the  defence  founded  on  the  de-^ 
creet  of  expiry  of  the  legal :  Found,  That  faid  adjudication  cai 
only  be  fiiftained  as  a  fecurity  for  the  principal  fums  truly  du4 
and  intereft  thereon  :    Found,  That  it  is  unneceflary  at  prefei«r^ 
to  determine  any  other  points  of.  law  in  the  caufe;"  and 
mitted  to  the  Lord  Ordinary  to  proceed  accordingly^ 


1  Ordinarj,  Monboddo.  A£L  SoHcitor^General  Blairt  G^*  Ftr^ffan, 

FJeicber.  Alt.  Dean  of  Faculty  ErJJdne^  7ait.         Clerk,  Sinciair. 


N°  CXXXIII.  November  26.  179^1, 

HORATIUS    CANNAN,   Common  Agent  in  the  Rankm!!}^ 
of  Polquhaim, 

AGAINST 

JOHN    GREIG,  Truftee  for  Alexander  Crawfurd. 

Process. — T*be  Court  can  difpenfe  with  the  fecond  diet  in  a  fummonr 
of  conjlitution  on  the  paffive  titles^  where  the  purjuer  reJlriSls  bis  ifc- 
mand  to  a  decree  cogmtionis  caufa. 

Provision  to  heirs  and  children, — Where  a  wife  in  a  pq/lnuptial 
contrad  of  marriage  difpones  lands  to  her  hujband  in  liferent^  and  to 
the  heirs  of  the  marriage  in  fee ^  but  with  power  to  the  father  tofell^  ar 
burden  them  upon  condition  of  his  granting  fecurity  for  a  certain  pr&vi^ 
fion  payable  at  his  death  to  the  heir  j  fuch  provifwn  is  good  in  competi^ 
tion  with  the  onerous  creditors  of  the  father. 

BY  a  poftnuptial  contraft  of  marriage  between  the  late  Adam 
Crawfurd  Newall  and  Marion  Cunningham,  co-heirefs  of  the 
eftate  of  Polquhaim,  Mr  Crawfurd  fettled  certain  provifions  on 

the 
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Mr  Crawfurd,  for  the  faid  L.  2000.  The  common  agent  objede^^^^ 
to  his  intereft,  i^,  That  the  Court  had  no  power  to  difpenfe  wit::;^ 
the  fecond  diet  of  the  fummons  of  conftitution,  and  that  conC^ 
quently  the  decree  m  that  adion,  and  of  adjudication  which 
lowed  upon  it,  were  inept  *•  idly^  That  being  a  provifion  tc^  ^ 
child,  not  payable  till  after  the  father's  death,  it  was  not  go^::i^ 
againfl  onerous  creditors. 

Mr  Greig,  in  defence  againft  the  firft  objedion 

Pleaded:  Prior  to  the  ad  1693,  c.  12.  two  feparate  citatioims 
were  required,  where  the  purfiier  meant  to  inftrud  his  libel  bi^y 
witnefles,  or  a  reference  to  oath.     A  fecond  diet,  however,  w^sis 

at  no  period  neceflary,  where  the  libel  was  to  be  verified  by  wi i- 

ting;   Hope,  tit.  i.  §4.;  Stair,  b.  4.  tit.  38.  §30.      Now,  as  tt le 

claimant's  libeHs  grounded  on  the  contrad  of  marriage,  and  th — ic 
extraded  decree  of  declarator,  and  as  Alexander  CrawAird's  wri  t- 
ten  renunciation  to  be  heir  was  likewife  produced  when  the  d^i«- 
cree  of  cognition  was  obtained,  the  Court  merely  difpenfed  wit^iih 
a  flep  of  procedure,  which  was  in  fad  unneceilary. 

Aujwered :  The  rule,  that  fummonies  may  proceed  on  one  di^^t, 
only  applies  where  the  claim  is  completely  fixed  on  the  defend  ^^r 
by  writing ;  but  a  charge  to  enter  heir  has  not  this  efied.  T'Si^e 
very  ground  of  the  fummons  implies  an  alternative  to  the  ~ 
fender,  either  to  be  liable  or  not,  as  he  chufes,  he  is  therefore 
titled  to  the  fulleft  notice,  in  order  that  he  may  have  time  tp 
liberate;  and  by  his  renouncing,  the  purfuer  in  this  cafe  li^^s 
completely  failed  in  verifying  his  libel  by  writing.  What  ^^ 
there  concluded  for  was,  that  the  heir  fliould  be  found  perfonaljy 
liable,  whereas,  what  he  obtained  was  a  decree  cognitionis  cau^ 
which,  fo  far  from  being  founded  on  any  written  evidence  re: 
red  to  in  the  libel,  proceeded  on  the  renunciation,  which  did 
exift  till  the  adion  came  into  Court;  fee  Fountainhall,  17th  Ji 
1702,  Biggar  againft  Wallaces,  abridged  in  Did.  vol.  i.  p.  465. 

Replied :  Were  the  purfiier  to  infift  on  a  decree  againft  the  h( 
perfonally,  a  fecond  diet  would   no  doubt  be  neceflary,  but 
where  he  limits  his  demand  to  a  decree  of  cognition,  becaufe 
this  laft  cafe  he  needs  to  bring  no  proof  of  the  paflive  titles, 
that  is  required  of  him  is  to  verify  the  debt,  by  producing 
writings  by  which  it  is  conftituted. 

Befides,  as  the  inducia  are  introduced  folely  for  the  benefit-r:3  of 
the  defender,  he  is  not  obliged  to  wait  their  expiration.   As  Al  — ilex- 
ander  Crawfurd  might  have  fitted  himfelf  in  Court,  as  foon  ?f=^^  a 
fummons  was  raifed  againft  him,  a  fortiori^  was  he  entitled  to       ap- 
pear and  renounce  after  the  lapfe  of  the  firft  diet. 

Ohje^^ifed 

•  The  Court  on  the  application  of  Mr  Grcig,  had  alfo  allowed  the  decree  o^  conftitntttM 
to  be  extracted  before  it  was  read  in  the  minute  book.     The  common  agent  likewifi  ob. 
jeded  to  his  intereft  on  that  account.     But  thb  point  having  occurred  in   i  qne/ttMi 
with  another  creditor  in   the  £une  rankings    where  it  was  more  fuUjr  diicaTedy  (£« 
Canoan  againft  Corrie,  24th  Februarj  1795)9  it  is  unneceiTary  to  take  6irther  oocke  of 
it  here. 
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Obferved  on  the  Bench  :  The  Court  did  right  in  dilpenflng  with 
the  fecond  diet,  as  here  both  the  debt  and  the  renunciation  of  the 
heir  were  inftrudedy2rr//>/(7.  In  adions  on  the  paffive  titles,  how- 
ever, where  either  the  debt  is  not  inftrudted  by  writing,  or  where 
the  purfuer  means  to  infill  againft  the  heir,  perfonally,  fiich  dif- 
penfation  would  be  incompetent.  Neither  would  a  defender,  in 
cafes  where  there  is  a  competition  among  creditors,  be  allowed' 
to  appear,  until  both  diets  of  citation  had  run,  becaufe  it  would 
put  it  in  his  power  to  give  an  improper  preference  to  one  credi- 
tor over  another. 

The  Court  unanimoufly  repelled  the  objedion. 
Mr  Greig,  againft  the  fecond  objedion, 

Pleaded :  The  granting  the  provifion  claimed  was  the  exprefs 
ronditioxi  on  which  the  father  obtained  from  his  wife  the  power 
Df  felling  her  eftate,  or  burdening  it  with  debt.  The  creditors 
ire  therefore  not  entitled  to  oppofe  its  being  fulfilled.  Nor  can 
t  derogate  from  the  fon's  right,  as  creditor  to  his  father,  that 
:his  fum  was  not  to  be  paicj  till  his  father's  death  j  for  as  by  the 
::ontra(9:  the  latter  was  to  have  the  liferent  of  the  lands,  it  fol- 
low^ed,  that  he  fhould  have  the  liferent  of  the  fum  which  was 
referved  to  the  fon  out  of  them,  in  cafe  he  fhould  be  deprived  of 
the  fee. 

Anfwered\  The  fubftantial  fee  of  the  lands  was  by  the  mar- 
riage-contrad  given  to  the  hufband,  both  in  confequence  of  the 
power  which  it  gave  him  of  felling  and  burdening  the  lands,  and 
of  the  difcharge  of  the  truft  then  in  his  perfon.  The  fole  rea- 
fon  of  difponing  them  to  the  fon  and  the  other  heirs  mentioned 
in  the  contrail,  in  fee,  was  to  fave  the  expence  of  making  up 
titles,  in  the  event  of  their  fucceeding  to  them  on  the  hufband's 
death.  Although,  therefore,  the  eftate  came  by  the  mother,  it 
teas  the  father  and  his  reprefentatives  who  became  bound  for  the 
L.  2000.  Nor  was  this  provifion  more  onerous  than  other  pro- 
vifions  in  marriage-contrads }  the  eftate  was  conveyed  to  th^  huf- 
band nomine  doits ^  and  was  the  confideration  for  this  and  all  the 
>ther  obligations  he  undertook.  The  contrail  created  no  real 
:)urden  on  the  eftate  in  favour  of  the  fon,  nor  confequently  any 
imitation  of  the  father's  right  under  it;  the  obligation  in  favour 
:if  the  fon  was  therefore  perfonal ;  and,  like  other  obligations  in 
xiarriage-contrads,  not  exigible,  till  after  the  father's  death,  in- 
^ffedual  in  a  competition  with  creditors ;  Erikine,  b.  3.  tit.  8. 
^  38.;  Fac.  Coll.  I  ft  July  1754,  Creditors  of  Strachan  againft 
Strachan. 


t 


The  Lords  unanimoufly  repelled  the  objedion. 

A  reclaiming  petition,  praying  that  both  objedlions  fliould  be 
fuft^ained,  was  reflifed,  i6th  December  1794,  without  anfwers. 

Lord  Ordinary,  Dunfinnan.  For  the  Common  Agent,  Geo^Ferguffott^  M.  Rofs. 

Alt.  RoUand,  %  W.  Murray.  Clerk,  Pringle. 

R.  D. 

4  H  N°  CXXXIII. 
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N°  CXXXni.  November  27.  1794. 

JEAN    MACDONALD, 

AGAINST 

ALEXANDER    LAING. 

Succession. — T'be  fucctjfwn  of  a  Scot/man  who  bad  rejided  many  yea^ 
in  the  Wejl  Indies^  where  be  bad  acquired  a  valuable  plantation^  b  ^^S^ut 
wbo  bad  returned  to  bis  native  country  for  tbe  recovery  of  bis  bealc^^i^ 
and  died  tbere^  found  to  be  regulated  by  tbe  law  of  Scotland^  altbou^^^j^h 
a  proof  was  offered  tbat  be  meant  to  bave  returned  to  tbe  Wejl  IndLT^i^^ 
if  bis  bealtb  bad  permitted. 

WILLIAM  Macdonald,    a  native  of  Scotland,   acquired      a 
confiderable  plantation  in  Jamaica,  where  he  had 
ded  about  fifteen  years.     In  1779,  he  was  appointed  lieutenant 
the  79th  regiment  of  foot,  at  that  time  quartered  in  the  Iflan 
he  alfo  got  the  command  of  a  fort  in  it.  In  1783,  he  obtained  lea^^e 
of  abfence  for  a  year,  that  he  might  return  to  Scotland  for  tEme 
recovery  of  his  health.     He  died  a  few  months  after  his  arriv^Mil. 
The  79th  regiment  was  by  this  time  reduced.     He  had  no  effe£rrls 
in  Scotland,  and  his  only  property  in  England  were   two  bil^Bls 
which  he  had  tranfmitted  from  Jamaica  before  he  left  it,  in  o^^r- 
der,  as  was  faid,  to  purchafe  various  articles  for  his  plantatioiu 

His. father  intromitted  with  the  funds  in  England. 

Jean  Macdonald,  and  other  fillers  of  the  deceafed,  brought 
adibn  againft  him  to  account  for  their  brother's  executry.  T 
defender  died  during  the  dependence  of  this  adion,  leaving  txis 
randfon,  Alexander  Laing,  his  heir,  as  to  the  fucceflion  of  Ixis 
ion.  The  rights  of  the  parties  turned  upon  the  queftion,  Whettx.^r 
William  Macdonald  had  his  domicil  in  Jamaica  or  in  Scotlax^d. 
Laing  offered  to  prove,  that  the  deceafed  meant  to  have  returned 
to  Jamaica,  if  his  health  had  permitted,  and  that  he  had  no  in- 
tention of  refiding  in  this  country.     And 

Pleaded :  Moveable  (ucceflion  is  regulated  by  the   law  of  tlie 
country,  where  the  deceafed  refided  animo  remanendi.     To  which 
country  this  defcription  belongs,  is  to  be  afcertained  not  merely 
by  the  place  of  his  birth,  or  of  his  death,  but  by  the  whole  cir- 
cumftances  in  his  fituation  j  fee  cafe  of  Bruce  againft  Bruce,  in 
Houfe  of  Lords,  r5th  April  1790.     Upon  this  principle,  William 
Macdonald  had  his  domicil  in  Jamaica. 

The  Lord  Ordinary  found,    the  fucceflion  was  to  be  regula. 
ted  by  the  law  of  Scotland,  in  refped  that  William  Macdonald 

died 
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cd  in  Scotland  his  native  country,  where  he  had  reiided  feveral 
onths  before  his  death. 

A  reclaiming  petition  having  been  prefented,  the  Court  were  of 
pinion,  that  the  domicil  of  William  Macdonald  was  in  Scotland, 
id  that  the  proof  of&red  was  incompetent,  and  therefore  unani- 
louilj  "  reiufed**  the  petition  without  angers. 

A  fecond  reclaiming  petition,  along  with  which  were  produced 
HO  letters  of  the  deceafed,  as  fhewing  his  intention  to  return  to 
amaica  upon  the  recovery  of  his  health,  was  appointed  to  be  an- 
;7ered.  Upon  advifing  which,  fome  of  the  Judges  came  to  be 
f  opinion,  that  the  domicil  of  the  deceafed  was  in  Jamaica.  A 
onliderable  majority,  however,  remained  of  their  former  feriti- 
lents. 

The  Court  "  adhered-" 

Lord  Ordinary,  Dunfinnan.        For  the  Pedtidner,  Jo.  Burnet.        Alt.  72o.  Wilfon. 
Qerky  Colqmboun* 

D.  D. 


r°CXXXIV.  November  2%.  I'jg^. 

GEORGE    BROWN, 

AGAINST 

ALEXANDER    CAMPBELL. 

Writ. — An  informal  mijftve^  importing  a  cautionary 'Obligation^  found 
effeBual^  where  the  fubfcription  was  acknowledged  by  the  grantery 
and  the  other  party  had  aSled  on  the  faith  of  it. 

THoMAs  Brown  having  agreed  to  become  cautioner  in  a  fu- 
fpenfion  for  John  and  Daniel  Scots,  they,  along  with  Alex- 
ander Campbell,  granted  the  following  miflive  : 

"  Terth^  j^tb  May  1 769. 
"  As  you  are  to  fign  cautioner  in  a  bill  of  fufpenfion,  ^c.  we 
"  hereby  bind  ourfelves,  conjundly  and  feverally,  to  free  and  re- 
"  lieve  you  of  all  coft,  fkaith  and  damage,  you  may  fuftain  by 
"  figning  the  bond  of  cautionry«     And  we  are,  ^c.*'' 

This 
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This  obligation  was  not  holograph  of  Campbell,  nor  were  the 
folemnitles  required  by  the  ad  i68i  obferved  in  its  execution ;  but 
in  confequence  of  it,  Thomas  Brown  figned  the  bond  of  caution 
the  day  following. 

The  letters  having  been  found  orderly  proceeded,  and  the  del^  \ 
recovered  from  Thomas  Brown,  George,  his  reprefentative,  aftei 
wards  brought  an  adion  of  relief  againft  Alexander  Campbell 
who  admitted  his  fubfcription,  but  in  defence 

Pleaded:  As  the  milfive  infers  a  cautionary-obligation,  it  ^Ss 
null,  as  wanting  the  ftatutable  folemnities  j  Fount,  nth  Januar  — y 
171 1,  Gordon  againft  Mackintofli  j  Edgar,  4th  February  172^— j, 
Campbells  aguinft  Campbell.  Nor  can  this  objeftion  be  obviat^^rd 
by  the  defender's  acknowledging  his  fubfcription;  Wallace,  21  ft 
July  1772,  Crichton  and  Dow  againft  Syme ;  Fac.  Coll.  25tli  N^d- 
vember  1782,  Wallace  againft  Wallace;  23d  June  1786,  ^  ir 
A.  Edrnonftone  againft  Lang;  22d  May  1790,  Macfarlane agaii&^l\ 
Grieve. 


Anfwered :  Although  a  cautionary-  engagement  cannot  be  e(t 
bliftied  by  witnefles,  yet  it  is  not  a  literarum  obligation  which  requiKr^s 
writing  as  an  indifpenfable  folemnity ;  21ft  July  1772,  Crighton 
.  and  Dow  againft  Syme.  Like  the  contradl  of  loan,  it  may  fc^e 
proved  by  the  oath  or  acknowledgment  of  party ;  and  as  in  titie 
prefent  cafe  the  defender  neither  difputes  his  fubfcription,  nor  tkr^t 
import  of  the  miflive,  he  confequently  admits  the  obligation. 

Beiides,  as  Thomas  Brown  fubfcribed  the  bond  of  caution  €3n 
the  faith  of  the  miifive,  and  has  fince  paid  the  debt,  a  ret  intervtr^n^ 
tus  has  taken  place,  which  muft  exclude  every  objedion  to  its 
formality ;  Fac.  Coll.  5th  December  1765,  Henderfon  and  Co^^n 
againft  Murray. 

The  Lord  Ordinary  aflbilzied  the  defender. 

But,  on  advifing  a  reclaiming  petition  and  anfwers,  the  Court  w^^*^^^ 
unanimbufly  of  opinion,  that  the  interlocutor  ftiould  be  alter^^  cd. 
Some  of  the  Judges  went  upon  the  ground  firft  ftated  for  c^rthc 
purliier.  Others  feemed  to  be  of  opinion,  that,  rebus  integris^  *  ^n 
informal  cautionary-obligation  was  not  binding  ;  but  that  in  ali 

cafes  where,  as  here,  there  had  been  a  rei  interventusj  the  Itf^^sJcus 
poenitentia  was  barred,  and  that   the  cafe  of  Sir  Archibald  J^Kd- 
monftone  againft  Lang,  founded  on  by  the  defender,  had  been       cr- 
roneoufly  decided 

The  Lords  unanimoufly  decerned  againft  the  defender,   snd 
found  him  liable  in  expences. . 

« 

Lord  Ordinary,  Ahercromhy.  Aft  Craigte^  Alt.  W.  Erfiim. 

A  fimllar  judgment  was  pronounced,  3d  February  1796,  Sin- 
clair againft  Sinclair. 

R.D. 


No  CXXXV, 
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N^CXXXV.  November  2g.  lyg^. 

DAVID    WHITE, 


AGAINST 


DAVID    BAIL  LIE. 


Periculum. — j4  farmer  found  not  entitled^  to  deduS  any  part  of  the 
wages  of  a  fervant  fbired  for  a  year^  on  account  of  bis  having  been 
difabled  by  fickntfs  from  working  during  eleven  weeks  of  tbat  period. 


DAviD  Baillie,  a  farmer  in  the  county  of  Forfar,  having 
hired  David  White,  as  his  fervant,  for  a  year,  the  latter, 
after  entering  into  his  fervice,  was  feized  with  an  illnefs,  which 
prevented  him  from  working  during  eleven  weeks.  No  other  fer- 
vant, however,  was  hired  to  do  his  work  during  his  abfence. 

White  having  afterwards  brought  an  action  againfl  Baillie,  for 
payment  of  his  wages,  the  defender  claimed  a  dedudion,  in  pro- 
portion to  the  period  of  the  purfuer's  abfence. 

The  Sheriff  gave  judgment  in  favour  of  the  purfuer. 

A  bill  of  fufpenfion  having  been  pafled,  the  fufpender  offered 
to  prove,  that  it  was  the  pradlice  of  the  county  where  he  lived, 
LO  make  fuch  dedudion,  and  farther 

Pleaded :  As  in  the  contract  of  location,  the  premium  paid  by 
the  ccnduBor  is  m^ant  to  be  proportioned  to  the  benefit  received 
by  him,  it  is  reafonable,  that  when  any  unforefeen  accident  de- 
prives him  of  the  expeded  advantage,  he  ihould  be  allowed  an 
equivalent  abatement.  This  principle  is  recognifed  where  the  fub- 
jeft  of  the  contradl  is  a  farm  or  a  houfe  ;  Did.  voce  Periculum^ 
vol.  ii,  iii. ;  and  it  fhould  hold  more  particularly  in  the  contrad 
between  mafler  and  fervant,  as  there  the  amount- ^ftlie  dedudion 
can  be  more  eafily  afcertained  i  and  although,  from  motives  of  hu- 
manity to  the  latter,  every  fliort  period  of  abfence  would  not  be 
taken  intd  account,  yet  where  the  inability  to  work  has  been  fo 
long  continued  as  in  the  prefent  cafe^  the  defence  ought  to  be  fu- 
ftained.  Accordingly,  at  an  appeal  heard  at  the  Perth  circuit, 
within  thefe  few  years,  it  was  found,  that  a  mafler  was  entitled 
to  make  a  dedudion  where  the  fervant  had  been  abfent  on  account 
of  ficknefs  a  quarter  of  a  year.  ^ 

Anfwered :  Wherever  a  perfon  pays  a  determinate  premium  for 
the  ufe  of  a  fubjed,  he  takes  on  himfelf  the  ri(k  of  the  quantity 
of  benefit  to  be  received  from  it.    Upon  this  principle,   in  the 

4 1  cafe 
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cafe  of  a  farm,  although  the  tenant  is  not  obliged  to  pay  any  rent, 
where,  from  circumftances  not  imputable  to  him,  no  crop  at  all 
is  produced,  he  has  no  claim  for  abatement,  merely  becaufe  the 
farm  has  been  lefs  produdlive  than  ufual.     The  fame  fhould  hold, 
ftill  more  in  queflions  between  mailer  and  fervant,  as  the  .duty- 
of  the  latter  confifts  not  fo  much  in  performing  any  fpecific  quan^ 
tity  of  work,  as  in  a  general  refpedt  and  fubmilCon  to  the  former* 
and  attention  to  his  interefl ,  which  lay  him  under  a  correfpond^ 
ing  obligation  to  take  care  of  his  fervant,  when  in  bad  health 
Stair,  b.  i.  tit.  15.  ^  i,  2. ;   Bankton,  b.  i.  tit.  20.  §  19* ;    Erlklne^ 
l>-  3*  tit.  3.  §  16. ;  lee  alfo,  /.  38.^  loc.  cond. 

The  Lord  Ordinary  found  the  letters  orderly  proceeded. 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  one  Judges^ 
doubted  the  propriety  of  the  interlocutor,  and  others  wi(hed  u 
have  the  practice  and  underftanding  of  farmers  afcertained ;  but 
it  was  the  prevailing  opinion  of  the  Court,  that,  without  lavinj 
down  any  general  rule  on  the  fubjed,  the  circimiftances  or  thi 
cafe  fufficiently  warranted  the  interlocutor  which  had  been  pr( 
nounced.     In  England,  (it  was  believed,)  no  abatement  would 
allowed  in  a  cafe  like  the  prefent ;  and  it  was  thought  a  ilroni^ 
circ\unftance,  that  the  fufpender  did  not  find  it  necefiary  to  hir^ 
another  fervant  in  the  charger's  place,  during  his  illnefs. 

The  Lords  "  adhered." ' 

Lord  Ordinary,  Dnjtiarm^  For  the  Sufpender,  Jo.  Millar  jun.  Monyptimy. 

Alt.  Robert/on  Scoit.  Clerk,  Home. 

D.D. 


N^CXXXVI.  December  2.  179+. 

JAMES  YORKSTOUN  and  others, 

AGAINST 

MARY    GRIEVE. 

Writ.— //» tbe  cafe  of  a  deed  executed  by  a  perfon  wbo  can  neither 
nor  write,  it  is  not  neceffary  as  afiatutablefolemnity,  that  tbe  d 
of  tbe  notaries  Jlnmld  bear,  tbat  it  was  read  to  tbe  granter  in 
fence  of  tbe  wttnejfes. 

ON  the  death  of  Jane  Fergufon,  who  could  neither  rea 
write,  two  fettlements  were  found  in  her  pofleffion.  i 
favour  of  Mary  Grieve,  dated  in  1783,  the  other  dated  m 
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in  favour  of  James  Yorkftoun  and  others.  The  doquet  to  the 
Srft  bore,  that  {he  gave  the  ufual  authority  to  the  notaries  to  fub- 
fcribe  it  for  her,  "  touching  our  pen  in  prefence  oT  the  faid  wit- 
'^  nedes,  the  deed  having  been  firft  read  over  to  the  faid  Jane 

*  Fergufon.'*  The  doquet  to  the  laft  was  in  thefe  words :  "  At 
^^  the  defire  of  the  above  named  Jane  Fergufon,  who  declared  (he 
''  Could  not  write,  I  James  Gibfon,  notary-public,  and  notary  in 

*  the  premifles,  have  fubfcribed  the  fame  for  her,  fhe  having  de- 

*  livered  the  pen  to  me,  for  that  efFed,  before  the  above  named 
'  witnefles,  and  of  the  faid  date.*' 

It  was  objeded  for  Mary  Grieve,  That  the  pofterior  fettlement 
le'as  void,  in  refped  the  doquet  did  not  bear,  that  it  was  read 
iver'  to  the  granter  before  the  witnefles ;  which,  it  was  con* 
ended,  was  not  only  indifpenfable  in  common  fenfe,  becaufe  other- 
^ife  it  was  impoflible  to  know,  whether  it  was  really  the  deed  the 
franter  meant  to  execute  j  but  was  alfo,  in  fad,  on  a  fair  con- 
Irudion  of  the  ftatutes  1540,  c.  117. ;  1579,  ^*  80.  j  1681,  c.  5. 
in  eflential  ftatutable  folemnity. 

Both  thefe  propofitions  were  controverted  by  James  Yorkftoun, 
md  the  other  legatees. 

The  arguments  ufed  on  both  fides  were  the  (anie  in  fuhftance 
with  thofe  ftated  in  the  report  of  the  cafe  of  the  Truftees  of 
Rofs  againft  Aglianby  j  Fac.  Coll.  3d  July  1792. 

The  queftion  came  before  the  Court  in  an  adion  of  multiple- 
poinding,  brought  by  a  debtor  of  the  teftatrix. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
"  In  regard  that  the   doquet  of  the  notary  annexed  to  the  laft 

*  fettlement  executed  by  Jane  Fergufon,  does  not  bear,  that  the 

*  faid  fettlement  was  read  over  to  the  faid  Jane  Fergufon,  in  pre- 

*  fence  of  the  witneflfes  fubfcribing,  finds.  That  the  faid  tefta- 

*  ment,  as  wanting  that  folemnity,  cannot  be  fiiftained  as  a  writ- 

*  ten  teftament ;  but  finds,  That  if  it  can  be  eftablifhed  by  pa- 
^  role  teftimony,  that  the  faid  fettlement,  notwithftanding  of  this 

*  omiffion  in  the  doquet,  was  adually  read  over  to  faid  Jane  Fer- 

*  gufon  before  the  witneflfes,  that  then  it  may  be  fuftained  as  a 
'  verbal  teftament,  to  the  amount  of  L,  100  Scots;  and  allows 

James  Yorkftoun  and  others  to  prove,  that  it  was  read  over, 
and  that  the  toftator  approved  of  the  fame,  and  allows  the  de- 
fender a  conjund  probation  thereanent." 

But,  on  adv^ng  a  reclaiming  petition  for  Yorkftoun  and  others, 
with  anfwers,  it  was 

Obferved  on  the  Bench  :  The  reading  the  deed  of  a  perfon  who 
is  blind,  or  who  can  neither  read  nor  write,  in  prefence  of  the 
granter  and  witneflies,  is  not  a  folemnity  required  by  ftatute  to  be 
mentioned  in  the  doquet  j  but  it  may  be  often  neceflary,  that  fuch 
reading  ftiould  take  place  as  a  precaution  againft  fraiid,  and  that 
the  witneflTes  may  be  able  to  eftablifli  the  fad,  if  called  upon 
fo  to  do. 

%  The 
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The  Court  unanimoufly  "  repelled  the  objedlion  in  point 
**  form  to  the  notary's  doquet  to  the  laft  will  and  teftame&t  i 
^*  favour  of  the  petitioners." 

Lord  Ordinarjr,  MoiAoddo.  AJBt.  R.  Hamilton.  Alt  D.  Catieart. 

Clerk,  Priagle. 

R.D. 


N°  CXXXVII.  December  3.  1794. 

WILLIAM    GORDON, 


AGAINST 

JOHN   and   HUGH   MACFARLANES. 

fl 

Witness, — jf4  witnefs  is  not  entitled  to  charge  more  for  bis  travelling 
expencesj  than  what  is  allowed  by  the  a3  of  federunt^  2  ijt  Dece 
ber  1765. 


WIlliam  Gordon,  writer  in  Dumfries,  having  beeti  cit 
by  John  and  Hugh  Macfarianes,  to  appear  at  Edinbur^ 
as  a  witnefs,  came  to  town  in  the  ordinary  ftage-coachj  he  was  dL 
taint  d  two  days  there  in  order  to  be  examined,  and  returned  o 
ihe  fourth  from  his  departure,  by  the  fame  conveyance. 

He  afterwards  claimed  L,  4,  12  s,  as  the  adtual  expence  of  ib 
journey,  exclufive  of  any  charge  for  trouble  and  lofs  of  time. 

The  Macfarianes  refufed  to  give  him  more  than  1 2  s.  4  d.  in 
terms  of  the  ad  of  federunt,  21ft  December  1765,  which  allows 
a  witnefs  1  s.  2  d.  for  each  day  he  is  detained  at  the  place  where 
he  is  to  give  his  evidence,  and,  provided  he  tr^el  on  horfeback, 
2S.  6d.  for  each  day  he  is  on  the  road;  contenaing,  that  in  the 
prefent  cafe,  Gordon  might  have  come  to  town  on  horfeback  in 
two  days,  and  returned  in  the  fame  time.     They  farther 

Pleaded:  It  was  the  objeft  of  the  adl  of  federunt  to  make  a  ge- 
neral rule  applicable  to  all  cafes,  and  however  inadequate  the  in-^ 
demnification  it  affords,  no  more  can  be  exafted  while  the  a<^  re- 
mains unaltered.  To  allow  a  witnefs  the  adual  fum  expended  by 
him,  would  not  only  often  be  hard  on  poor  litigants,  but,  as  the 
fum  to  be  given  would  vary  in  each  cafe,  'would  be  the  fource  of 
conflant  difputes. 
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^.^nfwered:  As  every  individual  in  the  community  is  interefled 
-che  punifhment  of  crimes,  there  might  be  fome  realbn  for 
maining,  that  a  witnefs  in  a  criminal  caufe  ihould  pay  his 
expences  ;  even  in  that  cafe,  however,  the  public  profecutor 
ccuftomed  to  give  a  fum  for  indemnification,  fuited  to  the  cir- 
xxiftances  of  the  cafe.  But  as  the  benefit  arifing  from  the  evi- 
ce  of  a  witnefs  in  a  civil  caufe  is  wholly  confined  to  the  indi- 
iial  litigants,  the  party  by  whom  he  is  cited  ought  to  pay  his 
expences :  Indeed,  if  witnefles  are  not  indemnified,  it  would 
^  nn  eafy  mode  of  gratifying  malice  againfl  a  perfon  lixing  at 
<fli£kance,  to  cite  him  in  that  capacity ;  and  there  would  befides 
^  clanger  of  a  bias  in  his  depofition,  if  his  only  chance  for  in- 
.^xxinification  depended  on  the  good  will  of  the  perfon  by  whom 
e  ^^as  adduced.  As  therefore  the  fiim  allowed  by  the  aS  of 
^derunt  is,  from  the  change  of  circumftances,  totally  inadequate 
or  the  purpofes  for  which  it  was  intended,  the  ad  ought  not 
o  l3e,  and  in  practice  never  is,  enforced. 


Lord  Ordinary  found.  That  Mr  Gordon  was  not  legally  en- 
Li:led  to  demand  more  than  what  was  allowed  by  the  ad  of  fede- 

1765- 


XJTpon  advifing  a  reclaiming  petition  for  Mr  Gordon,*  watb  aor 
ei*s,  the  Court,  though  they  confidered  the  allowance  fixed  by 
ad  of  federunt  to  be  too  low,  wiere  of  opinion  that  efied  mull 
_  jiven  to  it,  until  it  be  altered ;  but  fei^ble  of  the  h^rd/hi^p 
f*  tXie  cafe,  they  thought  that  the  ad  oughi;  to  be  liberally  con- 
'  as  to  the  time  allowed  for  travelling. 


e  Lords  therefore  found  the  "  petitioner  entitled  to  fourteen 
ays  travelling-charges,  befides  the  two  days  he  was  detained 
Edinburgh,  which,  at  the  rate  of  2  s.  6  d.  Sterling  for  each 
availing  day,  and  at  the  rate  of  i  s*  2d.  Sterling  ror  each  of 
e  two  days  he  was  detained  in  Edinburgh,  amount  to  the  (hm 
f  L.  X  :  17  :  4  Sterling;  found  the  refpondents  liable  to  the  pet- 
itioner in  that  fum,  and  of  L,  5  Sterling  of  expences  of  pro- 
c^efs,  and  the  full  expences  of  extrad/* 

X..oid  Ordinary,  Abeixromby.  For  Gordon,  D.  Cathcart*  Alt.  Tumimtt. 

C^ik,  Pringle/ 

D.  D. 
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N°  CXXXVIII.  December  3.  1794. 

Mrs    RAE    CRAWFURD, 

AG  AIH  ST 

Sir  JOHN  STEWART  and  Mrs  STIRLING. 

Collation. — An  beir  of  entail  who  is  one  of  the  nearejl  in  kin^  and  not 
the  heir  alioqui  fucceflurus,  is  entitled  to  a  fbare  of  the  moveable 
Juccejfion  without  collating. 


FRancis  Stewart  Ckawfurd  died  intefiate  and    a    bache- 
lor. 

Sir  John'  Stewart,  his  only  brother,  was  his  heir-at-law,  and 
liiis  two  fifters  Mrs  Rae  Crawliird  and  Mrs  Stirling  his  executors. 

The  property  of  Mr  Crawfurd  at  his  death,  confifted,  \Jly  Of 
fome  heritage  of  little  value  defcendible  to  the  heir  of  line  j  2dly^ 
Of  jflilton,  an  eftate  of  confiderajblc  value  which  he  held  under  a 
(fri^ft  entail,  ^nd  to  which  his  eldeft  (ifter  Mrs  Rae  Crawfurd  fiic- 
ciBfrded  as  neareft  fubftitute, ;  3^^,  Of  arrears  of  rent  and  other 
moveables,  worth  above  L.  1200  Sterling. 

'Sir  T<5hn  Stewart  having  found  it  for  his  intereft  to  collate,  he 
and  his  youngeft  fifter  Mrs  Stirling,  claimed  the  whole  unentailed 
fuccelHon,  to  the  exclufion  of  Mrs  Rae  Crawfurd,  unlefs  flie  would 
'collate  the  eftate  of  Milton,  while  flie,  on  the  other  hand,  contend- 
ed, that  this  was  rendered  imprafticable  by  the  entail,  but  that 
fhe  was  neverthelefs  entitled  to  a  fhare  of  the  moveable  QiccefCon, 
as  oile  of  the  neareft  in  kin. 

•  In  order  to  try  the  queftion,  a  multiple-poinding  was  brought. 
In  name  of  the  tenants,  and  others,  who  held  moveable  funds  be- 
iohging  to  Mr  Crawfurd,  in  their  hands  j  and  in  fupport  of  the 
claim  of  Mrs  Rae  Crawfurd,  it  was 

Pleaded :  ijlj  The  law  of  collation  applies  on^y  to  the  heir  of 
line,  and  not  to  heirs  of  entail,  or  of  provifion ;  Balfour's  Prac- 
tics,  p.  233. ;  Stair,  b.  3.  tit.  8.  §  48. ;  Dirleton,  voce  Heirs  of  tail- 
zie ;  Macdowall,  vol.  ii,  p.  385. ;  Erflcine,  b.  3.  tit.  9w§  3^ ;  Karnes, 
19th  November  1720,  Riccarts  agalnft  Riccarts.  .  indeed,  if  the 
latter  were  bound  to  collate,  a  double  collation  would  frequently 
take  place ;  a  thing  never  fuppofed  by  our  lawyers,  who  (peak  of 
the  privilege  of  the  heir  in  this  cafe,  thereby  meaning  the  heir 
of  line,  in  contradiftindion  to  fucceflbrs  by  tailzie  and  provifion, 
who,  in  comparifon  with  him,  are  confidered  as  ftrangers  ;  Craig, 
lib.  2.  dieg.  17.  §  19.;  Dirleton,  voce  Heirf  of  tailzie;  Stair,  b.  3. 
tit.  5.  §8. 

Collation 


/, 


/ 
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*  Collation  is  a  privilege  competent  to  the  heir-at-law,  whereby* 
the  general  rule  excluding  him  from  the  whole  inteftate  moveable 
rucceHion,  is  limited,  and  himfelf  admitted  to  a  fhare,  upon  his 
collating  the  heritage  and  heirfliip-moveables.     As,  however,  it  \  1 
is  only  to  a  (hare  of  the  moveable  intejlate  fucceffion  to  which   I  | , 
he  is  admitted,  there  is  no  reafon  why  he  fhould  contribute  the  he-     I' 
ritage  he  takes  by  deed.     To  be  admitted  to  the  legal  fucceiGoil 
of  one  kind,  it  is  enough  that  he  renounces  the  legal  flicceflion  of 
another. 

2rf/Kf.The  limitations  in  the  entail  render  it  impoffible  for  Mrs 
Rae  Crawfurd  to  collate  j  and  it  would  be  repugnant  to  the  idea 
of  collation  that  fhe  fhould  on  that  account  be  excluded,  as  it  al- 
f^  ways  flippofes  an  option  in  the  heir  to  ufe  his  privilege  or  not,  as 
he  fhall  think  beft.  Such  exclufion  would  alfo  be  attended  with 
obvious  injuftice,  wherever  the  entailed  property  was  of  finall 
value,  in  proportion  to  the  moveable  fucceffion. 

Anfwertd:  In  all  cafes  where  the  law  either  grants  any  privi- 
lege to  heirs,  or  impofes  any  obligation  on  them,  heirs  of  pr6vi- 
fion,  if  not  fpecially  excepted,  are  underflood  to  be  precisely  in 
pari  cafu  with  the  heir  of  line.  As  to  collation  in  particular, 
there  is  no  reafon  why  the  former  fhould  be  more  favoured  than 
the  latter ;  for  although  a  perfon  may  chufe  to  regulate  his  fuc- 
ceffion by  fettlements,  it  does  not  follow,  that  he  means  in  other 
refpeds  to  difpenfe  with  the  reciprocal  obligations  thence  arifing 
in  the  ordinary  courfe  of  law  between  heir  and  executor ;  Mac- 
dowall,  b.  3.  tit.  8.  §  100. ;  Fac.  Coll.  15th  November  1787,  Bal- 
four and  others  againft  Scott. 

idly  J  If  it  be  impoffible  for  an  heir  of  entail  to  collate,  it  mufl 
be  equally  impoffible  for  him  to  take  any  fhare  of  the  moveables  j 
for  no  perfon  can  claim  a  privilege,  without  fulfilling  the  con- 
dition on  which  it  is  granted.  But  it  is  a  miflake  to  fuppofe,  that 
heirs,  under  the  fVrideft  entail^  cannot  collate ;  they  may  at  leail 
collate  tht  rents  and  ^profits  of  the  eflate  during  their  lives,  and 
even  the  eflimated  value  of  the  fee. 

The  Lord  Ordinary,  -  **  'in  refped  that  Mrs  Rae  Crawfurd  was 
**  not  heir  of  line,  but  only  heir  of  provifion  in  a  particular 
**  eftate,  which  fhe  takes  under  a  deed  of  entail,  found  that  fhe 
is  entitled  to  take  a  fhare  of  the  executry  alongfl  with  her  bro- 
ther and  fifler, 'without  collating  the  tailzied  eftate.'' 


C4 


On  advifkig  a  reclaiming  petition,  and  anfwers,  it  was 

Obferved  on  the  Bench  :  Mrs  Rae  Crawfurd  is  a  flranger  to  her 
brother's  heritable  fucceffion,  being  neither  his  heir-at-law,  nor 
taking  any  thing  under  any  deed  of  his,  and  therefore  the  law 
of  collation  cannot  in  any  fhape  apply  to  her;  fhe  fucceeds 
to  the  eflate  of  Milton  under  a  flrid  entail,  executed  by  their 
common  anceftor,  and  not  as  reprefenting  her  deceafed  brother, 

who 
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^ho  himfelf  was  only  an  heir  of  entail :  And  it  is  no  reafon  for 
excluding  her  from  a  ihare  of  his  moveables,  that  (he  takes  an 
efiate  to  which,  in  confequence  of  the  deftination  of  the.  tailzie^ 
he  was  a  prior  fubftitute  to  her. 

The  Court;,  with  only  one  diflenting  voice,  "  adhered*'* 

Xord  Ordinazy,  Juftice-Cteri,       for  Mo  Kae  Crawfiird^  jif .  R(^u       AiL  C.  Hope. 


N^'CXXXIX.  December  5*  179V- 

ROBERT    WATSON, 


A G AI MST 


ALEXANDER    MACDONELL. 


AanESTMENT. — Herit4«i-e  and  Moveable* — Adeht  Jecurtd  by  am 
affignation  to  a  leafe  of  an  heritable  fubjed,  followed  with  pojffrffion^ 
cmnot  be  carried  by  arrejlment^ 


WIlxiam  Macdonau)  afHgiied  a  leafe  of  an  heritable  (ubjed 
to  James  Macdbnald,  in  fecurity  of  certain  perfonal  debts. 
The  fubjed  was  in  pofleiEon  of  fubtenants,  from  whom  the  aifig- 
nee  drew  the  rents.     The  afllgnation  was  intimated  to  the  land* 

lord. 

Robert  Watfoijt,  creditor  of  James,  executed  an  arreftment  in 
the  hands  of  WilHam  Macdonald,  and  afterwards  raifed  a  proce& 
of.  forthcoming  againfl  ^im,  in  which  appearance  was  mad^  for 
Alexandei^  Macdonell,  trufiee  on  the  eftate  of  James,  which  had 
■been  fequeftrated  after  the  date  of  the  arreftmom. 

William  Macdonald  likewife  railed  a  mukiple-poinding. 

Alexander  Macdonell 

Pleaded :  The  debts  were  made  real,  b^  the  al&gnation,  and 
^onfequently  became  the  fubjed  of  adjudication,  aot  of  arreft- 
ment. The  pofleflion  ^on  the  leafe  being  equivalent  to  infeft- 
ment,  it  prevented  the  application  of  the  exception  contained  in 
the  ad  1661^  c.  51*  which  declares,  that  money  due  ^'  by  bonds, 

'^  contrads. 


•   .^ 
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-N^CXL.  December  g.  ijg^ 

'WILLIAM  CURTIS  and  others,  Affienees  under  the  CommiiEon 
of  Bankruptcy  of  Gibfon  and  Johnfon, 

AGAINST 

EDWARD  CHIPPENDALE,  Tniftee  on  the  fequeftrated  Eflatc 
of  William  Macalpine  and  Company. 

Compensation, — ^Retention. — If  the  creditors  of  A,  a  bankrupt^ 
claim  on  the  bankrupt-ejiate  of  B,  for  the  amount  of  certain  bills  ac- 
cepted by  bim,  in  A^s  pojfejfion  at  bis  bankruptcy^  is  it  competent  for  the 
creditors  of  B  to  plead  retention  againji  this  claim,  on  account  of  B^s 
having  indorfed  bills  accepted  by  A,  the  holders  of  which  lajl  have 
drawn  a  dividend  out  of  the  ejlate  of  Ay  and  are  likewife  claiming 
upon  the  ejlate  of  B? 


WILLIAM  Macalpine  and  Company,  Livefay,  Hargrave  and 
Company,  and  Lewis  and  Potter,  agreed,  that  an  exchange 
of  bills  fliould  take  place  among  them,  with  a  view  to  fupport  each 
other's  credit. 

Bills  accordingly  were  delivered  to  Livefay,  Hargrave  and 
Company,  and  Lewis  and  Potter,  by  Macalpine  and  Company,  to 
a  very  large  amount,  drawn  by  them,  and  accepted,  partly  by 
other  houfes  with  whom  they  were  connefted,  and  partly  by  Barr 
and  Maddox,  a  fidlitious  firm  allumed  by  themielves. 

Many  of  the  bills  thus  obtained,  were  indorfed  by  Livefay  ani 
•Company,  and  Lewis  and  Potter,  to  their  bankers  Gibfon  and 
Johnfon,  in  fecurity  of  advances  which  they  had  made  for  them. 

On  the  other  hand,  Macalpine  and  Company  received  bills  to 
a  large  amount  from  Livefay  and  Company,  and  Lewis  and  Pot- 
ter, which  were  drawn  by  them,  chiefly  on  their  own  agents,  and 
accepted  by  Gibfon  and  Johnfon. 

In  May  1788,  Macalpine  and  Company,  Livefay,  Hargrave  and. 
Company,  Lewis  and  Potter,  and  Gibfon  and  Johnfon,  became 
bankrupt. 

Bills  accepted,  drawn,  or  indorfed,  by  Macalpine  and  Company, 
to  the  extent  of  L.  25,801  :  4  :  10,  were  then  in  the  hands  of  Gib- 
fon and  Johnfon. 

The  alfignees  under  the  commiflion  of  bankruptcy  awarded 
againft  them,  entered  a  claim  for  this  fum,  upon  the  fequeftrated 
eftated  of  Macalpine  and  Company. 

The  truftee  (?^V(3^t/  to  the  claim.  That  bills  accepted  by  Gib- 
fon and  Johnfon,  to  the  amount  of  L.  22,513  :  14  :  5,  had  been 
put  into  the  hands  of  Macalpine  and  Company,  which  they  had 

indorfed, 
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indorfed,  and  which  not  having  been  retired  by  the  accepters, 
were  now  ranked  on  the  eftate  of  Macalpine  and  Company,  and 
that  therefore,  their  amount  fell  to  be  deduded  from  the  claim 
of  Gibfon  and  Johnfon,  who  could  only  rank  for  the  balance, 
being  L.  3287  :  10  :  5* 

It  appeared  that  the  holders  of  the  bills  accepted  by  Gibfon 
and  Johnfon  had  likewife  claimed  on  their  eftate,  and  had  drawn 
a  dividend  of  5  s.  8  d.  in  the  pound.  The  eftate  of  Macalpine  and 
Company  had  at  this  time  paid  nothing,  but  it  was  ftated  as  pret- 
ty  clear,  that  it  would  afford  their  creditors  a  dividend  of  2  s.  6d. 
in  the  pound. 

So  matters  ftood  when  the  queftion  came  before  the  Court, 
when,  in  fupport  of  the  objedion,  it  was 

Pleaded :  No  perfon  can  demand  payment  or  performance  from 
another,  till  he  have  anfwered  any  claim  which  that  other  has 
againft  him.  Hence,  although  Macalpine  and  Company  are  not 
in  the  pofleffion  of  the  bills  accepted  by  Gibfon  and  Johnfon,  yet 
being,  in  confequence  of  their  indorfing  them,  liable  for  their 
payment,  they  are  entitled  to  retain  what  they  owe  to  Gibfon  and 
Johnfon  for  their  relief.  In  order  to  found  a  right  of  retention. 
It  is  not  neceflary  that  the  party  pleading  it,  ftiould  hold  a  vouch- 
er of  debt,  of  which  he  can  inftantly  demand  payment ;  it  is 
enough  that  he  can  ftiew,  that  at  fome  future  period,  he  may  be 
diftrefled  for  a  debt  for  which  his  creditor  is  primarily  liable. 
Thus  a  cautioner  can  plead  retention  againft  the  principal  debtor 
till  relieved  of  his  engagement;  Stair,  b.  i,  tit.  18.  §7.;  Mac- 
dowal,  b.  I.  tit.  24.  §34.;  Erfkine,  b.  3.  tit.4,  §  20.;  Fount.  10th 
July  17TI,  Irvine  againft  Menzies ;  Kames,  19th  June  1744,  Mur- 
ray againft  Chalmers.  Even  compenfation  may  in  particular  cafes 
be  pleaded,  where  the  party  founding  on  it,  is  not  in  the  right  of 
the  debt ;  thus,  a  cautioner  may  plead  it  on  a  debt  due  to  the 
principal  debtor.  Fount,  i ft  July  1709,  Strachan  againft  the  Town 
of  Aberdeen. 

Anfwered:  If  Macalpine  and  Company  had  ftill  been  poflefled 
of  the  bills  of  Gibfon  and  Johnfon,  they  would  no  doubt  have  been 
entitled  to  plead  compenfation  againft  the  prefent  claim.  But 
by  indorfing  them  for  value,  they  have  transferred  their  right 
in  them  to  the  prefent  holders,  who  accordingly  have  been  rank- 
ed for  them  on  Gibfon  and  Johnfon's  eftate,  and  drawn  a  confi- 
derable  dividend. 

If  in  this  fituation,  Macalpine  and  Company  were  entitled  to 
plead  retention,  it  would  produce  the  utmoft  inequality  and  em- 
barraflrnent  in  the  divifion  of  bankrupt-eftates. 

Bills  being  fubftitutes  for  cafti,  muft  neceflarily  pafs  through 
the  hands  of  many  indorfers,  all  of  whom,  if  they  happened  to  be 
debtors  to  the  accepter,  would  have  a  right  of  retention ;  and  in 
this  way  fums  'might  be  withheld  from  the  eftate  of  the  accepter 
to  ten,  twenty,  or  thirty  times  the  amount  of  the  bills  due  by 
him. 

Suppofe 
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Suppofe  that  a  bill  of  L,  looo,  of  which  A  is  accepter,  pafs  through 
ten  different  hands,  all  of  whom  owe  him  a  L.  lOOO,  and  that  after- 
wards they  all  become  bankrupt,  and  pay  only  2  s.  in  the  pound; 
fuppofc  alfo,  the  eftate  of  A  to  be  bankrupt,  and  that  it  like- 
wife  yields  a  dividend  of  2  s. :  If  each  of  thefe  indorfers  were  en- 
titled to  retain  the  dividend  due  on  A's  debt,  the'refult  would  be^ 
that  A*s  bill  of  L,  1000  would  be  fully  paid,  while  all  his  other 
creditors,  equally  onerous  with  thofe  claiming  under  it,  would 
draw  a  dividend  of  2  s.  only.  Ten  different  parties  would  thus 
virtually  rank  on  the  fame  eftate  for  the  fame  debt,  which  would 
be  (^ontrary  both  to  juftice,  and  to  the  intention  of  the  bankrupt- 
llatutes,  the  great  objed  of  which  is  to  effed  a  ratable  diftribu- 
tion  of  the  bankrupt's  eftate. 

Even  in  the  prefent  cafe,  as  the  holders  of  Gibfon  and  Johnfon's 
bills  have  drawn  a  dividend  of  5  s.  8  d.  in  the  pound  from  their 
eftate,  if  the  objedor  were  to  prevail,  a  further  dividend  would 
virtually  be  paid  on  them,  correfponding  to  the  dividend  which 
Gibfon  and  Johnfon  would  otherwifebe  entitled  to  draw  from  the 
eftate  of  Macalpine  and  Company,  for  the  bills  on  which  they 
now  claim.  And  were  this  10  turn  out  no  more  than  2  s,  6d,  ftiU 
the  bills  of  Gibfon  and  Johnfon  indorfed  by  Macalpine  and  Compa- 
ny, would  be  drawing  nearly  a  third  more  than  their  other  debts, 
i.  e.  8  s.  2d-  the  others  drawing  onLy  5  s.  8  d. 

Befides,  Macalpine  and  Company,  by  indorfing  the  bills  of 
Gibfon. and  Johnfon,  came  under  an  implied  warrandice,  that  they 
would  do  nothing  to  the  prejudice  of  their  indorfee.  But  were 
they  to  prevail  in  this  queftion,  they  would  be  guilty  of  a  breach 
of  it,  by  diminiftiing  the  funds  divllible  among  Gibfon  and  John- 
fon's  creditors,  of  which  their  own  indorfees  will  receive  a  pro- 
portional ftiare. 

It  is  alfo  to  be  confidered,  that,  on  the  principle  pleaded  by  the 
objedors,  retention  would  be  competent  not  merely  to  the  holder 
of  the  bill,  but  to  every  indorfee,  againft  the  drawer  and  prece- 
ding indorfers ;  and  as  a  bill  may  circulate  over  all  the  trading 
world,  the  claims  competent  to  the  holders  or  pofterior  indorfees 
againft  prior  indorfees,  might  be  infinitely  diverfified  j  and  the 
rankirig  of  creditors  thus  rendered  inextricable. 

The  municipal  law  of  this  country,  with  refpedb  to  retention, 
when  applied  to  cautioners,  cannot  affeft  this  cafe.  As  it  arifcs 
from  bills  of  exchange,  and  may  therefore,  as  a  precedent,  affedthe 
intereft  of  ftrangers,  it  muft  be  determined  on  thofe  eftablifhed prin- 
ciples of  mercantile  law,  which,  from  views  of  expediency  and  ju- 
ilice,  regulate  the  tranfaftions  of  merchants  in  other  trading  coun- 
tries-; Mackenzie's  Obfervations  on  168  r,  c.  20.  p.  466.  In  England, 
-where  thefe  principles  are  better  under ftood,  from  being  more  fre- 
quently reforted  to,  the  identical  point  at  ifllie  has  more  than  once 
-occurred,  and  has  been  uniformly  decided  in  favour  of  the  claim- 
ants ;  5th  November  1792,  Gibfon  and  Johnfon  againft  EdenfcMi's 
Ailignees,  determined  by  the  Commiilioners  for  the  cuftbdy  of 

the 
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he  Gi«at  Seal: ;.  King's-Bench,  Tenn*  Reports,  voL  iv.  No.  7i4r 
[^tbi  June  1792,  Howis  v.  Wiggins.  Other  reafons  alfo  concur 
br  tlie  buw  of  that  country  being  adopted  in  the  decifion  of  the 
)£efefit  queftion.  It  was  the  lacui  contraihit,  the  locus  filutioni 
k/tiaaiut  j  in  is  of  importance,  that  in  mercantile  queftions  there 
haidd  be  an>  uniformity  ia  the  law  of  the  two  countries,  and  no 
ippofite  judgment  has  yet  beea  given  in  our  own  Courts,  none  of 
he  decifions  quoted  by  the  other  party  having  been  pronounced 
>etween  merchant  and  merchant ;  indeed,  all  of  them  at  a  pe* 
:iod  when  there  was  little  trade  in  this  country. 

RtpUid::  The  objedor  does  not  argue,  that  one  document  of 
iebt  can  in  any  cafe  draw  more  than  full  payment,  but  merely, 
Lhat  where  the  creditor  of  a  bankrupt  is  debtor  to  him  to  an 
equal  amount,  he  will  be  fecured  by  the  right  of  retention  from 
Sioering  by  his  iufblvency.  The  inequality  and  hardihip  fi- 
gured by  the  claimant;,  therefore^  is  what  muft  occur  in  every 
ca£e  of  mutual  debts,  where  either  party  becomes-  bankrupt.  Let 
ht  he  fuppofed,  that  A  becomes  bankrupt,  indebted  to  B  and  C 
ia  L.  1000  each,  and  pays  only  2  s.  iu;  the  pound,  and  that  B  owes 
him  nothing,  but  that  C  owes  him  L.  1000,  the  confequence  will- 
bey,  that  C,  by  pleading  compen&cion^  wilt  lofe  nothing,  while 
B  will  only  draw  3  s.  in  the  poundc  In  like  manner,  if  C  were, 
cautioner  £or  A  for  L.  1000,  he  would,  by  pleading  retention  till? 
relieved,  be  freed  from  any  lofs  on  A's  bankruptTcy.  And! 
CO  the  very  fame  principle,  if  C,  being  creditor  in  a  bill  for 
L«  1000  to  A,  indorle  it  for  value,  he  is  entitled  to  retain  tili 
sclieved  of  his  fublSdiary  obligation  as  indorfbr.  Neither  would 
more  than  full  payment  be  drawn  for  A*s  bill, .  although  it  fhould 
pais  through  ten  different  hands,  each  of  them  his  debtor.  If 
the  creditors  of  A  found  it  for  their  intereft,  they  might  pay 
the  whole  contents  of  the  bill  to  the  holder,  and  thus  at  once 
put  an  end  to  all  claims  of  retention  by  prior  indorfees :  And 
oa  the  fame  principle,  whenever  the  bill  was  fiilly  paid  out  of  A*s 
eftate,  either  by  adual  dividends,  or  by  the  operation  of  reten- 
tion, each  indorfee  would  be  obliged  to  pay  what  he  owed  to  the 
bankrupt.  The  plea  of  the  other  party  feems  to  be,  that  whenever 
the  principal  debtor  becomes  bankrupt,  all  claims  of  retention, 
and  in  ihort  all  preferable  fecurities,  (hould  ceafe,  although  it  is 
only  in  cafes  of  infolvency  that  they  can  be  of  any  ufe. 

Even  if  the  law  of  England  were  evidence  of  the  law-mercan- 
tile, which  it  is  not,  it  could  have  no  cSk&,  on  the  prefent  queftion, 
as  both  are  equally  inapplicable.  For  although  bills  arife  from 
commerce,  and  owe  their  validity  to  the  common  confent  of  nations, 
yet  it  is  only  with  regard  to  their  conftitution  and  mode  of  trans- 
ferrence,  that  the  law-mercantile  has  place.  But  in  whatever 
country  a  bill  may  have  been  granted  or  negotiated,  the  mode  of 
recovering  ps\yment  of  it,  and  the  pleas  of  retention  or  compen- 
fation  competent  on  it,  muft  be  regulated  by  the  law  of  the  coun- 
try where  payment  is  demanded* 

4  M  The 
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The  Lord  Ordinary  took  the  caufe  to  report  on  informattons. 

The  Court  "  Found,  That  to  the  amount  of  the  acceptances  dLixe 
"  by  Gibfon  and  Johnfon,  the  plea  of  retention  is  well  foundc  " 

and  that  till  relief  is  giv^n  to  that  amount,  the  ailignees  und 

the  commiflion  of  bankruptcy  awarded  againft  Gibfon  and  Johj 

"  fon,  are  not  entitled  to  be  ranked  upon  the  fequeftrated  eftat:: 

"  of  Macalpine  and  Company;  and,  in  fo  far  fuftained  the  obj — 

tion  in  queftion.*' 


u 


On  confidering  a  reclaiming  petition  and  anfwers,  the  Cou 
being  of  opinion,  that  the  cafe  was  attended  with  very  great  dif-^ 
ficulty,  a  hearing  in  prefence  was  ordered,  and  after  that  memo* 
rials. 

When  the  caufe  came  again  to  be  advifed,  feveral  of  the  Judge* 
thought  there  were  no  termini  babiles  for  retention.  Although 
(it  was  obferved)  the  exceptions  of  compenfation  and  retention, 
while  founded  on  principles  of  equality,  are  attended  with  bene- 
ficial effeds  to  both  parties  in  faving  counter  adions,  and  on  that 
a,ccount  entitled  i:o  the  favour  of  the  law  j  yet  in  this  cafe  reten- 
tion ought  not  to  be. admitted,  becaufe,  when  the  fituation  of  the 
parties,  and  the  efFed  of  their  tranfadions,  are  thoroughly  confi- 
dered,  it  will  be  found,  that  to  fuHain  Macalpine  and  Company's 
plea  of  retention  would  be  attended  with  great  injuftice  to  the  cre- 
ditors of  Gibfon  and  Johnfon.  If  both  parties  had  continued 
folvent,  the  queflion  would  have  been  of  no  importance,  or  even 
although  one  or  both  had  become  bankrupt,  if  both  fets  of  bills 
had  remained  in  their  hands,  the  one  fet  might  have  been  fairly 
fet  off  againft  the  other,  although  the  dividends  had  been  un- 
equal. But  the  cafe  here  is  quite  different ;  Gibfon  and  John- 
fon have,  indeed  kept  the  bills  of  Macalpine  and  Company  in 
their  own  hands,  but  Macalpine  and  Company  have  indorfed  the 
bills  of  Gibfon  and  Johnfon  for  value.  Their  indorfees,  are  en- 
titled to  rank  on  both  eftates,  and  have  accordingly  done  fo. 
From  that  of  Gibfon  and  Johnfon  they  have  drawn  a  dividend 
of  5  s.  8d.  They  will  likewife  draw  from  that  of  Macalpine  and 
Company  a  dividend  of  2  s.  6d.  If  thefe  eftates  fliould  aflS)rd  no 
further  dividends,  the  indorfees  will  draw- only  8  s.  2d.  in  the 
pound,  but  Macalpine  and  Company  the  indorfers,  have  already 
got  a  great  deal  more ;  for  having  indorfed  the  bills  of  Gibfon 
and  Johnfon  for  full  value ^  and  only  repaid  2  s.  6d.  they  have 
gained  17  s.  6  d.  in  the  pound  by  the  tranfadion;  while,  on  the  other 
hand,  thofe  of  Gibfon  and  Johnfon  muft  at  all  events  be  lo- 
fers  by  it.  For  the  bills  of  Macalpine  and  Company,  which 
ftill  remain  their  hands,  they  had  accepted  bills  which  have 
drawn  from  their  eftates  at  the  rate  of  5  s.  8  d.  in  the  pound,  fo 
that  even  ftiould  they  be  allowed  to  rank  on  the  eftate  of  Mac- 
alpine and  Company,  if  it  yield  only  2  s.  6  d.  they  will  ftill  lofe 
3  s.  2  d.  in  the  pound :  the  refult  therefore  of  the  whole  tranf- 

adion 
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idion  is,  that  while  the  creditors  of  Gibfon  and  Tohnfbn  are 
oiers  to  this  extent,  the  creditors  of  Macalpine  and  Company, 
iven  after  paying  a  dividend  of  2  s.  6  d.  not  only  on  their  own  ac- 
;ept-ances,  but  alfo  ,  on  thofe  of  Gibfon  and  Johnfon  which  they 
ndorfed,  will  be  gainers  to  the  extent  of  1 5  s,  in  the  pound. 

On  the  other  hand,  a  majority  of  the  Court  dill  remained  of 
opinion,  that  as  Gibfon  and  Johnfon  were  claiming  to  be  ranked 
m  the  eflfeds  of  Scotch  banknipts  fituated  in  this  country,  their 
ight  muft  be  determined  by  the  law  and  pradice  of  Scotland,  in 
which,  no  principle  is  better  eftablifhed,  than  that  a  perfon  may 
)lead  retention,  till  the  creditor  claiming  a  debt  of  any  fort  from, 
lim  relieve  him  of  all  obligations  for  which  that  creditor  is  pri- 

narily  liable. 

ft 

The  Court  "  adhered.? 

Lord  Ordinarjy  Henderland.        For  the  ClaimantSy  RoUani^  do.  Fergujfon^  Ja.  Grant. 
Fat  Ibc  Objedois,  Dean  of  Faculty  Erfldm^  Honyman^  Cba.  Ro/u        Clerk,  Sinclair, 


N.  B.  The  propriety  of  this  decifion  was  very  much  called  in 
(lueftion  in  an  after  cafe^  Nairn  againft  Cranfton,  1796. 

# 
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N^CXLI.  DecenAer-^  ^794* 

WILLIAM   and   JOHN  HARHISONS^ 


A«  AINSr 

EDWARD  CHIPPENDALE,  Txuftee  on  the  feqvieftrated  Eftate 
ttf  Macalpine  and  Company. 

« 

iBiLL  of  Exchange.— ^^/i  the  dehor  in  a  bill  lecomes  a  bankrupt^  and 
a  claim  is  made  for  it  on  bis  ejlate  before  the  term  of  pajfmewt^  the 
want  of  due  negotiation  cannot  be  objcBed  by  bis  creditors. 

Wbeh  a  bill  bas  pajfed  tbrougb  the  bands  of  a  perfon  wbo-  is  nthber 
drawer^  accepter ^  nor  indorfer  of  it^  no  recourfe  lies  againjl  bim^  if  it 
be  afurwards  ^ijhonoured. 

WIixiAM  and  JoHK  Harrisons  and  Macalpine  and  Com- 
pany had  been  accuftomed  to  accommodate  each  other, 
Iby  a  mutual  exchange  of  bills. 

The  latter  became  bankrupt  in  May  1788,  and  at  that  time  bills 
to  a  large  amount  -were  in  the  circle,  accepted  by  the  Harrifons, 
and  which  they  were  afterwards  obliged  to  difcharge. 

The  Harrifons  had  in  their  poflefOon,  at  the  time  of  the  failure^ 
bills  to  the  fame  amount  delivered  to  them  by  Macalpine  and  Clom- 
pany,  by  whom  fome  of  them  were  drawn,  but  others  were  neither 
drawn,  accepted,  nor  indorfed  by  them.  The  debtors  in  all  thefe 
bills  had  become  bankrupt,  and  claims  had  been  lodged  on  their 
eftates  before  the  terms  of  payment. 

The  Harrifons  entered  a  claim  on  thefe  bills  on  the  fequeflra* 
ted  eftate  of  Macalpine  and  Company,  and  produced,  in  iupport 
of  it,  on  the  one  hand,  the  bills  they  themfelves  had  accepted, 
retired  ;  and,  on  the  other,  the  bills  they  had  got  from  Macalpine 
and  Company,  diihonoured,  an  account-current  attefted  by  Mac- 
alpine, after  his  bankruptcy,  and  a  copy  of  certain  proceed- 
ings in  the  Court  of  Chancery,  relating  to  thefe  bills,  in  confer 
quence  of  a  claim  entered  for  them  on  the  Englifh  eflates  of  the 
bankrupts.  They  alfo  referred  to  the  mutual  books  of  the  parties. 

The  truftee  on  Macalpine  and  Company's  eftate 

ObjeSed::  imo^  The  claim,  in  fo  far  as  it  is  founded  upon  the 
tills  drawn  by  Macalpine  and  Company,  cannot  be  fupported,  bc- 
xaufe  they  have  not  been  duly  negotiated. 

2d0f  It  is  equally  ^roundlefs,  in  fo  far  as  it  proceeds  on  the  re« 
imainijig  bills.    He  who  difcounis  a  bill  truils  folely  to  the  credit 

of 
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of  thofe  whofe  names  are  upon  it  5  and  when  the  perfon  receiving 
the  money  for  the  bill  does  not  indorfe  it,  this  can  only  have 
happened  from  the  difcounter's  not  requiring  his  credit,  and/  his 
wifliing  to  keep  himfelf  free  of  the  obligation  of  recourfe ;  but 
independently  of  the  bills,  there  has  been  no  legal  evidence  of 
the  debt  produced.  Indeed,  the  nature  of  the  tranfadion,  which 
was  a  mere  exchange  of  paper,  does  not  admit  of  any  feparate 
claim,  any  more  than  if  it  had  confifted  in  an  exchange  of  goods, 
which  might  vary  in  their  value,  according  to  circumftances. 

Anjwered:  imo^  It  is  a  fettled  point  in  the  law  of  England, 
where  the  bills  in  queftion  were  payable,  that  when  the  debtors 
in  a  bill  become  bankrupt,  and  claims  are  entered  on  their  eftates 
before  the  term  of  payment,  negotiation  is  unneceflary ;  21ft  Ja- 
nuary 1792,  Creditors  of  Macalpine  and  Company  againfl  Parfons 
and  Govett. 

2doj  Suppofing  no  claim  to  lie  on  the  bills  themfelves,  as  they 
were  delivered  in  fecurity  merely,  and  not  in  extind:ion  of  the 
debt  due  to  the  claimants,  it  is  competent  to  prove  its  amount 
aliunde^  and  fufficient  evidence  has  already  been  produced. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

The  Court  confidered  the  firft  point  to  be  completely  fettled 
in  favour  of  the  claimants,  by  the  cafe  of  Parfons ;  and  that  as 
to  the  fecond,  although  upon  the  general  grounds  Hated  for  the 
truftee,  no  claim  lay  on  the  bills,  the  debt  might  be  proved  aliunde. 

The  Lords  repelled  the  firft  objedion,  and  as  to  the  fecond, 
moved  by  what  was  faid  as  to  a  feparate  proof  of  the  debt,  they 
remitted  to  the  Lord  Ordinary  to  hear  parties  farther. 

Lord  Ordinary,  Henderland.        Ad.  John  Clerk.        Alt.  Honjman.         Clerk*  Stnelair. 

D.  D. 
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N^  CXLIL  Decmber  lo.  1794. 

JAMES    WADDEL, 


AGAINST 

JOHN    BROWN. 

Tack. — Personal  and  Real. — A  Uafc  of  an  urban  tenement  is 
effcdual  againjl  fwgular  fuccejfors* 

DAviD  Macquater,  in  1791,  by  a  miflive,  granted  to  John 
Brown  a  leafe  of  a  dwelling-houfe  and  workihop  in  Glaf- 
gow  for  17  years.     Brown  immediately  entered  into  pofleflion. 

In  1792,  Macquater  fold  thefe  fubjeds  to  James  Waddel,  who, 
in  1793,  brought  an  adion  of  removing  againft  Brown,  in  which 
he  Hated,  that  he  had  not  been  informed  of  the  exiftence  of  the 
leafe  at  the  time  of  the  purchafe,  and  in  point  of  law, 

Pleaded:  A  leafe  is  at  common  law  a  mere  perfonal  right;  Mac- 
dowall,  b.  2.  tit.  9.  §  I.  Thfe  ftatute  1449,  c.  17.  has  indeed 
made  leafes  of  **  lands^^  effedual  againft  fingular  lucceflbrs,  but 
neither  the  letter  nor  the  fpirit  of  that  ftatute  apply  to  leafes 
of  urban  tenements.  *  It  is  declared  to  have  been  made  for  the 
"  faftie  and  favour  of  the  puir  people  that  labours  the  ground.'* 
Indeed,  at  its  date,  there  were  no  leafes  of  houfes  within  burgh, 
and  therefore,  it  could  not  be  intended  to  remedy  an  inconve- 
nience which  did  not  exift.  ^ 

Befides,  a  farm  or  other  rural  fubjed,  when  let  in  leafe,  yields 
an  annual  profit ;  from  it  the  leflee  in  general  derives  the  main- 
tenance of  himfelf  and  family,  and  upon  the  faith  of  the  leafe 
he  lays  out  his  ftock  in  making  improvements.  Such  leafe  is  there- 
fore much  more  an  objed  of  favour  than  that  of  an  urban  tene- 
ment, from  which  the  pofleflbr  derives  no  income,  and  on  which 
he  is  not  even  entitled  to  make  meliorations  without  the  confent 
of  the  proprietor  ;  Erfklne,  b.  2.  tit.  6.  §  27.;  Stair,  5th  Februa- 
ry 1680,  Rae  againft  Finlayfon,  ftated  in  Did.  vol.  ii.  p.  417. 

Anfwered:  The  ad  1449,  ^^^  meant  to  proted  leflees  of  all  he- 
ritable fubjeds,  Stair,  b.  2.  tit.  9.  §  2. ;  accordingly,  although 
poor  labourers  of  ihe  ground  only  are  mentioned,  it  was  early  ex- 
tended  to  leflees  of  mills  anififliings  ;  befides,  the  word  "  lands^\ 
in  our  law  language,  comprehends  burgage  as  well  as  rural  te- 
nements ;  Supplement  to  Fac.  Coll.  p.  303.  27th  January  1768, 
Maclauchlan  againft  Maclauchlan. 

The  exclufion  of  urban  tenements,  too,  from  the  benefit  of  the 
ftatute,  in  the  prefent  ftate  of  fociety,  would  be  highly  inexpedient 

and 
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ind  unjufty  when  leafes,  not  of  dwelling-houfes  only,  but  of  valu- 
ihlc  buildings  within  burgh  for  the  purpofe  of  manufadures,  are 
requently  granted,  and  on  the  faith  of  the  latter  large  capitals 
ixpended ;  particularly  as  the  univerfal  underftanding  of  the  coun- 
ry  has  long  been,  that  they  arc  good  againft  Angular  fucceflbrs. 

The  decifion,  5th  February  1680,  Rae  againft  Fergufbn,  is  er- 
oneoufly  ftated  in  the  Didionary,  the  point  now  in  queftion  not 
laving  occurred  in  that  ca£e ;  Fountainhall^  voL  i.  p.  95. ;  and  as 
yfr  £r/kine  refers  to  this  decifion,  as  abridged  in  the  Didionary^ 
s  the  fole  ground  of  his  opinion,  it  is  entitled  to  no  confidera- 
ion. 

The  Lord  Ordinary  found,  "  That  the  mifEvc  of  £et  by  David 
'  Macquater  the  former  proprietor,  in  favour  of  John  Brown 
'  the  tenant,  being  clothed  with  pofleffion,  is  effedual  againft 
^  James  Brown  the  purchafer.*' 

On  advifing  a  reclaiming  petition  and  anfwers,  the  Court  confi- 
lered  the  cafe  as  perfedly  clear,  and  unanimoufly-  "  adhered/* 

Lord  Ordioaj-j,  Poliemmtt.        A£t.  Jo.  Ckrk.        Alt.  Connd.         Clerk,  Mtmnes. 


CXLIII.  December  10.  1794* 

JANET    OLIPHANT, 


AGAINST 

MARGARET  and  E  LEONORA  OLIPHANTS. 

* 

t  PLIED  Will. — Conditio  si  sine  liberis.- — JVbere  an  heir  of 

entail  has  exercifed  a  referved  faculty  of  burdening  the  ejlate  in  fa^ 

vfour^  of  younger  children  to  its  full  extent j  by  granting  a  bond  of  pro- 

"vifion  to  thofe  in  exijlence  at  its  date,  if  be  marry  again,  and  die  witb^ 

out  making  any  alteration  on  tbe  bond,  a  pojlbumoui  child  is  entitled 

ta  a  Jbare  of  it. 

* 

rHIS  cafe  is  a  fequel  of  that  reported,  Fac.  ColL  19th  June 
1793,  Oliphant  againft  Oliphant. 
Janet  Oliphant,  in  confequence  of  the  refervation  in  her  favour 
I  the  interlocutor,  ftated  in  that  report,  brought  an  adtion  againft 

her 
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her  two  fifters  by  the  former  marriage,  and  againft  her  brother 
the  heir  of  entail,  concluding,  as  a  pofthumous  child,  for  her 
fhare  of  the  bond  of  provifion. 

The  Lord  Ordinary  "  found  her  entitled  to  one-third  of  the 
"  provifion  in  queftion/' 

And  on  advifing  a  reclaiming  petition  and  anfwers,  the  Court, 
proceeding  on  the  grounds  mentioned  in  the  former  report^^  with 
only  one  diflenting  voice,  "  adhered.'* 

Xord  Ordinary,  Crailg.  Aft.  W.  Macleod-Bannatyne,  Alt.  RoBamd* 

Clerk,  MenxMs. 


N^  CXLIV.  December  i2.  X794* 

The  TRUSTEE  on  the  fequeftrated  Eftate  t)f  Walter  Monteath, 

A  G AIK  ST 

COLIN   DOUGLAS   and   Others. 

Bankrupt.— Ad  1696.  o.  5. — An  heritable  bond  of  relief  grauttd by 
the  principal  debtor^  and  bona  fide  accepted  by  cautioners  in  a  bond 
of  corroboration  of  an  old  debt,  does  not  fall  under  the  aB  1696,  if 
both  bonds  be  executed  unico  contextu,  ahbougb  infeftment  be  not 
taken  on  the  bond  of  relief  till  within  60  days  of  the  principal  debtor^  s 
bankruptcy. 

WAxTER   MoNTEATH    was    nearly   related  to   the  late 
Duchefs  of  Douglas,  who  at  dififerent  times  lent  hina  above 
L.  12,000. 

For  the  greater  part  of  this  fum,  ihe  got  heritable  fecurity  over 
his  eftate  of  Kepp,  the  value  of  which,  however^  was  not  equal 
to  the  films  ihe  had  lent  upon  lU 

The  Duchefs  died  in  1774,  leaving  a  fettlement,  vefting  her 
whole  funds  in  truftees,  who  were  direded,  after  paying  her 
Grace's  debts  and  legacies,  to  employ  the  refidue  of  her  fortune 
in  the  purchafe  of  lands,  to  be  entailed  in  favour  of  her  nephew 
Archibald  Douglas,  and  certain  other  fubftitutes.  It  was  further 
declared,  That  the  truftees  fliould  hold  the  lands  in  their  own 
names,  till  the  heir  for  the  time  fliould  arrive  at  the  age  of  22, 
and  that  after  that  event,  they  fliould  not  be  obliged  to  denude, 
till  required  by  him. 

In 


i 

I 


.* 
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In  1782,  the  Duchefs's  nephew  had  arrived  at  the  age  of  19,  and 
the  tniftees  having  confuhed  counfel,  how  far  they  were  bound 
to  purchafe  lands  with  the  truft-fands,  they  were  advifed  to 
do  fo. 

The  tniftees  having  accordingly  fet  about  recovering  the  truft-. 
funds,  they  applied  to  Mr  Monteath  for  payment  of  what  he  owed, 
and  threatened  him  with  diligence.  He,  on  the  other  hand,  re- 
peatedly begged  delays,  until  a  peace  with  America,  where  the 
^eater  part  of  his  funds  were  locked  up,  and  at  the  fame  time, 
propofed  to  fell  to  the  truftees  his  eftate  of  Kepp  on  reafonable 
terms. 

At  a  meeting  of  the  truftees  in  July  1783,  Mr  Monteath  offer- 
ed to  find  fecurity  to  pay  the'debt  at  Martinmas  1784,  in.  fo  far 
*    as  it  exceeded  the  value  of  his  eftate,  upon  the  truftees  ci:)nfent- 
'  ing  to  fuperfede  perfonal  diligence  againft  him  till  that  term. 

This  propofal  having  been  agreed  to,  Thomas  Monteath  his 
brother  and  partner,  granted  the  truftees  one  bond  of  corrobora- 
tion for  L.  1250,  and  Colin,  Robert  and  Campbell  Douglafes,  his 
brothers-in-law,  "  for  thejr  further  fecurity,'*  granted  them  an- 
other for  the  like  fum.  This  laft  bond  was  figned  by  Colin  and 
Campbell  Douglas,  9th  March  1784,  and  by  Robert  at  London 
on  the  20th  of  that  month. 

On  the  26th  March,  Walter  Monteath  granted  his  6rothers-in-  ^ 
law  an  heritable  bond  of  relief  over'  his  dwelling-houfe  in  Glaf- ' 
gow,  the  value  of  which  was  from  L.  600  to  L.  700  Sterling.  This 
bond  referred  to  the  bond  of  corroboration,  which  it  was  decla-. 
red  had  been  granted  on  the  faith  of  it. 

On  the  5th  February  1785,  Mr.  Monteath  fold  his  eftate  for 
Jj.  97^,  17  s.  to  the  truftees,  who  were  infeft  on  the  24th  March 
thereafter. 

Infeftment  was  taken  on  the  bond  of  relief,  17th  Oftober  1785, 
and  the  feifin  afterwards  refcorded. 

On  the  7th  December  r785,  Mr  Monteath  was  rendered  bank- 
rupt in  terms  of  the  adl  1696.  His  eftate  was  afterwards  fequef- 
trated,  and  the  truftees  for  his  creditors  founding  on  that  ftatute, 
brought  a  redud ion  of  the  heritable  bond  of  relief  granted  by 
him  to  the  Mefllrs  Douglafes,  the  feifin  on  it  not  having  been  ta- 
ken tilj  within  60  days  of  his  bankruptcy  ;  and 

Pleaded:  iji^  The  bond  of  relief  was  not  a  fecurity  for  a  novum 
debitum.  The  defenders  had  a  perfonal  claim  for  relief  independent 
of  it  againft  Mr  Monteath  from  the  20th  March,  the  laft  date  of 
the  bond  of  corroboration,  whereas,  it  was  not  figned  till  the  26th, 
fb  that  it  was  granted  in  fecurity  of  a  debt  which  had  fubfifted 
for  at  leaft  fix  days.  Befides,  in  queftions  on  the  ad  1696,  it  is 
not  the  date  of  the  bond,  but  of  the  feifin,  which  is  regarded,  fo  that 
in  fad,  the  right  now  under  redudion  was  granted  in  fecurity  of 
a  debt  which  had  exifted  nearly  eighteen  months.  If  perfons  fo 
nearly  related  to  Mr  Monteath  as  the  defenders,  had  taken  imme- 
diate infeftment  on  the  houfe  in  which  he  lived,  it  would  have 
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rexcited  the  fufpicions  of  his  creditors,  he  woiild  iriftantly  have 
been  made  bankrupt,  and  would  thus  have  been  prevented  &om 
profecuting  trade,  and  contrading  further  debts  to  their  pre- 
judice. Expediency,  therefore,  requires  that  the  flatutc  (bould 
reach  this  cafe.  See  alfo  Did.  vol.  i.  p.  86.  Dalrymple,  p.  232, 
and  244.  29th  January,  and  12th  December  1717,  Grant  againft 
Duncan;  19th  January  1726,  Chahners  againft  the  Creditors 
of  Rii^^cartottn. 

But,  idfy,  The  bond  of  relief  was  indireftly  a  fecurity  to  fhc 
Duchefs^s  truftees  for  the  old  debt  due  to  them,  and  fo  comes  un- 
der  the  very  words  of  the  ftatute.  If  it  had  not  been  for  this  debt 
it  never  would  have  been  tieceflary,  and  although  it  was  diredl; 
granted  to  the  defenders,  the  truftees  alone  were  benefited  by  it.  t:^* 
fecurities  like  the  prefent  were  fupported,  a  perfon  on  the  eve  €^^/ 
bankruptcy,  who  wiflied  to  give  a  preference  to  a  favourite  cred^^^ 
tor,  would  find  no  difficulty  in  getting  fome  perfon  to  be  caution^^ 
for  him,  as  he  could  be  fecured  from  lofs  by  taking  an  heritab  J^^ 
fecurity  in  relief,  and  thus  the  objed  of  the  suSt  i6g6,  would  ^g 
^entirely  fruftrated* 


'  Anfwered :  \ft^  It  may  be  true,  that  a  claim  of  relief  arofi 
to  the  defenders  on  figning  the  bond  of  corroboration,  but  a  -; 
It  contained  no  obligation  of  relief,  a  feparate  bond  became  ne 
ceflary  for  that  purpofe,  becaufe  otherwife,  the  defenders,  upo 
paying  the  debt,  could  not  have  rendered  their  claim  ^ffedua — I 
without  a  procefs  at  law.  Both  bonds,  however,  were  €xecute^K| 
vnico  conUxtu;  the  bond  of  corroboration  was  figned  by  Robei — t 
Douglas  at  London  on  the  2odi  March,  and  fuppofing  it  to  har 
been  fent  off  next  day,  it  could  not,  according  to  the  arran; 
of  the  pofts  at  that  time,  have  reached  Glafgow  till  the  2^th|  tltt. 
date  of  the  bond  of  relief;  it  is  impoflible  therefore  to  confide 
the  bond  of  relief,  otherwife  than  as  a  fecurity  infiantly  given  fo 
a  novum  deb'itum. 

The  attempt  made  by  the  purfuer  to  fplit  the  bond  into  vwk 
parts,  and  to  hold  the  infeftment  afterwards  taken  on  it  as  a  fecu- 
rity for  the  debt  contrafted  by  the  perfonal  obligation,  is  a  refin 
mem  which  has  no  foundation  in  the  ftatute,  and  has  been  Iob] 
ago  exploded  ;  Kilk.  voct  Bankrupt,  29th  January  175 1,  Johnfto: 
againft  Burnet  and  Home. 

idly^  If  there  had  been  any  thing  fraudulent  in  the  tranfadion; 
if  the  fecurity  had  been  granted  to  the  defenders  in  trulf  for  the 
Duchefs's  truftees,  or  as  third  parties  interpofed,  in  order  to  elude 
the  ftatute,  as  in  the  cafe,  9th  March  1781,  Robertfon  againft 
Blackie,    it  would    then  have  been  juftly   liable   to  redudion. 
But  all  parties  in  this  cafe,  were  in  optima  fide.    The 
made  a  demand  on  Mr  Monteath,  from  a  fenfe  of  duty,  that  the 
might  be  enabled  to  lay  out  the  money  on  land  agreeably  to 
terms  of  the  truft,  and  to  the  opinion  of  counfel,  and  when  feoL— 
rity  was  offered  for  it,  they  accepted  it,  not  fo  much  from  any  ajp- 
prehen^on  of  Mr  Monieatb*s  circumftrances,  as  *  that  d»y  '\nignt 
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'he  iecure  of  the  money  being  paid  at  certain  terms,  Co  as  to  leave 
iiifEcient  time  for  realizing  it  before  the  truft  expired^ 

The  motives  of  the  defenders  were  equally  pure.  Their  view 
was  to  ferve  Air  Monteath,  not  the  truftees ;  and  although  they 
stipulated  a  fecurity  over  the  houfe,  it  is  clear  they  had  no  fufpi- 
x:ion  of  his  failure,  as  it  is  fcarce  worth  half  the  fum  they  enga- 
ged fon  The  heritable  bond  did  not  afford  even  an  indireft  fe- 
curity to  the  truftees.  Its  obligation  was  merely  contingent.  If 
the  defenders  had  failed,  without  paying  any  part  of  the  debt,  the 
houfe  would  have  remained  unburdened  to  Mr  Monteath  and 
his  creditors.  Neither  couid  the  truftees  have  prevented  the 
defenders  from  renouncing  this  fecurity  at  any  time.  Were  it 
therefore'  in  thefe  circumftances  to  be  reduced^  no  man  could, 
^ith  fafety  be  -cautioner  for  another. 

The  Lord  Ordinary  rqported  the  caufe  on  informations. 

.   The  Court,  by  a  great  majoritv,  found,  That  "  the  heritable  fe- 
^  ctrrity  in  quefiion  fell  under  tne  ad  1696.^' 

When  the  caufe  however  came  again  before  the  Court,  on  a  re- 
'Claiming  petition  and  anfwers,  in  which  the  circumftances  attend* 
in^  the  tranfatftion  were  more  fully  brought  out,  it  being  thought 
to  involve  a  new  and  important  point,  a  hearing  in  prefence  was 
ordered. 

When  it  was  afterwards  advifed,  the  Court  were  much  divided 
in  their  fentiments. 

A  majority  were  for  fuftaining  the  fecurity. 

The  bond  of  relief,  (it  was  obferved),  certainly  does  not  come 
within  the  letter  of  the  ftatute,  being  a  novum  deiiium,  quoad  the 
cautioners,  and  in  determining  whether  cafes  of  this  fort  fall  un- 
der its  fpirit,  each  muft  depend  in  a  great  meafure  on  its  own  cir- 
cumftances. In  the  prefent  cafe,  no  evafion  of  the  ftatute  was  in- 
tended. At  the  time  the  two  bonds  were  granted,  neither  xhe 
truftees,  nor  the  defenders,  nor  Mr  Monteath' s  other  credi- 
tors, had  any  fufpicion  of  his  approaching  bankruptcy.  The 
truftees  accepted  a  perfonal  bond  of  corroboration  for  a  fimi- 
lar  fum  from  his  brother  and  partner.  The  defenders  accept- 
ed a  fecurity  not  more  than  half  fufEcient  to  relieve  them; 
and  fo  good  was  Mr  Monteath* s  credit,  that  his  other  credi- 
tors did  not  proceed  to  diligence  againft  him,  although  they 
faw  his  eftate  fold,  and  infeftment  publicly  taken  on  it.  If  in 
fuch  circumftances  the  bond  of  relief  were  reduced,  no  perfon 
could  with  fafety  become  cautioner  for  a  merchant,  and  many 
cafes  might  be  figured  where  this  would  be  attended  with  the 
greateft  hardfliip.  For  inftancc,  bankers  are  not  fond  of  fe- 
curity on  land  at  any  time,  indeed  till  the  prefent  bankrupt-aft, 
it  could  not  be  given  for  future  advances  on  a  cafli-^ccount,  yet 
were  the  purfucr's  doftrine  well  founded,  even  merchants  poffefled 
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of  land  would  find  it  dif&cult  to  get  their  friends  to  beconaie  per- 
fonally  bound  with  them,  (efpecially  in  times  of  general  diftruft, 
when  fuch  aid  is  moft  needed),  as  the  validity  of  the  heritable  fe- 
purity  which  they  could  give  in  relief,  would  depend  on  their  re- 
maining fblvent  for  60  days. 

On  the  other  hand,  feveral  of  the  Judges  remained  of  opinion, 
that  the  interlocutor  (hould  be  adhered  to.  Nothing,  it  was  ob- 
ferved,  would  tend  fo  much  to  narrow  the  beneficial  operation 
of  the  ftatute,  as  to  make  every  cafe  of  this  ibrt  a  quefUon  of 
bona  or  mala  fides.  There  are  certain  leading  features  in  every 
tranfkdion,  by  which  it  is  eafy  to  diftinguiih  whether  it  falls 
within  its  (pirit.  Although,  in  this  cafe,  both  the  truftees  and  the 
defenders  are  much  above  any  fufpicion  of  planning  a  fraud,  fiill 
the  efied  of  the  tranfadion  was  to  give  a  feciurity  for  an  anterior 
debt,  and  although  the  defenders  were  not  fully  fecured  by  the 
bond  of  relief,  yet  it  was  the  only  fecurity  which  Mr  Monteath 
had  to  give^ 

The  Court  found  ''  That  the  heritable  fecurity  in  queftion  did 
**'  not  fall  under  the  ad  1696/* 

A  reclaiming  petition  was  refufed  without  anfwers* 

Lord  Ordinary  Abercromby.      Aft*  SoUcUor-Gaurai  Blatr^  Arch.  CampitB^  Mo§dkm 
Alt.  Lord  Advocate  DunicUf  RoUand^  Maconocbie,  Arch.  CampbtU^  juniar. 
Clerk,  Mmziiu 

R.  D. 
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N^  CXLV.  December  12.  1794. 

The  TRUSTEES  for  the  Creditors  t>f  John  Brough, 


AGAINST 

The  HEIRS  of  Robert  Selby, 

!RrGHT  IN  Security. — Cautioneh. — BwKKVfx.^'^Ja  beritable/e^ 
€urity  in  relief  granted  to  a  cautioner  in  a  cajb-account^  found  not  to 
cover  fums  drawn  out  at  the  date  of  the  infeftment^  wbere^  in  confcquence 
of  fiiLture  operations  by  the  principal  debtor^  tbefe  fums  were  repaid^ 
and  another  balance  afterwards  created^  which  the  cautioner  paid,  the 
principal  debtor  having  become  infolvent^ 

ROBERT  SelbV,  on  the  r7th  June  1783,  became  joint  obli* 
gant  with  John  Brough,  in  a  cafli-account  with  Sir  William 
Forbes  and  Company,  to  the  extent  of  L,  500  Sterling  to  be  kept 
in  the  name  of  Brough.  ^ 

Selby  being  only  cautioner  for  Brought  he,  of  the  fame  date,  got 
£rom  him  a  bond  of  relief,  containing  a  difpofition  in  fecurity  of 
{bme  heritable  property,  on  which  he  was  immediately  infeft. 

Previoufly  to  Brough's  obtaining  this  cafh-credit,  he  had  aft 
account-current  with  Sir  William  Forbes  and  Company,  on  which, 
at  the  date  of  the  bond  granted  by  Mr  Selby  and  him,  he  owed 
a  balance  of  L.  402,  16  s.  for  which  Mr  Selby,  by  joining  id  the 
new  fecurity,  became  liable  j  but  Brough  having  paid  in  various 
fums,  to  his  cafh-account,  between  the  17th  June  1783  and  the 
6th  Auguft  following,  this  balance  was  wholly  extinguifhed,  and 
a  fmall  one  created  in  his  favour. 

Brough  became  infolvent  in  1788,  and  at  that  time,  in  confequencc 
cdF  a  variety  of  fubfequent  operations  on  his  cafh-account,  there 
^was  a  balance  againfl  him  of  L.  539  :  12  :  5. 

Mr  Selby  having  paid  this  fum,  his  heirs  claimed  to  be  prefer- 
red for  it  on  the  price  of  the  fubjeds  over  which  his  fecurity 
extended. 

The  Court,  however,  found,  that  '*  they  were  only  preferable 
•*  in  virtue  of  Robert  Selby's  infeftment  for  the  fums  they  could 
*'  inftru^a  to  have  been  advanced  at  the  date  of  the  faid  infeft- 
^*  mem*/' 

In  confequence  of  this  judgment,  Mr  Selby's  heirs  limited  their 
demand  to  the  L.  L.  402,  16  s.  which  had  been  advanced  to  Mr 
Brough  before  the  17th  June  1783. 

To  their  claim  thus  reftrided,  the  truilees  for  the  creditors 

4  P  Objeaed : 

^  See  Fac.  ColL  2d  Mar^  1791 9  Creditors  of  Broogh  aguafi  Hein  of  Selbj. 
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OhjeFifd :  As  the  L.  402,  16  s.  due  by  B rough  at  the  date  of 
Selby's  infeftment,  were  afterwards  wholly  extinguifhed,  the  ba- 
lance fince  paid  by  Selby  was  entirely  a  new  debt,  contraded 
after  the  date  of  his  infeftment,  and  confequently  not  fecured  by 
it :  Fac.  Coll.  i6th  January  1788,  Pickering  againft  Smith  Wright 
and  Gray  ;  14th  November  1789,  Stein  againft  Newnham  Everett 
and  Company. 

Anfwered :  It  is  admitted,  that  Mr  Selby's  heritable  fecurity  at 
its  date,  covered  a  debt  of  L.  412,  16  s.  Now,  an  infeftment  once 
legally  conftituted,  cannot  be,  extinguiflied  or  diminifhed  by  vo- 
luntary payments,  far  lefs  by  the  daily  fluduation  of  a  caih-ac- 
count,  or  indeed  in  any  way,  unlefs  by  a  renunciation  duly  re- 
corded, or  by  fums  recovered,  in  virtue  of  legal  execution;  Dii^. 
vol.  ii.  p.  353,  354,  355. ;  Kames,  i6th  February  1714,  Earls  of 
Loudon  and  Glafgow  againft  Lord  Rofs;  Falc.  19th  June  1745, 
Campbell  againft  the  Creditors  of  Auchinbreck ;  Fac.  Coll.  ift 
March  1781,  Bank  of  Scotland  againft  Bank  of  England. 

Replied :  It  may  be  true,  that  a  real  fecurity  is  not  leflened 
in  proportion  as  the  debt  is  reduced  by  partial  payments ;  but 
every  partial  payment,  neverthelefs,  pra  tanto  diminifhes  the  debt, 
and  when  it  is  wholly  paid,  the  fecurity  muft  neceflarily  be  at  an 
end,  for  ^fecurity  cannot  exift  when  the  debt  it  was  meant  to  fe- 
cure  is  extinguiflied  yff.  I.  \2^.,de  folut.  et  liberat.  (Jib.  46.  t.  3.)  /.  129. 
de  regul.  juris  j  Macdowall,  b.  4.  tit.  45.  §  182. 

The  Court,  on  the  grounds  ft  a  ted  for  the  objedors^,  pronoun- 
ced the  following  interlocutor  :  "  In  refpedt  it  appears  from  the 
accounts  of  Sir  William  Forbes  and  Company,  that  the  fimi  due 
to  them  by  John  Brough  on  his  cafli-account,  antecedent  to 
the  date  of  the  infeftment  in  fecurity  in  favour  of  the  late  Ro- 
bert Selby,  was  afterwards  fully  paid  up  and  extinguiflied,  and 
^^  that  the  debt  now  claimed  by  Mr  Selby *s  heirs  was  contraded 
pofterior  to  the  date  of  faid  infeftment :  Find,  That  faid  heirs 
are  not,  in  virtue  thereof,  entitled  to  any  preference  on  the 
"  funds  in  medio.^^ 

Lord  Ordinary,  Dreghorn.  For  the  Truftees^  CuUen.  Alt.  Bahrd. 

Clerk,  Prittgk. 
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N^'CXLVI.  December  13.  1794. 

Mr  BARON    GORDON, 


AGAINST 

The  REPRESENTATIVES  of  Robert  Michie. 

Rfmoving. — The  beirs  of  a  tenant  for  life  may  be  removed fummarily 
between  terms. 

MR  Robert  Michie,  mini  ft  er  of  the  parifti  of  Clunie,  at 
Whitfunday  1750,  entered  into  pofleflion  of  a  farm,  on  a 
leafe,  to  laft  "  during  all  the  time  of  his  incumbency''  in  that 
parifh. 

Mr  Michie  remained  minifter  of  Clunie,  and  poflefled  this  farm, 
till  his  death,  which  happened  on  the  15th  June  1794. 

Mr  Baron  Gordon,  the  landlord,  did  not  difpute  the  right  of 
his  executors  to  the  crop  on  the  groxmd,  and,  as  a  matter  of  fa- 
vour, he  allowed  them  the  ufe  of  the  grafs  for  fome  time  after 
the  death  of  the  tenant.  Confidering  himfelf,  however,  as  legal- 
Jy  entitled  to  immediate  poflelfion  of  the  farm,  he,  after  giving 
the  reprefentavives  of  the  deceafed  previous  notice  of  his  inten- 
tion, on  the  a6th  September,  prefented  a  petition  to  the  Sheriff, 
praying  that  they  might  be  ordained  immediately  to  remove  from 
it. 

The  Sheriff,  on  the  15th  Odober,  ordered  them  to  remove  in 
fourteen  days. 

By  this  time,  the  reprefentatives  had  paid  the  rent  for  crop 

^794-  .       ^ 

They  afterwards  prefented  a  bill  of  advocation  againft   the 

judgment  of  the  Sheriff,  which,  having  been  refufed,  they,  in  a 

reclaiming  petition, 

Pleaded :  A  tenant  is  entitled  to  continue  in  pbfteilion  after  the 
period  ftipulated  in  the  leafe  is  completed,  until  he  is  regularly 
warned  to  remove ;  and  it  makes  no  difference  whether  continu- 
ance of  pofleflion  is  claimed  by  himfelf  or  his  heir.  A  tenant 
for  life  has  even  higher  powers  than  an  ordinary  leflee,  and 
in  fo  far  as  there  is  any  difference  between  the  fituation  of  their 
heirs,  the  heir  of  the  former  is  more  entitled  to  favour  as  in 
his  cafe  the  duration  of  the  leafe  is  altogether  uncertain,  and 
will  generally  be  put  an  end  to  unexpededly  between  terms, 
when  his  heir  has  provided  no  place  to  remove  to,  and  when 

the 
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the  eflfe^ls  of  the  deceafed  cannot  be  difpofed  of  without  great 
difadvantage.  It  is  true,  that  the  heir  of  a  liferenter  may  be 
iummarily  removed  ;  but  there  is  this  material  diftindlion  be- 
tween a  Jiferenter^  properly  fo  called,  and  a  liferent-tenanty  that 
the  one  poflefles  gratuitoufly^  and  therefore,  upon  his  death,  a  re- 
newal of  the  fame  right  will  not  beprelumed,  whereas  the  other 
pays  an  adequate  rent  for  the  fubjedl,  from  which  the  law  pre- 
sumes, that  he  draws  his  whole  maintenance,  and  his  right  to 
which  it  has  declared  capable  of  being  diflblved  only  in  confe- 
quence  of  a  regular  warning.  The  tenants  even  of  a  liferenter 
cannot  be  removed  at  his  death,  without  warning,  as  little  could 
the  affignees  and  fubtenants  of  a  liferent-tenant,  and  there  feems 
the  fame  reafon  why  his  heirs  ihould  be  proteded  in  the  pof- 
ieflion ;  Bankt.  vol.  ii.  p.  1 16. ;  £rft:ine,  b«  2.  tit.  6.  ^  49. 

Befides,  the  heir  is  liable  for  the  current  year's  rent,  and  con- 
fequently  is  entitled  to  continue  in  pofleffion.  If  it  were  other- 
wife,  it  would  frequently  be  impoffible  to  afcertain  the  propor^ 
tion  of  rent  due  to  the  landlord. 

Anfwered :  When  a  leafe  is  defcendible  to  heirs,  the  reprefenta- 
tives  of  the  tenant  arc  entitled  to  poflefs  till  they  are  regularly 
warned  to  remove.  The  heir  has  then  a  lawful  title  of  poflef- 
fion, and  tacit  relocation  takes  place.  But  in  a  liferent- right,  the 
heir,  from  the  nature  of  the  thing,  is  excluded.  It  never  was 
(uppofed,  that  the  heir  of  a  liferenter  was  entitled  to  make  up 
feudal  titles  to  the  fubjedl ;  and  although  fervicc  is  not  neceflary 
with  regard  to  leafes,  the  reprefentative  of  a  tenant  for  life  has^ 
for  the  fame  reafon,  no  right  to  enter  into  pofleffion.  The  life- 
rent-infeftment  or  liferent-leafe  was  the  only  circutnftance  which 
excluded  the  right  of  the  proprietor,  and,  it  being  removed,  he; 
alone  is  entitled  to  aflume  pofleffion;  Craig,  tit.  de  migrandos 
Stair,  b.  2.  tit.  9.  §  38. ;  Mackenzie's  Obf.  on  ad  15551  c  39^  j 
23d  February  1760,  Tennent  againft  Tennent. 

According  to  ftrid  principle,  perhaps,  warning  fhoiild  not  be 
neceflary,  even  againfl  the  tenant  of  a  liferenter  j  pradice  has 
however  eflablifhed  its  neceffity ;  and  as  the  tenant  has  a  legal 
title  of  pofTeffion,  there  is  obvioufly  room  at  leafl  for  the  di- 
ftindtion. 

Farther,  as  the  landlord,  in  fuch  cafes,  cannot  forefee  the  ter* 
mination  of  the  leafe,  or  confequently  give  warning  before  the 
death  of  the  tenant,  if  warning  were  afterwards  neceflary,  it 
would  frequently  be  in  the  power  of  the  heir,  when  the  leafe 
was  beneficial,  to  exclude  the  landlord  for  a  year  after  the 
death  of  the  tenant,  contrary  to  the  exprefs  flipulation  of  the 
parties,  while,  at  the  fame  time,  wherever  the  rent  was  high,  the 
landlord  could  not  force  them  to  continue  in  pofleflion. 

In  the  prefent  cafe,  there  is  no  difpute  about  rent,  and  in  every 
cafe  of  the  kind,  the  proportion  due  to  the  landlord  may  eaUly 
be  afcertained.  Matters  muft  neceffarily  be  fettled  in  this  way^ 
whenever  the  heir  does  not  claim  pofleffion. 

I  Upon 


f! 
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Upon  ftdvifing  a  reclaiming'petition,  with  anfwers,  the  Lords, 
pon  the  general  ground,  unanimoufly  "  adhered." 

Lord  Ordinary,  AnktrviUi.        Aft  Honyman^        Alt  Maconocbi$^        Clerki  Pringle. 

Si.  D. 


o  CXLVir.  December  13.  1794. 

ALEXANDER     G  O  V  A  N, 


A  G  A  I  N  S  T 

J  O  H  N     GRAY- 

UffPENSiON.— W6^/«  a  cautioner  in  a  fufpenjion  becomes  bankrupt  duritfg 
its  dependence f  the  cbargtr  cannot  injt/ifor  newfecurity. 

IOhn  Gray  having  prefented  a  bill  of  {ufpenfion  againft  a  de- 
P  .  crce  of  an ;  inferior  jndge,  in  favour  of  Alexander  Oovan,  it 
raS'  pafled  on  caution. 
The  cautioner,  after  the  fufpenfion  had  come  into  Court,  having 
ecome  infolvent,  the  charger  craved,  that  the  Lord  Ordinary 
rould  afCgn  a  term  for  the  fufpender's  finding  new  caution,  under 
ertification,  that  the  letters  would  be  found  orderly  proceeded 
gainft  him. 

The  Lord  Ordinary  took  the  point  to  report  on  minutes,  and 
lie  Court  afterwards  ordered  miemorials.    For  the .  charger,  it  was 

Pleaded :  The  fame  expediency  which  has  made  caution  the 
^ndition  *  of  obtaining  a  fufpenfion,  feems  to  require  its  re- 
ewal  on  the  bankruptcy  of  tne  cautioner,  during  its  pendency, 
Specially  as  the  choice  of  the  original  cautioner  lies  not  with 
le  charger  himfelf,  but  with  the  clerk  of  the  hills  \  Macdowall, 
dL  i.  p.  458.  §  26. 

Althou^  the  charger  cannot  quote  any  cafe  diredlv  in  point, 
is  plea  is  flrongly  fupported  by  analogy.  In  the  cafe  of  judi- 
ial  fales,  the  creditors  are  entitled,  on  the  failure  of  a  caution- 
r,  to  infifl  for  new  caution;  8th  March  1769,  Stark  and  Clark 
gainfl  Johnflon*.  The  Lord  Lyon  exads  new  caution  from 
leflengers,  as  often  as  he  finds  it  expedient.  Notaries,  if  requi- 
jd  are  obliged  to  renew  their  bonds  of  caution,  on  the  death  or 

4  Q.  4  infolvency 

•Not  colkaed. 
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infolvency  of  their  cautioner ;  and  of  old,  when  the  pradice  in 
improbations  was  regulated  by  1557,  c.  62*  new  caution  was  found 
by  the  purfuer,  when  his  former  cautioner  died,  pendente  lite  ; 
Balfour,  tit.  Improbation ;  fee  aifo  'Voet^  lib.  2.  4it.  8.  §  3.  j  lib.  46. 
/.  I.  §  2* ;  CorvinuSf  lib.  46.  t.  5. ;  Huber^  de  Jlipulationibus  pratoriis^ 
§2.;  Marjiliis^  de  fidejufjbribus^  §74*5  Zoefius^  tit.  ^i  fatis  dare 
cogantur  ;  HeringiuSy  de  fidejujforibus^  cap.  1 3* 

Anfwered:  As  foon  a«  caution  Is  received  by  the  clerk  of  the 
bills,  the  procefs  is  removed  from  his  ofEce  to  that  of  the  clerks 
of  Seflion,  and  a  certificate  afterwards  from  him,  bearing,  that 
the  cautioner  had  become  bankrupt,  would  be  inept.  Were  it 
therefore  neceflary,  that  new  caution  fhould  be  found,  tke  bu- 
finefs  of  receiving  it  would  be  entrufted  to  the  depute-clerks  or 
fome  other  officers  .of  court ;  and  there  beiijg  none  to  whom  it 
belongs,  ftiows  that  the  demand  is  Ml  founded.  Indeed,  the  char- 
ger admits,  that  it  is  altogether  unprecedented,  although  fimilar 
cafes  muli  frequently  have  occurred,  and,  if  granted,  it  would 
occafion  conftant  difputes  refpeding  the  fufficiency  of  the  ori-. 
ginal  caution,  and  produce  much  delay  in  the  determination  of 
caufes. 

T*he  cafes .  mentioned  by  the  charger  bear  no  analogy  to  the 
prefent.  In  the  articles  of  judicial  fales,  fufficient  caution  for  the 
price  is  always  exprefsly  (lipulated.  The  Lord  Lyon  is  ordained  by 
ipecial  ftatutes,  (1587,  c.  46.  1592,  c.  125.)  to  take  caution  frona 
meflengers  ;  and  from  the  public  nature  of  their  office,  it  is  con- 
fiftent  with  reafon,  that  on  the  death  or  infolvency  of  ,one  cau- 
tioner, they  fliall  be  obliged  to  find  another.  And  notaries,  ate 
obliged  to  renew  their  caution,  in  confequence  of  a  fpecial  ob- 
ligation in  the  bond>  granted  by  them  on  their  admiilion. 

Obferved  on  the  Bench :  Pradice  has  very  properly  eftablifhfed, 
that  the  fufpender  muft  in  moft  cafes  find  caution  judicatum  folvi^ 
before  his  caufe  can  be  removed  from  the  inferior  court,  although 
this  Court  may  difpenfe  with  his  doing  fo,  if  they  fee  caufe.  But 
after  a  caufe  is  brought  into  -Court,  the  parties  are  entitled  to  be 
heard,  and  the  proceedings  are  not  to  be  overturned,  becaufe  the 
cautioner  has  become  infolvent.  The  fufpender  is  not  to  blame 
for  the  bankruptcy  of  his  cautioner,  and  it  would  be  unrea- 
fonable  to  make  him  lofe  his  fuit,  whether  right  or  wxong,  inere«- 
ly  on  that  account. 

The  Court,  with  only  one  diflenting  voice,  "repelled  the  de- 
"  mand  of  new  caution,  and  remitted  to  the  Lord  Ordinary  tQ 
***  hear  parties  on  the  merits  of  the  caufe." 

Lord  Ordinarj,  Abercromby.  For  the  Chargers,  7ait^  R.  J7.  Cay. 

Alt.  Arc6,  CampbtiU  Fletcher.  .Clerk,  Sine/air. 

R.  !>• 
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ETX^ASER,  REID  and  SONS,  and  their  TRUST-.INDORSEES, 


AGAINST 


-^* 


LANCASTER   and  JAMIESON. 

2^XECUTiON. — jin  arrejiment  ufed  in  the  bands  of  a  merchant  found  tc 
be  null,  becaufe  it  was  executed  by  leaving  a  copy  of  it  for  him  at  bis 
counting -room  J  which  was  apart  from  bis  dwelling^boafe. 

Ik  yTEs^RS  Lancafter  and  Jamiefon,   creditors  of  Campbell,  on 

-    J[Vi    the  6th  February  1793,  executed  arreftments  againft  \vts 

iebtors,  and  in  particular  agaiuft  James  Coats,  merchant  in  Glaf- 

;ow.     The  execution  of  the  atreument  bore,  "  of  which  letters 

I  left  a  juft  cqpy  of  arreftment  for  each  of  the   faid  Michael 

Muirhead   and  Company,  James  Coats^  Mitchell  and  Anderfon, 

within  each  of  their  refpedive  accoiinting-houfes  in  Glafgow, 

with  each  of  their  refoedlive  clerks,  to  be  by  them  given  to 

each  of  their  faid  refpedive  mafters,  becaufe,  after   enquiry 

^^*  made  by  me  for  them  there,  I  could  not  apprehend  them  per- 

"^  fonally/^ 

The  counting-houfe  of  Mr  Coats  was  in  a  different  ftreet,  and  at 
a  confiderable  diftance  from  his  dwelling-houfe. 

Meffirs  Frafer,  Reid  and  Sons,  likewife  creditors  of  Campbell, 
•*  executed   an  arreftment,  dated  6th  Tune  1793,  againft  Mr  Coats, 

•  by  delivering  a  copy  of  it  to  himfelf,  perfonally  apprehended. 

Mr  Coats  having  called  both  arrefters  in  a  multiple-poinding, 
^eflfrs  Frafer,  Reid  and  Sons 

Pleaded:  The  aS:  1540,  c*  75.  requires,  that  officers  executing 
K.ing*5  letters  fhall  pafs  to  the  "  door  of  the  principal  dwelling 
^*  houfe  where  the  perfon  to  be  fummoned  dwells,  and  has  his  adual 
**  refidence  at  the  time,'*  and  where  forms  arc  eftablifhed  by 
ilatute,  they  muft  be  literally  complied  with;  Stair, nth  De- 
cember 1679,  Countefs  of  Caffilis  againft  the  Earl  of  Roxburgh; 
3^refident  Falconer,   ift  February  1684,  Anderfon;  Forbes,  14th 

*  Tuly  1708,  Bruce  againft  Hall;  Didionary,  vol.  i.  p.  270.  23d 
Jlovember  168 1,  Sanders  againft  Jardin;  Macdowall,  hi  4.  tit.  37. 
§  3.  The  arreftment  of  Lancafter  and  Jamiefon,  therefore,  being 
executed  at  the  counting-room,  and  not  at  the  dwelling-houfe 

^  of  the  arreftee,  is  inept. 

Anfwered :  As  the  fole  objeft  of  the  ftatute  1540  was  to  efta- 
-blifti   a   method  of  executing  diligences,  by  which   the  parties 

3  Ihould 
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'fliould  with  certainty  be  informed  of  thofe  direded  agaioft  them, 
its  fpirit  and  intention  have  in  this  cafe  been  fully  attained.    • 

The  literal  enadments  of  the  flatute  have  been  departed  from 
in  many  particulars  more  eflential  than  the  prefent ;  for  inflance, 

at  enjoins  meflengers  to  pafs  to  the  principal  door  of  the  dwelling- 
houfe,  "  to  (how  the  caufe  of  their  coming,  and  to  make  public 
"  exhibition  of  their  letters  ;*'  all  thefe  .folemnities  are,   how- 

vever,  for  the  moft  part,  omitted.  Befides,  the  :pradice  objeded 
to  has  been  very  common,  particularly  in  Glafgow. 

The  decifions  referred  to  were  pronounced  above  a  century 

.  ago,  when  the  flatute  received  a  more  rigorous  interpretation,  and 
are  oppofed  by  others  of  a  more  recent  date;  Forbes,  2 2d  De- 
cember 1710,  Baillie  againft  Menzie^  :  Fac.  Coll.  17th  July  1752, 
Clerk  againft  WaddcL 

The  Lord  Ordinary  repelled. the  objedion. 

But  on  advifing  a  reclaiming  petition,  anfwers,  replies  and  du- 
plies, the  Court  unanimoufly  ^'  in  refped  the  execution  of  the 
'^^  arreflment  was  informal,  fuflained  the  objedion  to  the  intereft 
""  produced  for  Lancafler  and  Jamiefbn.*' 

il^d  Ordinarj,  StoiufieU,        -For  the  Obje^ns,  Lord  Advocatt  HuMdattJ,  JV..MMnajr. 
Alt.  Maconvebit,  .Fletehtr,  XJlerk,  FrkuU. 

R.  D. 
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Tleaded:  The  obligation  of  a  fador  charging  a  - commiffioii 
del  credere  J  extends  o»ly  to  warrandice  of  the  folvency  of  the 
purchafers  from  him,  and  is  at  an  end  when  the  moaey  is  reco- 
vered from  them,  for  which  the  fador  no  doubt  is  liable  to  ac- 
<:ount  to  his  conftituent ;  but  if  the  latter  defires  it  to  be  remit- 
^ted  to  him,  a  new  and  feparate  mandate  takes  place,  in  which  all 
that  is  incumbent  on  the  fadlor  is,  to  tranfmit  a  bill  on  a  hoafe 
refponfible  at  the  time,  whofe  folvency  he  is  not  obliged  to 
warrant,  unlefs  .he  be  allowed  a  new  commillion  on  that  ac- 
:  count. 

Jn  the  prefent  cafe,  h  was  entirely  owing  to  the  charger's 
.anxiety  to  have  his  money  before  the  original  bills  fell  due,  that  re- 
courfe  was  had  to^the  houfe  of  Bertram,  Gardner,  and  Company, 
or  any  lofs*  occafioned. 

Nor  in  a  queftion  betweea  the  prefent  f>arties,  does  the  bill  be« 
Ing  drawn  m  favour  of  the  fufpenders,  and  being  afterwards  in- 
dorfed  by  them,  make  any  difference.  Theyaded  merely  fiJ^o^ 
rio  nomine.  They  would  have  done  all  that  was  incumbent  on 
them,  if  they  had  taken  the  bill  paiyable  diredly  to  Mr  Scott, 
who  can  qualify  no  lofs  from  their  having  adopted  a  difierent 
method.  It  will  not  be  prefumed,  that  tl^  meant  gratuitoufly 
to  undertake  a  new  obligation.  The  fame  obfervation  .applies  to 
the  letters  which  were  written  by  the  fufpenders,  under  an  CTro- 
neous  impreflion,  J:hat  they  w^ere  antecedently  liable  for  payment 
of  the  bilL 

Anfwered :  A  perfon  whofe  goods  are  fold  at  a  diflance  from 
the  place  of  his  refidence,  and  who  is  necedarily  often  ignorant 
of  the  fituation  of  ^thofe  with  ifrfaom  his  iador  mufl  enter  into 
contrads,  has  equal  realbn  to  wifli  to  have  the  fafety  of  the  re- 
mittances warranted  to  him,  as  the  folvency  of  the  purchafers  ; 
and  accordingly,  the  commifCon  del  credere  extends  equally  to 
both ;  Beawes,  ^.  Bills  of  Exchange,  p.  428,  429.  §  97  ;  Morti- 
mer's Did.  V.  Bills ;  and  that  fuch  was  the  junderftanding  of  the 
fufpenders,  is  evident  from  their  making  themfelves  at  any  rate 
liable  for  the  bill,  by  indcwfing  it ;  5th  July  1782,  Connel  againft 
M aclelland ;  and  from  the  aflurances  of  payment  contained  in 
their  letters. 

The  Lord  ordinary  repelled  the  reasons  of  fufpenfion,  and 
found  expences  due. 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved :  That^  as  the  charger  had  fuflained  no  1q&  from 
the  uifpenders  having  indorfed  the  bill,  and  written  the  letters^ 
thefecircumftances  <:ould  no  farther  afied  the  prefent  queftion,. 
than  as  they  tended  to  ihew  their  own  fenfe  of  the  extent  %£  their 
obligation;  but  that  as  they  had  the  money  of  the  charger  m  their 
pofleflion,  or  bills  which  they  were  bound  to  warrant  to  be^ood, 
they  ought  to  liave  tranfmitted  a  bill  of  a  public  JBank,  and  had 

no 
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it  -was  not  meant  to  cut  off  claims  ariiing  from  confiderable  mer- 
cantile tranfadions,  like  the  prefimt,  which,  at  the  date  x>f  the 
ad,  were  very  rare  in  this  country  ;  and  further,  that  it  did  not 
extend  to  adions  ariiing  upon  the  contrad  of  mandate. 

The  Lords  unanimouily  **  repelled  the  defence  of  the  triennial 
"  prefcription.'* 

Lord  Ordinarj,  StonefieU.  ASL  Arcb.  CamfbeO.  Alt.  do*  Fngufam. 

CktkfSwclair. 

JLD. 


'N<>  CLI*  January  27*  1795- 

JOHN    .TMACLEI.1.ANI>, 


AGAINST 


ADAM  and  MA  THIE- 
RS ale. — ji  wbolefale  dealer  in/piritSj  nvbo  bad  agreed  tojupply  a  re^ 
taller  for  a  year^  at  a  certain  price ^  found  liable  in  damages  for  rt^ 
fujing  to  fulfil  bis  agreement ^  altbougb  xbe  market-price  offpirits  bad 
rifen  conjiderably^  in  confequence  of  a  tax  impofed  during,  t be  currency 
of  tbeyear. 

A  Dam  and  Mathie,  wholefale  fpirit-dealers,  In   September 
1792,  agreed  to  fupply  John  Maclelland^  a  retailer,  for  a 
year  with  Britifb  (pirits,  of  a  certain  quality,  at  a  fixed  price. 

An  additional  tax  having  been  impofed  on  Britifh  fplrits  during 
the  currency  of  the  year,  their  price  rofe  coniiderably  j  and 
Adam  and  Mathie  having  on  that  account  refilled  to  fidfil  their 
agreement,  Maclelland  brought  an  adion  .of  damages  againft 
.them,  in  whidli  they 


Pleaded:  imo,  The  objed  of  the  contrad  was  merely  to 
the  parties  againft  the  ordinary  fluduations  in  the  market-price 
of  the  commodity.  'They  had  no  view  to  the  extraordinary  rife 
occafioned  by  a  new  duty,  which  might  eventually  have  been  fb 
liigh,  as  to  nave  made  performance  of  the  contrad,  if  not  im« 
^flible,  at  leaft  altogether  ruinous  to  the  defenders.  They  fall, 
therefore,  to  be  aflbilzied  from  the  prefent  adion,  upon  the  fame 
;principle,  that  an  abatement  of  rent  is  allowed  wherever  the  ^va- 
lue 
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lie  of  the  fiibjed  let  is  greatly  diminiflied  by  extraordinary 
aufes  ;  L  iSrff*  ^^*  cond.  j  Erfkine,  b.  2.  tit.  6.  §  41.  ;  Bankton, 
•  !•  tit.  30.  §  13* ;  Fount.  I2th  January  1697, Mackenzie;  Karnes, 
6th  July  1762',  Fofter  and  Duncan  againft  Adamfon  and  Wil- 
amfon. 

2JI0,  The  defenders  have  had  former  agreements  of  a  iimilar 
ature,  with  the  purfuer ;  but  fince  the  impofition  of  the  tax,  he 
as  demanded  a  much  greater  quantity  of  fpirits  than  ufual,  or 
tian  was  neceflary  for  him,  in  the  ufual  courfe  of  his  trade,  merc- 
f  with  the  view  of  making  profit  at  their  expence« 

The  Lord  Ordinary  repeUed  the  defences. 

A  reckimin^  petition  being  jprefented,  the  Cotut  ia  general 
rere  clear,  that  a  contrad  of  fale  could  not  be  afleded  by  a  fu«- 
lervenient  law,  whether  dimiaifliing  or  increafing  the  price  of 
he  commodity,  and  therefore  refufed  the  petition,  without  ans- 
wers, on  the  general  point ;  bu.t  remitted  to  the  Lord  Ordinary^ 
:o  inquire  into  the  avexme^ats  of  the  defenders,  as  to  the  extr,^ 

luaatity, 

« 

Lord  OrdinarjT,  Abtrtromfy.         For  the  Petirioaen,  Cranfiomt.         Ckrk«  Sinclair.. 

D.  B. 


I**- 
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ARCHIBALD    GRAHAM  E, 

AGAINST 

WILLIAM  GILLESPIE  and  Company. 


iiLL  OF  Exchange. — Blank  Writ. — IVben  thejum  in  a  Ull  is  frau- 
dulently increafedj  afttr  it  is  accepted^  by  the  addition  of  certain  words 
not  in  the  original  document^  and  the  alteration  is  apparent  ex  facie, 
aBion  will  not  befuftained  on  it,  even  for  its  original  amount  j  but  when 
blanks  are  left  in  a  bill  at  tbe  time  of  accepting  it,  in  confequence  of  which 
the  drawer  is  afterwards  enabled,  by  the  addition  of  figures  or  words  ^ 
to  increafe  thefum,  without  giving  the  bill  afufpicious  appearance,  the 
accepter  is  liaile  to  tbe  onerous  indorfee  for  its  increafed  value. 

y^VN  the  24th  Odober  179 1,  William  Gilleipie  and  Compstny^ 
\J  in  confequence  of  a  confignment  of  goods  made  in  their 
^nds,  accepted  a  biU^  holograph  of  WUUam  Robb,  in  the  fol- 
lowing terms  : 
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L.  589  10  s.  Sterlings  Clafgow^  2/^b  July  t.ypi. 

Six  motitlis  after  date,  pay  to  us  or^ 
order,  at  the  (hop  of  Mr  Andrew  Sibbald^  the  fiim  of  ■ 
Fifty-^ight  pouods  ten  Ihilliiigs  Sterling,  value  recei- 

Ted  from 

(Signed)    David  Robb  &  Co. 
To  Meflrs  William  Gillefpie  and  Co* 
linen-printers,  Anderfton. 

t    1 

William  Robb  afterwards  increafcd  the  fum  in  the  bill  to  - 
L.  458,  10  s.  by  inferting  the  figure  **  4**  between  the  "  L**'  and 
the  "  5^*  at  the  top  of  the  bill ;  drawing  a  fcore  through  the  word 
**  or,**  at  the  end  of  the  firft  line  j  adding  the  words  "  or  to  our*^ 
at  the  beginning  of  the  fecond ;  and  the  words  **  Foitr  hmndred 
1^  £5f  *•  at  the  beginning  of  the  third;  all  which  he  was  enabled 
to  do,  in  confequence  of  the  blank  left  betwixt  the  ^  L«*^  and  the 
"  5,'*,,and  of  there  being  no  writing  on  the  (tamp.  The  fraud  was 
fo  well  executed,  that'  it  cdutd  fcarcely  have  been  difcovcred, 
iinleis  by  a  perTon  aware  of  it,  who  might,  on  a  ntinpow  infpec* 
tion,  have  perceived,  that  the  words  added  were  written  ft  little* 
differently  from  thofe  which  followed  them,  and  not  quite  in  the 
fame  line* 

On  the  29th  Odober  1791,  William  Gillefpie  and  Company,  in 
confequence  of  a  fecond  coniignment  of  goods,  accepted  ano- 
ther bill  for  L.  50  Sterling,  dated  29th  July  1 791,  payable  fix 
months  after  date.  This  bill  was  written,  and  its  amount  altered 
to  L.  450,  by  Robb,  in  a  fimilar  manner  with  the  former.  The 
fraud,  however,  was  not  fo  well  executed  j  in  particular,  the  word 
**  four^^  which  in  it  was  inferted  at  the  end  of  the  fecond  line, 
had  a  yery  crowded  appearance.  '   ^ 

Both  bills  were  written  upon  (hilling  ftamps. 

Thefe  bills^  thu^  altered, :  were  difcpu^ted  by  William  Robb 
with  Archibald  Grahame,  cafiiier  for  the  Thiftle  Bank  at  Glaf- 
Ijow,  who,  having  threatened  to  charge  Gillefpie  and  Company 
for  payment  of  them,  they  raifed  a  fufpenfion,  in  which  they 
ofi[ered  to  prove,  that  it  was  the  general  pra<2ice  not  to  write  up- 
on the  ftampi  and  further    * 

Pleaded:  imo,  When  a  docutnent  of  debt  Is  altered  hy  fbrgerj^ 
or  vitiation,'  adion  will  not  be  fufiained  on'  it,  eveh  to  the  extent 
for  which  it  was  really  granted,  becaufe,  after  the  ajlteration,  it 
affords  no  legal  evidence  of  its  former  ftate ;  Tiinhly  Reports, 
vol.  iv.  1 791,  Matter,  l^c.  againft  Miller;  Fount,  jith  Jtdyiyta^ 
Lawrie  againft  Reid.  The  charger  muft  therefore  "prove  his  debt 
aliunde,  and  bring  a  regidar  adion  for  conftituting  it. 

2do,  At  any  rate,  the  accepter  cannot  be  liable  beyond  the  Ori* 
ginal  film.  The  obligation  of  the  granter  of  a  bill,  as  of  any 
other  writing,  is  founded  entirely  on  his  own  coi)ient»  Thefe  k 
only  this  di&rence  between  them,  that  the  former  is  imderftocn 
to  content  to  pay  the  amoiint^the  b}\]  4u  at  the: date  of^accepdiiff 


*«   A. 
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without  dating  any  exceptions  which  do  not  appear  from  the 
bil^  itfelf. 

'^YCtj  time  a  bill  is  indorfed,  a  new  tranfadion  takes  place  be- 
t^vff^^xsa  the  indorfer  and  indorfee,  by  which  the  former  binds  him- 
(ct^t  that  the  amount  of  the  bill,  as  at  the  date  of  the  indorfation, 
(tk  sLW  be  paid.  But  to  this  tranfadion  the  accepter  is  no  party,  and 
meamre  of  his  obligation  cannot  be  afTeded  by  it.  To  entitle 
indor&e  to  operate  payment  from  him,  it  muft  be  eftablifhed, 
at  he  confented  to  pay  it.  In  general,  his  fubfcription  is  fufEcient 
^  this  obligation  againft  him.  This,  however,  w^U  not  always 
Id.  The  bill  may  be  palpably  vitiated  or  erafed,  or,  as  in  the  pre- 
t  cafe,  words  may  have  been  added  to  it,  after  he.  has  figned  it. 
fuch  cafes,  the  ingenuity  of  the  fraud,  or  the  difficulty  of  deted- 
it,  cannot  vary  the  queftion.  Indeed,  the  objedion  to  the  bill 
y  not  be  at  all  perceptible  on  the  face  of  it  j  it  may  have  been 
sorted  by  force  or  fear ;  6th  December  1787,  Wightman  againft 
ra.ham;  or  granted  by  a  perfon  incapable  of  confent. 

the  accepter  returns  the  bill  to  the  drawer,  he  has  no 

e  control  over  it,  but  the  indorfee  may  make  proper  inquiry 

\xc  advancing  his  money  ;  and  if  he  negleds  to  do  fo,  as  the 

^pter  and  he  are  in  pari  caju  in  every  other  refped,  it  is  he 

fhould  fufier  for  the  omimon. 


m.rinfwcrcd :  imo,  It  is  acknowledged,  that  the  (ubfcription  of 

accepter  is  genuine,  and  that  the   reft  of  the  bill  is  in  the 

d  writing  of  the  drawer,  and  there  is  evidently  no  rafure  made, 

a  iingle  letter  nor  word  piit  in  place  of  another. '  There  be- 

,  therefore  no  forgery  or  vitiation  in  the  prefent  cafe,  the  law 

:h  refped  to  forged  or  vitiated  writings,  does  not  apply. 

\  forged  deed  is  altogether  null,  becaufe  it  is  not  the  deed  of 

perfon  againft  whom  the  forgery  is  committed ;  and  a  vi-^ 

ted  deed  affords  no  evidence  of  its  original  ftate ;  whereas,,  in 

prefent  cafe,  there  is  merely  an  addition  made  to  a  true  bill, 

i  there  can  be  no  reafon  why  it  fhould  not  be  fupported  to  its 

igiaal  extent. 

2daf  But  farther,  as  the  accepter  of  a  bill  agrees  to  fubjed  him- 
f  toxhe  confequences  .of  his  fubfcription,  and,  as  bills,  like  real 
fhts,  cannot  be  afFeded  by  exceptions,  which  do  not  appear  ex 
ie  of  them,  when  a  bill  liable  apparently  to  no  objedion  comes 
^o  the  bands  of  an  onerous  indoriee,  in  confequence  of  its  being 
"ivcrcd  by  the  accepter  into  the  hands  of  the  drawer,  it  will 
good*  agamft  the  former,  although  it  may  have  been  fraudu- 
^^Sintly  obtained  from  him,  or  depofited  with  the  drawer,  ia 


In  .the  prefent  cafe,  the  fraud  has  been  committed  by  means 

^ an  addition  made  to  the  bill )  but  fuppofe  there  had  been  fub- 

^  oined  to.  it  a  declaration^  that  it  fhould  not  be  payable  till  the 

^^eath  of  the  accepter,  if  the  part  of  the  paper,  containing 

%his  condition  had  neen  torn  ofT,  the  accepter  would  have  been 

obliged  immediaitely  to  p^y  its  contents  to  the  indorfee.    lif 

the 
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he    bill    }j'trl   he'in   rorally  blank  when  the  accepter  adhibited 
his   f.ihfcrlpticr.  to   it,   he   muft  have  been  held  to  have  given 
the   drawer   a   difcretionary  pjwer   in  filling  it  up.     The  fame 
would  have  been  the  cafe,  if  the  bill  had  been  complete,  except 
as  to  the  f^rr..  cr  if  a  part  of  the  fum  had  been  left  blank,  with    j 
the  intention  cf  er.:illing  the  drawer  to  enlarge  it  at  pleafure.   ^ 
Now,  iincc  blanki  were   left  in  the  prefent  cafe,   fufEcient  to  ^ 
allow  the  fraud  to  be  committed,  without  fufpicion,  it  can  make,^ 
no  ditTerence  in  a  queitioa  with  an  onerous  indorfee,   that   i 
was  not   inten^ieii  cr  imapned  by  the  accepter,  that  any  im 
proper  ufe   wouii   be   :r.-ide   of  them.     No  precaution   on  th< 
part  of  the  inionee  woiili  have  enabled  him  to  deted  the  fraud    _ 
while  the  accepter,  by  writing  on  the  ftamp,  or  drawing  lines  ^ 
acrofs  it,  irJcht  Live  prevented  the  poJlib  "' 


the    lu'.penderj.     By  that  feature,   the  chargers  were  deceive 
into  a  belief  th it  R:bb  was  lo  little  diftrefled  for  money,  that  h 
could  jrforvi  t.^  allrw  fT>rd  bills  to  lie  by  him  for  three  month 
wici:out  niAinc  u:V  of  therr-     Iciecd,  it  was  owing  to  this  alon 
that  R.^bb  \v.i>  c;:abl;i  :.-»  cjrrmit  the  fraud.  The  bills  are  writtei 
upon  ihilllni:  itAr^f-?.  itii  i-  J-'y  i'94i  (the  date  they  bear),  bill 
io  ;i!iy  amount  iv.iirht  be  written  upcn  a  (lamp  of  that  value  ;  bu  .^ 
before  October  I'yt.  ^the  real  date  of  the  tranfadion),  in  confe  -^ 
<|urnce  of  an  alteration  in  the  Kamp-laws,  a  bill  for  a  larger  fun^c 
tlian  I.,  ICC,  wa?  itterec^ual.  if  written  on  a  (hilling  ilamp,  fo  tha  - 
if  tho  bills  had  not  beisn  ante-Jated,  the  charger,  on  that  account 
ilouc,  would  have  refuied  :^  dircount  them. 

K.'fJ-rJ  •   It  car.  eaiV.y  Se  rrcvei.  that  prior  to  the  frauds  al- 
\rK\t\\  lo  have  been  ccr.v.v.::tec  by   Robb.  it  was  a  general  prac- 
lii  i\  c\v\\  .ww.^vc:  the  ir.cft  cairtious  people,  not  to  write  upon  the 
M.iiup;  and   no  acctrtir.  ho^^ever  circumfpect,  would  have  he- 
ii\A\v\\  at  lii^ninc  a  bi'.I  \v::h  :l:ch  a  blank,  or  thought  of  drawin 
lilies  ai'iols  i:.  The  iu;bcncer<.  therefore,  were  guilty  of  no  fault 
wlirn  as,   i\\v  ch,:rct:r.  bv  rrotxr  attention,  might  have  difcove 
« il  \\\v  fraiul. 

The*  practice   of  ,ir.:c-dat:rc  bill?  is   very  common,  and  p 
It  it  I  \  harmli'is.     It  ha>  been    introduced   from    its   being   cu/ 
iiiary  \o  i;rani  bills  for  rtal  tranfadions  payable  in  fix  mor 
iliii  ilair.  auvi  beca;:ic  bar.kcrs  will  not  difcount  them,  till  wii 
ilinr  iiiiHuh.x  of  ihe  term  of  payment.     To  them,  however, 
tiaii  of  ilu'  iranfadion  s>  v^f  no  comVquence,  provided  the  n; 
*in  ilir  bill  be  gvnxi.  and  the  term  of  payment  near.     The  ? 
'liiiiiij;  ihr  blllN  could  no:  deceive  the  charger  as  to  Robb*s  C7 
lir«  aiilr,  ihouijh  they  had  been  granted  of  their  nominal  date 
•  •iiilil  ntu  have  hern  difcoumed  before  their  real  one, 

riir  alirraiion  in  ihe  ftamp-Iaws  cannot  affect  the  prefen* 
lliiiii,  bccaufe,  after  it  took  place,   a   ihilling  (lamp  contir 
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be  the  proper  one  for  the  fum  fojr  .vrhich  the  bills  were  a&ually 
accepted. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Obferved  on  the  Bench  :  The  defences  of  extortion  by  force  or 
fear,  of  forgery  or  vitiation,  are  good  againft  onerous  indorsees, 
becaufe  bills  liable  to  fuch  objedions  want  the  confent  of  the 
g^anter.  The  deed  is  equally  a  forgery,  when  additional  words 
are  inferted,  as  when  the  fubfcription  is  counterfeited. 

But  when  the  accepter  of  a  bill  delivers  it  to  the  drawer,  con- 
taining blanks,  which  enable  the  latter  afterwards  to  increafe  its 
amount,  without  giving  it  a  vitiated  or  fufpicious  appearance,  the 
accepter  ihuft  be  prefumed  to  have  confented  to  the  alteration,  in 
the  lame  manner  as  he  would  be  held  to  have  given  a  difcre- 
tionary  power  to  the  drawer,  in  filling  up  the  fum,  if  the  blank 
had  been  total. 

The  pradice  as  to  writing  or  not  writing  on  the  ftamp,  is  by 
no  means  uniform.  The  leaving  a  blank  can  give  no  room  for 
fraud,  except  wljiere  the  fum  in  the  bill  immediately  follows  it. 
A  proof  even  of  uniform  pradice  of  leaving  the  ftamp  blank,  in 
bills  where  this  is  not  the  cafe,  would  be  of  no  confequence. 

The  fraud  on  the  firft  bill  is  fo  well  executed,  that  a  perfon  not 
aware  of  it  could  not  have  difcovered  it ;  and  as  the  lofs  muft 
fall  either  on  the  onerous  indorfee,  or  on  the  accepter,  it  muft 
be  borne  by  the  latter,  to  whom  a  certain  degree  of  negligence 
in  leaving  the  ftamp  blank  may  be  imputed. 

The  fecond  bill,  however,  has  a  crowded  and  fufpicious  appear- 
ance. The  charger  oiight  not  to  have  difcounted  it,  and  muft 
therefore  bear  the  lofs.  The  charge  on  it  may  however  be  fu- 
ftained  to  the  extent  of  the  original  fum;  becaufe  there  arifes 
fro.m  the  proceedings  in  the  caufe,  what  is  equivalent  to  a  judi* 
cial  acknowledgment,  that  fo  far  the  debt  is  a  juft  one. 

The  Court  in  general  did  not  lay  much  weight   on  the  ante- 
dating of  the  bill,  though   it   was  mentioned  as  a  circumftance 
which  enabled  them  to  apply  the  general  principle  againft  the 
,  accepter  with  lefs  regret.  , 

The  Lords  (20th  November  1794)  by  a  confiderable  majority, 
**  found  the  letters  orderly  proceeded,  fo  far  as  concerns  tne  bill 
"  for  L.  4.58,  I  OS.  Sterling,  charged  on;  and  with  regard  to  the 
' "  other  bill  charged  on,  for  L.  450,  found  the  letters  orderly  pro- 
*'  ceeded,  to  the  extent  of  L.  50  Sterling;  and  fufpended  the 
'*  charge  for  the  remaining  L.  400  Sterling.*' 

'  A  petition  for  Archibald  Grahame,  reclaiming  againft  this 
judgment,  in  fo  far  as  it  fufpended  the  charge,  was  (9th  Decem- 
ber) refufed,  without  anfwers. 

A  petition  for  Gillefpie   and   Company  againft  the   remaining 
part  of  the  interlocutor,  was  followed  with  anfv/ers  j  upon  ad- 

4  T  vifing 
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vifing  which,  the  Lords  fufpend^d  the  \txx.tx%  fimplictter  as  to  die 
bill  for  L.  450. 


Lord  Ordinarj,  EJkgrtnt.        For  die  Sufpender,  J}tm  tf  Faculty  ErjUnt^  Tail,  ^wrmb^. 

Alt.  RoOoMd,  Arcb.  Campbell.  Ckrk,  PrMgtt. 

1 

The  Court,  at  the  fame  time^  detennined  fqveral  other  Qz(hs 
upon  the  fame  grounds. 

D.  D. 


JJ*"  CLIli.  February  4*  1795. 

IRVING  and  J  O  P  P,  and  their  Attorneys, 


AGAINST 


JOHN    COLLINS. 

•  ■ 

f  NFEFTMENT. — 7)6^  H^bt  of  the  Crown-r entailers  of  Lochmaben  may 
be  tranfmitted  by  infeftment. 

THE  Tentallers  of  Lochmaben  obtained  their  rights  from  the 
Crown,  at  a  remote  period.  Their  lands  now  form  part  of 
the  barony  of  Lochmaben,  the  property  of  the  Earl  of  Mansfield. 
In  an  adlion.of  declarator  brought  by  them  againft  ope  of  his 
Lordfhip's  anceftors,  it  was  found,  (28th  December  1726),  "  That 
^*  they  nave  fuch  a  right  of  property  in  thefe  lands,  that  they 
'^  cannot  be  removed,  and  that  they  may  difpone  their  right  to 
*'  extraneous  perfons.'' 

James  Kerr  yjra/or,  one  of  thefe  rentallers,  granted  an  heritable 
bond  to  John  Collins,  over  part  of  the  lands  contained  in  his  rental- 
right.  Infeftment  followed  on  the  precept  of  feiiin  in  the  bond^ 
and  the  feiiin  was  duly  recorded. 

James  Kttr  fenior  afterwards  conveyed  his  rental-right  to  James 
Kerr,  his  fon,  who  again  fold  it  to  John  Forfyth. 

MefFrs  Irving  and  Jopp,  creditors  of  James  Kerr  junior ,  having 
arretted  the  price  of  the  fubjed  in  Forfyth's  hands,  he  brought 
a  multiple-poindine,  in  which  he  called  both  Collins  and  Irving 
and  Jopp,  who  alio  brought  a  redudion  of  Collinses  bond  and 
feifin.    Thefe  adions  having  been  conjoined,  Irving  and  Jopp 

Pleaded : 
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an 
Pleaded :  The  proper  and  cuftom&rr  r,fj^^  '^'^- 

den  upon  rentals,  is  by  a  wadfet-bond,' ■»•::.-;,;  -d 

the  atteftation  of  a  notary,  certifying  t^  '.  ^  *  ' 
in  real  pofleflion  of  the  lands,  completer  ^-^^ 
feftment  taken  by  Collins  is  inept,  becauferii^  r^ 
ritable  bond  not  being  infeft  himfelf,  he  to-^^' ^ 
rant  for  infefting  another  perfon.    It  is  befitt*'.^^^ 
lers,  whofe  rights  are  derived  from  a  fubjeft,  i-^nJ. 
feftment,  becaufe  they  may  be  removed  at  pi ti'-/ 
4th  July  178 1,  Mackenzie  againft  Gullan,  and  '^u-, 
'though  the  rights  in  queftion  have  been,  by  the  dtc,  >       ' 
declared  permanent  and  tranfmiflible,  they  are  in  c*,  ^.". 
of  the  fame  nature. 


Anfwered :  The  granter  of  the  heritable  bond  had  tht '    « 
tial  right  to  the  lands  vefted  in  his  perfon,  and  as  the  law  ^^^** 


down  no  precife  form  for  the  tranfiniffion  of  his  right,  tbtrl  *'' 
nothing  improper  in  his  adopting  the  ufual  mode  of  convtv  * 
landed  property ;   fee  Dirleton,  No.  89.     Proprietors  frequ^  "'-^- 
grant  feudal  conveyances  of  fubjeds,  particularly  of  patrona^? 
which  they  themfelves  hold  allodially.  *^^ 

The  Lord  Ordinary  "  repelled  the  reafons  of  redudion,  aflfoiU 
"  zied  the  defender,  and,  in  the  multiple-poinding,  preferred 
"  the  faid  John  Collins.'' 

On  advidng  a  reclaiming  petition,  and  anfwers,  it  was 

Obferved  on  the  Bench  :  Although  the  fubjed  in  queftion  may 
be  burdened  and  tranfmitted  without  infeftment,  yet  it  is  capable 
of  being  feudalized. 

The  mode  which  has  been  followed  in  the  prefeut  inftance,  is 
even  preferable  to  the  ordinary  method  of  a  wadfet-bond  and  no- 
torial inftrument,  in  fo  far  as  it  obliges  the  grantee  to  put  his 
feifin  on  record,  which  renders  the  tranfadion  public. 

The  Court  unanimoully  "adhered.*' 

Lord  Ordinary,  Anktrviile.  For  Irving  and  Jopp,  jR.  Hamilton.  Alt.  WiUuunfm. 

Clerk,  Pringle. 

R.D. 


N^  CLIV. 
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Sir    ANDREW    CATHCART, 


AGAINST 


The  Earl  of  GASSILIS. 


Exhibition  ad  deliberandum. — T^e  right  of  the  heir  of  line^  or 
of  former  invejiitures^  to  bring  an  exhibition  ad  deliberandum,  found 
to  be  cut  off  by  an  entail  made  by  bis  predeceffor^  in  favour  of  the 
heir-male. 


DAviD  Earl  of  Cassilis-  executed  an  entail  of  his  eftates  of 
Culzean  and  others,  in  favour  of  himfelf  and  his  heirs* 
-male. 

On  his  Lordfliip's  death  in  1792,  Archibald  Earl  of  Caflllis  be- 
ing the  next  heir  called  in  the  entail,  got  poflefHon  of  the  eftates 
conveyed  by  it,  with  the  title-deeds,  which  laft,  it  as  ufual  ailign- 
ed  to  the  heirs  of  tailzie.  His  Lordfhip,  (bon  after,  took  infeft- 
ihent  on  the  entail,  and  put  it  upon  record. 

Sir  Andrew  Cathcart  was  one  of  the  heirs-apparent  of  line 
to  Earl  David,  and  alfo  (as  he  alleged)  heir  of  provifion  in 
part  of  the  lands  entailed  by  him,  of  which,  in  confequence  of 
certain  deftinations  made  by  his  Lordfhip's  predeceflbr.  Sir  An- 
drew contended,  that  he  could  not  be  difappolnted  by  the  entail, 
which  was  gratuitous* 

Sir  Andrew,  in  thefe  charaders,  brought  an  adion  againfl  Earl 
Archibald,  concluding  for  exhibition  ^/ ^i^//3^r^/r//f//«,  of  all  the 
writings  in  his  poflellion  relative  to  thofe  lands,  to  which  he  al- 
leged he  had  right  as  heir  of  provifion. 

In  defence,  Lord  Callilis 

> 

Pleaded :  Earl  David's  entail  followed  by  infeftment,  is  ex  facie 
:x  complete  title  for  vefting  the  property  of  the  whole  lands  and 
title-deeds  in  the  defender,  and  until  it  be  fet  afide  in  a  regular 
adion  of  redudlion,  the  purfuer  in  neither  of  the  charaders  to 
which  he  lays  claim,  can  have  any  title  or  intereft  to  infift  in  this 
adion;  Erfkine,  b.  3.  tit.  8.  ^  $6'^  Harcarfe,  voce  Exhibition, 
No.  482.  March  1683,  L^dy  Yefter  againft  Lord  Lauderdale.  Its 
proper  objed  is  to  enable  the  heir  to  deliberate  whether  he  (hould 
enter,  but  there  can  be  no  occafion  for  fuch  deliberation,  where, 
as  in  this  cafe,  there  is  no  eftate  to  which  he  can  enter. 

Anfwered  : 
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Anfwered:  The  deed  of  a  prcdeceflbr,  in  order  to  deprive  an 
heir-apparent  of  the  privilege  of  purfuing  an  exhibition  ad  delibe- 
randuniy  muft  be  onerous,  muft  be  followed  with  infeftment,  and 
muft  have  completely  denuded  the  granter ;  Stair,  b*  3.  tit.  5. 
§  1.;  b.  4.  tit.  33.  §  4.  6.;  Harcarfe,  N°  482,  483,  and  484.; 
Erlkine,  b.  3.  tit.  8.  §  56  ;  Macdowall,  b.  3.  tit.  5.  §7.;  Kames, 
30th  November  1756,  Heron  againft  Herons  j  Fac.  Coll.  12th  Ja- 
nuary 1779,  Macfarlanes  againft  Buchanan;  8th  Augufl  1783, 
Lady  Mary  Campbell  againft  Earl  of  Crawford  ;  whereas  the  en- 
tail in  queftion  was  not  only  gratuitous,  but  at  Earl  David^s 
death  was  an  undelivered  perfonal  deed,  which  he  jnight  have  re- 
voked at  pleafure. 

Replied :  None  of  the  authorities  referred  to  fupport  the  plea  of 
the  purfuerj  moft  of  them  indeed  relate  entirely  to  the  queftion, 
What  writings  an  heir,  whofe  title  is  undifputed,  is  entitled  to  call 
for? 

The  Lord  Ordinary  "  aflbilzied  the  defender.** 

■ 

On  advifitig  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved  on  the  Bench :  The  deed  of  the  late  Lord  Caililis, 
clearly  excludes  the  prefent  a<Stion.  This  point  was  determi- 
ned both  in  the  cafe  of  Duke  Hamilton  againft  Douglas,  28th 
November  1761,  and  in  that  of  Hamilton  of  Dalzell  againft  Mifs 
Hamilton  of  Rofehall  in  1756.  The  purfuer*s  objed  here  is, 
not  to  get  infpedion  of  writ-^  in  order  to  deliberate  about  en- 
tering, but  to  difcover  whether  there  are  grounds  for  fetting  afide 
Earl  David's  entail.  But  for  this  purpofe,  he  muft  make  up  titles, 
and  bring  a  regular  procefs  of  reduction  and  declarator,  in  which, 
after  fpecially  condefcending  on  the  papers  wanted,  he  will  be  al- 
lowed a  diligence  for  recovering  them. 

The  Court  unanimoufly  "  adhered/* 

Lord  Ordinary,  Craig.        Aft.  Geo.  Fcrgujfon.      Alt.  l^ean  of  Facuhy  Er/kiae^  RoUamL 
Clerky  Home, 

R.  D. 
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The  T  R  U  S  T  E  E  of  David  Dickfon, 


AGAINST 


The  CREDITORS  of  John  Rae. 


POINT    1. 


Ranking  and  Saxe. — When  a  creditor  on  an  ejlate  brought  to  jn- 
dicialfaky  obtains  partial  payments  to  account  of  bis  debt,  in  virtue 
of  an  interim  warrant  on  the  purcbafer^  and  afterwards  claims  for 
the  remainder  of  it  upon  the  general  fund  under  divifion^  be  is  not 
entitled^  in  a  quejiion  with  the  creditors j  to  impute  the  payments  be  has 
received  J  periodically  towards  extindion,  of  the  interejl  wbicb  may 
have  grown  on  bis  debt  Jince  be  obtained  the  warranty  but  mujl  turn 
them  into  a  correfponding  capital^  as  at  the  period  when  the  price 
began  to  bear  interejl^ 


A  Process  of  ranking  and  fale  having  been  brought  by  the 
creditors  of  the  late  John  Rae,  a  decree  of  ranking  was  ex- 
-tradled  in  1770,  and  on  iptn  December  of  that  year,  the  lands  of 
Hurkledale,  part  of  his  eftate,  were  fold  to  General  Stewart 
Douglas,  at  the  price  of  L.  6310,  which  he  found  caution  to  pay 
at  Martinmas  1771,  with  intereft  from  Martinmas  1770.. 

David  Dickfon  flood  ranked  upon  thefe  lands  for  L.  1188,  ^  s. 
as  at  Martinmas  1770,  at  which  term  it  was  agreed,  that  the  prin- 
cipal and  intereft  due  to  all  the  creditors  fhould  be  accumulated 
into  one  fum,  bearing  (imple  intereft. 

In  1775,  he  applied  for,  and  after  a  good  deal  of  oppoiition, 
both  from  the  other  creditors  and  from  General  Douglas,  obtain- 
ed an  interim  warrant  upon  the  latter,  for  payment  of  his  debt, 
and  by  means  of  diligence  ufed  againft  the  General,  he  received 
various  partial  payments. 

In  1791,  David  Dickfon  afllgned  the  balance  remaining  due  to 
him,  in  truft  to  John  Dickfon^  writer  to  the  Signet. 

la 
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Hn  1789,  the  lands  of  Hurkledale  were  again  fold  by  the  cre- 
ciors,  for  L.  6520,  General  Douglas  having  been  unable  to  pay 
the  balance  of  the  purchafe-  money,  \vhic  h  at  this  time,  ifter 
Codling  the  partial  payments  made  by  him  to  David  Dickton 
<1  others,  amounted  with  intereft  to  upwards  of  L.  70CO.  The 
-  xitioners  for  General  Douglas  were  however  able  to  pay  tb.e 
ofference  between  the  price  which  the  lands  gave  at  the  fecond 
e,  and  the  balance  due  by  the  General  on  the  firft. 
The  price  brought  by  theie  lands  at  the  fecond  Tale,  and  various 
-her  funds  belonging  to  the  common  debtor,  having  been  reco-  . 
red,  the  truftee  for  Dickfon,  in  place  of  proceeding  againft  Ge- 
'^  «ral  Douglas's  cautioners,  appeared  in  the  procefs  of  divifion,  and 
^  Maimed  to  he  ranked  for  the  balance  due  upqp  his  conftituent's 
^ebt,  which  he  alleged  amounted  to  L.  978  :  17  :  2. 

The  creditors  did  not  difpute  Mr  Dickfon's  right  to  claim,  but 
objti<Sled  to  his  mode  of  ftating  the  balance  on  his  debt.  He,  as 
in  progreffive  accounts,  had  calculated  intereft  upon  his  debt 
-from  Martinmas  1770,  till  he  received  the  firft  partial  payment, 
^"^^hich  he  applied  to  the  extindion  of  the  accumulated  fum,  and 
^hen  calculated  intereft  upon  the  balance,  till  he  received  another 
-p)artial  payment,  which  he  again  dedudcd  from  the  whole  debt, 
X>rincipal  and  intereft,  then  due  to  hiiu. 

The  creditors,  on  the  other  hand,  infifted,  that  the  payments 
^^ould  not   be  imputed    periodically   in  tins  manner  j    but  that 
^he  fums  received  by  him  at  different  periods  ftioald  be  brought 
Jto  a  correfponding  capital,   as   at  Martinmas  1770,  /.  r.  to  a  fum 
"which,  with  iimple  intereft  upon  it  from  that  term,  made  up  the 
total  of  what  he  had  received.     The  account  of  partial  payments 
dated,   in  this  way,  amounted   to  L.  578  :  13  :  4,  leaving  a  ba- 
lance of  L.  609  :  ii:  8,  for  which  Dickfon  fell  to  draw  along 
with  the  other  creditors* 

Jn  fupport  of  their  objedion,  the  creditors 

Pleaded :  Were  Mr  Dickfori's  mode  of  calculation  adopted,  he 
would,  by  means  of  his  repeated  accumulations  of  intereft  into 
a  principal  fum,  draw  a  larger  proportion  of  the  funds  in  medio 
than  the  other  creditors,  whofe  debts  are  ranked  in  the  lame 
clafs  with  his  own.  By  the  mode  which  they  propofe,  he,  like 
them,  will  draw  for  his  full  accumulated  fum,  as  at  Martinmas 
1770,  with  fimple  intereft  from  that  term,  which  is  all  he  can 
juftly  demand.  The  Court,  by  granting  the  interim  \varrant, 
did  not  mean  to  injure  the  other  creditors,  nor  did  he,  when  he 
obtained  it,  defire  to  have  any  preference ;  on  the  contrary,  he 
offered  to  find  caution  to  pay  back  his  proportion  of  any  defi- 
ciency of  the  funds,  at  the  ultimate  divifion. 

Anjwered :  The  method  followed  by  Mr  Dickfon  of  imputing 
partial  payments,  is  the  fimple  and  common  one,  and  is  always 
ufed  in  accounting  between  debtor  and  creditor.  General  Doug- 
las's <:autioners  muft  account  In  that  manner  for  the  balance  due 

by 
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by  them.  By  the  ad  and  warrant,  the  fum  of  L.  Ii88^  5  s.  of  the 
price,  with  all  the  interefl  which  (honld  become  due  upon  it,  was 
withdrawn  from  the  common  fund,  in  fatisfacSion  of  Mr  Dick- 
fon's  debt.  The  other  creditors  have  no  further  connection  with 
this  fum  ;  and  indeed  they  have  no  intereft  to  object  to  the  mode 
propofed,  as  General  Douglas's  cautioners,  who  are  folvcnt,  muft 
repay  them  whatever  additional  fum  he  draws  from  the  funds  in 
wecUo. 

Replied:  If  Mr  Dickfon  were  demanding  the  balance  of  his  debt 
from  General  Douglas,  or  his  cautioners,  perhaps  his  mode  of 
calculating  it  might  be  well  founded ;  but  fince,  in  place  of  re- 
covering from  them  in  virtue  of  his  interim  warrant,  he  cfaoofes 
to  make  his  claim  out  of  the  funds  now  under  divifion,  he  can- 
not be  allowed  to  ftate  it  in  any  way  which  will  give  him  a  lar- 
ger proportion  of  them  than  the  other  creditors  who  did  not  ap- 
ply for  interim  warrants.  See  App,  to  Fac,  Coll.  17th  Jariuary 
1792,  York-buildings  Company  ag^inft  Brown  5  and  Fac.  Coll. 
27th  November  1793,  Murray  againft  Blair. 

The  Lord  Ordinary  '*  found.  That  Mr  John  Dickfon  was  not 
"  entitled  to  impute  the  partial  payments  received  by  David 
"  Dickfon  his  cedent,  periodically  to  the  intereft  of  his  debt/* 

The  Court,  on  advifing  a  reclaiming  petition  for  David  Dick- 
fon's  truflee,  and  anfwers  for  the  creditors,  unanimoufly  adhered; 
**  referving,"  however,  **  to  the  petitioner  his  claim  againft  Ge- 
**  neral  Douglas,  the  purchafer,  and  his  cautioners  perfonally,  in 
**  fettling  with  them  for  the  balance  of  his  debt,  of  imputing 
**  the  partial  payments  to  the  intereft  due  at  the  time  fuch  partial 
*'  payments  were  obtained,  and  the  remainder  only  in  extindlion 
"  of  the  principal  fum  contained  in  his  a6l  and  warrant;  and 
^*  refervingto  the  faid  General  Douglas,  and  his  cautioners,  their 
"  objedions  thereto,  as  accords.'* 


POINT     II. 


Ranking  and  Sale. — Is  a  creditor  in  a  judicial  f ale ^  who  obtains 
an  interim  warranty  entitled  to  the  expence  of  extraSling  it  out  of  the 
common  fund. 


The  truftee  for  Mr  Dickfon  further  claimed,  that  he  ftiould 
be  allowed  dedudion  from  the  partial  payments  received  by  his 
conftituent  of  the  expence  of  obtaining  and  excra<^ing  the  interim 
warranty   and 

Pleaded  : 
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JPleaded:  As  the  interim  warrant  is  in  efFed  a  partial  decree  of 

^i^v^ifion,  it  fbould  be  on  the  fame  footing  with  a  total  one,  the  ex- 

P^^ce  of  which  is  always  defrayed  from  the  common  fund.     Be- 

^^es,  if  the  warrant  had  not  been  extraded,  the  whole  proceed- 

^t\^s  contained  in  it  would  have  gone  into  the  ultimate  general 

^Xtradl ;  and  as  the  expence  of  the  latter  will  be  proportionally 

^iminifhed  in  confequence  of  the  partial  extract,  the  expence  of 

U  ihould,  on  that  account,  be  allowed. 

Anfwered:  The  atSl  and  warrant  contains  nothing  but  the  pro- 
ceedings which  took  place  on  the  petition  applying  for  it,  which 
Mr  Dickfon  gave  in  for  his  own  convenience;  and  as  thefe  pro- 
ceedings would  not  have  taken  place  if  it  had  not  been  prefent- 
ed,  the  expence  of  extracting  them  ihould  be  defrayed  by  him- 
felf. 

Obferved  on  the  Bench :  Interim  warrants  Ihould  be  very  (paring- 
ly  granted,  as  they  frequently  occafidn  much  confufion  and  liti- 
gation, and  when  they  are,  the  whole  expence  attending  them 
ihould  bp  defrayed  by  thofe  creditors  who  apply  for  them. 

The  Lord  Ordinary  found,  that  **  John  Dickfon  is  not  en- 
'*  titled  to  deduce,  from  the  partial  payments,  the  expence 
*'  David  Dickfon  was  put  to  in  extrading  the  ad  and  warrant 
^*  in  his  favour.*' 

The  Court  unanimoufly  adhered. 


Lord  Ordlnarj  eraig.        For  Dickfon,  A£  Rafi,        Alt  Hof,        Clk.  Menziet. 

R.  D. 
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(TEIND    COURT.) 


WILLIAM    FERGUSON, 


AGAINST 


JOHN    GILLESPIE. 


Teinds. — A  report  of  the  fub-commi/Jioners  approved  of  where  the 
value  of  the  lands  was  afcertained  without  a  proofs  by  confent  of  the 
heritor^  patron j  and  minijler  ;  but  rejedled  when  it  proceeded  on  con^ 
fent  of  the  two  former  only. 

A  valuation  in  grain  is  not  held  to  be  derelinquijbed  by  payments  to  the 
miniver  in  money,  of  an  equal  value. 


MR  Gillespie,  minifter  of  the  parifh  of  Arrochar,  having 
brought  a  procefs  of  augmentation,  Mr  Fergufon,  proprie- 
tor of  the  eftate  of  that  name,  contended  that  his  teinds  were 
exhaufted,  and  brought  a  procefs  in  order  to  have  two  reports  of 
the  fub-commiflioners  relating  to  them  approved  of. 

At  the  date  of  thefe  reports,  the  eftate  of  Arrochar  was  divided 
into  Upper  and  Nether,  which  belonged  to  different  proprietors. 

The  report  as  to  Nether  Arrochar,  dated  at  Dumbarton,  19th 
Augufl  1629,  bore,  that  the  heritor,  patron,  and  minifter,  had,  in 
prefence  of  the  fub-commiflioners,  confented  that  the  old  rental 
of  the  teinds  Ihould  be  held  as  their  value  in  all  time  coming. 

The  report  as  to  Upper  Arrochar,  dated  at  Dumbarton,  31ft 
December  1629,  ftated,  that  the  heritor  and  patron  had  given  a 
limilar  confent,  but  nothing  was  faid  as  to  the  prefence  or  con- 
fent of  the  minifter  j  and  in  both,  the  lands  had  been  valued  ac- 
cordingly without  further  proof.  The  amount  of  the  whole  teinds 
was  fixed  at  412  merks  in  money,  and  12  bolls  of  meal.  In  prac- 
tice, no  vidual  had  been  paid  to  the  minifter,  and  his  money-fti- 
pend  had  been  L.  30  :  11  :  2^\  Sterling.  The  minifter  objeded 
to  thcfe  reports  j  and 

Pleaded:  imo.  The  report  as  to  Nether  Arrochar  cannot  be 
fupported,  becaufe  no  proof  was  led  to  afcertain  the  real  value  of 
the  lands.  The  confent  of  the  incumbent  for  the  time  cannot 
bind  his  fucceffors. 

The  report  as  to  Upper  Arrochar  is  ftill  more  defedive.  From 
its  mentioning  the  prefence  and  confent  of  jthe  heritor  and  patron, 

and 
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Andy  upon  advifing  a  reclaiming  petition  and  anfwers,  they 
**  adhered." 


AJEL  RoOtmd,  Hay.        Alt  W.  Robertfim^  Ar.  CamjAeU  jomat. 

D.D. 


N^^CLVII.  February  14.  1795. 

ROBERT    MACINTOSH, 


A  G Al N  ST 


ANNE  MARIA  BENNET  and  JOHN  B.  WILLAMSON. 


Advocation — An  advocation  is  competent  where  the  libel  concludes 
for  more  than  L.12  Sterlings  although  the  fum  awarded  JljouLd  be 
lefs. 


MACINTOSH  brought  an  adion  before  the  SherifF  of  Edin- 
burgh, againfl  Mrs  Bennet  and  Williamfon,  concluding  for 
L.  21,  14  s,  befides  expence  of  procefs. 

The  SherifF  having  found  the  defenders  liable  for  L.  9,  2  s. 
Sterling,  and  L.  i,  10  s.  of  expences,  and  the  expence  of  extrad:* 
iog  the  decree,  they  prefented  a  bill  of  advocation,  which  the 
Lord  Ordinary  refufed  as  incompetent,  becauie  the  fum  awarded^, 
excludve  of  expences,  did  not  amount  to  L.  12  Sterling. 

In  a  reclaiming  petition,  the  defenders  contended^  that  the  ad 
1663,  c.  9.  prohibited  advocations  only  where  the  fum  concluded 
for  in  the  libel  did  not  amount  to  200  merks,  and  that  the  20th 
Geo.  II.  c.  43.  §  38.  made  no  alteration  on  that  ftatute,  further  than 
augmenting  to  L.  12  Sterling,  the  fum  required  to  render  this 
•  mode  of  review  competent ;  Stair,  b.  4.  tit.  37.  §  4. ;  Did.  voL  iii. 
p.  15.  nth  February  1761,  Marquis  of  Lothian  againft  Oliver 
and  Fair; nth  December  1791,  Roberts  againft  Duncan*. 

On  advifing  the  petition,  with  anfwers,  it  was 

Obferved^  That  as  the  right  of  bringing  a  caufe  under  review 
belongs,  in  all  cafes,  equally  to  the  purfuerand  defender,  it  muft 
be  the  fum  in  the  libel  which  afcertains  the  competency  of  an 

advocation  ; 

•  Not  colkaed. 
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dvocation;  for  otherwife  a  purfuer,  In  confequence  of  an  inferior 
udge  awarding  him  a  (urn  under  L.  12  Sterling,  might  be  deprived 
>f  this  mode  of  redrefs,  although  what  he  fued  for,  and  was  by 
aw  entitled  to,  greatly  exceeded  that  amount* 

The  Court  found  the  bill  of  advocation  competent. 


Lord  Ordinarji  Henderland.        AjBL  Hagart,        Alt.  ConneU 


K.  D, 


I^CLVIIL  February  17.  1795* 

The  DAUGHTERS  of  Alexander  Drummond, 


AGAINST 


The  CREDITORS  of  May  Drummond. 


*ALSA  Demon  STRATio. — An  erroneous  defcription  of  the  ground  of 
debt  for  which  an  heritable  bond  of  relief  is  granted,  does  not  annul 
the  fecurity^ 


[N  the  ranking  of  Mrs  May  Drummond's  creditor?,  the  daugh- 
ters of  Alexander  Drummond,  formerly  Britilh  conful  at  Alep- 
)0,  produced  two  bonds,  for  L.  200  each,  granted  by  the  faid 
Urs  May  Drirmmond,  and  their  father,  to  Lady  Jean  Gordon  5 
he  one  dated  12th,  and  bearing  interefl;  from  the  5th  June  1761, 
md  payable  at  Whitfunday  1762  ;  the  other  dated  17th  Sep- 
ember  1672,  payable  at  Whitfunday  1763,  and  bearing  interefl: 
Vom  its  date ;  together  with  alfignations  to  thefe  bonds,  in  eon- 
equence  of  their  having  paid  them  to  the  creditor.  They  like- 
vile  produced  an  extrad  of  an  heritable  bond  of  relief,  dated 
ith  January  1765,  with  the  infeftment  following  on  it,  granted 
>y  Mrs  May  Drummond  to  Alexander  Drummond,  bearing,  that 
he  intention  of  it  was  to  relieve  him  of  their  joint  bond  for 
^,  400,  granted  to  Lady  Jean  Gordon,  on  the  19th  September 
[762,  and  of  another  debt  to  a  difRrent  creditor  therein  men- 
ioned*  Upon  this  interefl  they  claimed  to  be  ranked  as  heri-  . 
able  creditors  ;  iniifting,  ihat  it  was  evident  from  tl>e  circum- 
lances  of  the  cafe,  that  this  heritable  bond  was  meant  to  apply 
:o  the  two  bonds  above  mentioned;  and  particularly,  that  the 
Hrriter  employed  to  make  out  the  heritable  fecurity  had  been  led 

4  Y  into 
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into  a  mlftake,  in  defcribing  the  grounds  of  debt,  by  Lady  Ma  tv 
Drummond,  daughter  of  and  manager  for  Lady  Jean  Gordon 
■who,  when  applied  to  by  him  for  information,  had  fent  him  tfce 
following  note,  which  was  preferved  by  him,  and  produced  as  his 
warrant   for  executing  the  heritable  fecurity  in  the  terms  aboye 
mentioned  : 

"  The  bond  granted  by  Mrs  May,  and  the  confiil,  to  my  mo- 
**  ther,  is  payable  to  herfelf,  and  bears  date,  as  I  think,  the  19th 
September  1762,  is  of  L.  400  Sterling,  principal,  with  annual- 
rent  due  from  the  date,  at  5  per  cent.^* 
.  The   other   creditors,   befides   difputing  the   evidence  of  the 

Pleaded:  Suppofing  it  probable  that  the  heritable  bond  was 
meant  to  apply  to  the  two  bonds  produced,  ftill  no  heritable  fecu- 
rity can  be  fupported,  which  is  not  clear  and  precife  in  itfelf, 
without  the  aid  of  extrinfic  evidence  5  Kilk.  p.  227.  16th  Jan. 
1739,  Reid  againft  Ker;  6th  July  1753,  Dalgleifli  againft  Hamil- 
ton. See  alfo  Bruce,  2d  February  1715,  Ogilvie  againft  Lefly. 
On  this  account,  the  fecurity  is  inefFedual  where  the  creditor  is 
not  named  ;  Home,  7th  November  1741,  Blackwood  againft  the 
Reprefentatives  of  Colvill  and  Ruflell,  or  where  the  lands,  over 
which  it  is  meant  to  extend,  are  not  properly  defcribed;  Home, 
23d  Jiine  1742,  Wallace  againft  Dairy mple.  There  is  ftill  more 
reafon  that  the  debt  for  which  it  was  granted  ftiould  be  afcertain- 
ed.  When,  as  in  the  cafe  of  Blackwood,  infeftment  is  given  to 
the  reprefentatives  of  a  particular  perfon,  without  naming  them  ; 
or  where,  as  in  the  cafe  of  Wallace,  the  lands  of  the  debtor  are 
given  in  fecurity,  without  defcribing  them,  there  is  an  ambiguity 
to  a  certain  extent ;  ftill,  however,  the  fecurity  can  apply  only 
to  a  particular  defcription  of  perfons  or  of  lands.  But  when  the 
debt  is  not  defcribed,  and  ftill  more  when  an  erroneous  defcrip- 
tion is  given  of  it,  although  there  may  be  probabilities,  more  or 
lefs  ftrong,  there  can  be  no  certainty  to  what  debt  it  relates. 

To  fupport  the  prefent  claim,  would  weaken  the  fecurity  at- 
tending heritable  rights.  A  creditor  or  purchafer  would  think 
himfelf  fafe,  if  there  was  produced  to  him,  difcharged,  a  bond 
anfwering  the  defcription  given  in  the  heritable  fecurity ;  yet, 
at  the  end  of  twenty  or  thirty  years,  when  the  original  parties 
were  dead,  two  bonds,  amounting  together  to  that  fum,  might 
be  produced ;  and  it  might  be  contended,  with  the  fame  reafon 
as  in  the  prefent  cafe,  that  the  heritable  fecurity  applied  to  thenu 

Anjwered :  The  heritable  fecurity  would  have  been  effe<5lual, 
although  it  had  merely  ftated,  that  Alexander  Drummond  had  be- 
come cautioner  for  the  granter  of  it,  to  the  extent  of  JL.  400^ 
without  mentioning  the  document  by  which  the  debt  had  been 
contraded,  the  name  of  the  creditor,  or  its  term  of  payment.  It 
could  not  even  in  that  cafe  have  been  reduced  as  an  indefinite  fe- 
curity, becaufe  its  amount,  and  the  perfon  in  whofe  favour  it  was 
created,  would  have  appeared  on  the  infeftment.     An  error  in  a 

part 
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part  of  a  deed,  which  might  thus  have  been  with  fafety  omitted  al- 
together, cannot  be  fatal  to  the  fecurity  ;  an  error  in  a  fuperfluous 
addition,  even  to  an  eflential  part  of  the  deed,  fuch  as  the  name  of 
the  creditor,  would  not  have  had  that  effetS  j  Falc.  i6th  Novem- 
ber 1749,  Dickie  ;  Did:,  v.  Fa/fa  demonjlratio  s  Kilk.  5th  July  1743, 
Hamilton;  Forbes,  16th  February  1711,  Dickfon.  Even  where  there 
is  no  error  in  defcribing  the  ground  of  debt,  it  may  not  be  altoge- 
ther clear  from  the  infeftment  to  what  debt  it  was  meant  to  ap- 
ply.  A  perfon,  for  example,  may,  at  the  fame  time,  have  become 
cautioner  for  another  in  two  bonds  of  the  fame  dates,  to  the  fame 
creditor,  and  to  the  like  amount,  and  the  obligation  of  relief  be 
meant  to  apply  only  to  one  of  them.  No  danger,  however,  can 
arife  to  third  parties  from  an  ambiguity  of  this  nature ;  as  the 
objetfl  of  granting  an  infeftment  in  relief  is  to  fecure,  not  the 
debt,  but  the  perfon  who  has  undertaken  to  pay  it,  they  ought 
to  fee  the  obligation  of  relief  difcharged,  before  contradling  on 
the  faith  of  a  fubjedl  over  which  a  right  of  this  fort  apparently 
cxifts. 

The  Lord  Ordinary  "  found  it  inftrudled  by  the  two  bonds  for 
**  the  principal  fum  of  L*  200  Sterling  each,  the  one  dated  the 
^'  1 2th  day  of  June  1761,  and  the  other  the  17th  September  1762^ 
granted  by  the  faid  May  Drummond  and  the  faid  Alexander 
Drummond  to  the  faid  Lady  Jean  Gordon,  and  by  the  difcharge 
^*  and  aflignation  of  the  faid  two  bonds,  granted  by  the  faid  La- 
dy Jean  Gordon  to  the  faid  Chriftian,  &c.  Drummonds,  dated 
the  2d  June  1772,  that  a  juft  and  onerous  debt,  to  the  amount, 
in  whole,  of  L.  400  Sterling  of  principal,  with  intereft  and  pe- 
nalty, had  been  contraded  by  the  faid  May  Drummond  to  the 
faid  Lady  Jean  Gordon,  in  which  Conful  Drummond  was  bound 
'*  with  her,  prior  to  the  faid  heritable  bond  of  relief,  and  which 
**  was  paid  by  the  claimants,  as  his  reprefentatives,  after  his  de- 
**  ceafe :  Found  it  is  neither  proved  nor  alleged,  that  there  was 
*^  any  other  debt  due  to  the  faid  Lady  Jean  Gordon  by  the  faid 
**  May  Drummond,  in  which  Conful  Drummond  was  bound  with 
"  her  at  the  date  of  the  faid. heritable  fecurity,  befides  the  L.  400, 
'*  contained  in  the  faid  two  moveable  bonds  of  L.  200  each  ;  and 
**  that  the  faid  heritable  fecurity  muft  have  been  granted  for  Con- 
**  ful  Drummond's  relief  thereof,  although,  through  mifinforma- 
*•  tion  or  error  in  the  defcription  of  the  original  ground  of  debt, 
*'  the  fame  was  faid  in  the  heritable  fecurity,  to  have  been  confti- 
^  tuted  by  one  bond  for  L.  400,  inftead  of  two  bonds  for  L.  200 
**  each;  and  therefore  found,  that  the  claimants  Chriftian,  &c. 
^'  Drummonds  are  entitled  to  hold  the  faid  heritable  fecurity  for 
"  relief  of  the  faid  debt  of  L.  400  principal,  with  the  intereft  and 
**  penalty  due  thereon,  and  ranked  and  pxeferred  them  according- 

A  reclaiming  petition  was  (iSth  November  1794)  refufed  with- 
out anfwers« 
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A  feconA  petition  was  appointed  to  be  anfwered ;  and  at  ad- 
vifing  the  caufe,  a  confiderable  diverfity  of  opinion  arofe  as  to 
the  effed  of  the  erroneous  defcription.     On  the  one  hand,  it  vras 
obferved,  that  in  cafes   relating  to   heritable   rights,  the  will  of 
parties   can  be   carried  into  effed    only   in  fo   far  as   it   is  ex- 
prefled  babiU  modo  ;  and  that  as  this  was  a  queftion  among  cre- 
ditors, and  as,  in  confequence  of  the  blunder  in  the  defcriptiou, 
extrinfic  evidence  became  neceflary  to  fupport  the  infeftment,  the 
claim  could  not  be  fuftained.     On  the  (H:her  hand,  a  majority  of 
the  Court  thought,  that  as  the  objedl  of  the  tranfacStion  was  not  to 
fecure  the  debt  itfelf  to  the  original  creditor,  but   only  to  give  fe- 
curity  for  relief  to  the  cautioner,  it  was  not  neceflary  that  the 
bond  of  relief  fliould  defcribe  with  precifion  the  ground  of  debt 
for  which  it  was  granted  j  and  that  as  the  identity  of  the   debt 
was  eftabliflied,  and  the  name  of  the  creditor,  and   extent  of  the 
heritable  fecurity,  appeared  upon  the  record,  no  harm  could  arife 
from  the  erroneous  defcription. 


The  Lords,  by  a  narrow  majority,  "  adhered/' 


Lord  Ordinarj,  EjhgrovcM 
Clerk,  Menziesn 


A£L  R.  Cralgitf 


Ale  M.  Rofu 


D.  D. 


NoCLIX. 


February  19*  1795. 


DAVID      PETER, 


AGAINST 


THOMAS    R  O  S  S    and   others. 


Writ. — An  execution  of  poinding^   conftjling  of  more  Jheets  than  one^ 

fujlainedy  although  one  page  of  it,  which  contained  nothing  material^ 

was  not  Jtgned  by  the  mejfenger^  and  another  not  figned  by  the  apprU 

THoMAs  Ross,  and  other  <:reditors  of  John  Macomifli,''  having 
poinded  fome  fpirits  in  his  poflellion,  the  validity  of  the 
poinding  was  objeded  to  by  David  Peter,  who  pretended  to  have 
obtained  a  right  to  them  from  the  common  debtor. 

The  Sheriff  having  fuftained  the  poinding,  David  Peter  brought 
an  advocation,  and  alfo  a  redud:ion  of  the  execution,  which  con- 

filled 


Feb.  1795-        C  O  U  R  T    O  F    S  E  S  S  I  ON.  365 

fifted  of  more  Iheets  than  one,  becaufe  one  of  the  "pages  of  it 
(which,  however,  contained  nothing  material)  was  not  iigned  by 
the  meflenger,  and  another  not  figned  by  the  apprifers. 

Pleaded  for  the  purfuer :  It  feems  to  have  been  the  intention  of 
the  LegiHature  to  put  the  executions  of  meflengers,  in  ^  far  at 
ieafl  as  relates  to  the  fubfcription  of  the  parties,  on  the  fame  foot- 
ing, in  point  of  folemnity,  with  private  deeds.  When  formerly 
the  latter  were  authenticated  by  the  feal  of  the  graHter,  which, 
when  the  deed  confided  of  more  Iheets  than  one  pafted  together, 
was  affixed  to  each  of  the  joinings,  the  a<fl  1469,  c.  32.  order- 
ed meflengers  to  fix  their  feals  to  their  executions  j  and  although 
it  h  not  exprefsly  faid  fo  in  the  aft,  it  muft  have  meant,  that  where 
the  execution  confided  of  more  (heets  than  one,  the  operation 
ihould  be  repeated  in  like  manner.  Afterwards,  when  the 
ad  1540  required,  that  private  deeds  fliould  be  authenticated 
by  the  fubfcription  of  the  granter,  which  in  pradice  was  interpret- 
ed to  mean,  that  the  fubfcription  (hould  be  repeated  at  each  of  the 
joinings,  the  adl  1686,  c.  4.  made  the  want  of  the  fubfcription 
of  the  meflicnger  a  nullity  in  an  execution ;  and  there  being  the 
fame  reafon  for  giving  an  extenfive  interpretation  to  this  ftatute  as 
to  that  of  1540,  it  mufl;  have  been  meant,  that  an  execution  in  the 
old  form  (hould  be  fubfcribed  in  t;he  fame  manner.  The  aft  1696, 
c.  15.  allowed  "  contrafts,  decreets,  difpofitions,  extrafts,  tran- 
"  fumpts,  and  other  fecurities,'*  to  be  written  bookwife,  provided 
*^  every  page  be  marked  by  the  number  firft,  fecond,  &c.  and 
^*  figned  as  the  margins  were  before."  And  although,  ftriftly 
{peaking,  perhaps  this  ftatute  does  not  apply  to  executions,  or  other 
public  inftruments,  praftice  has  likewife  extended  it  to  them.  See 
Thomfon's  Duty  of  Mefl!engers,  p.  30.  Accordingly,  although  the  aft 
1696  does  not  mention  feifins,it  has  been  confidered  as  virtually  re- 
pealing the  aft  1686,  c.  17.  in  fo  far  as  it  requires  every  page  of  a 
feifin  to  be  figned  by  the  witnefles,  but  does  not  require  the  pages 
to  be  numbered,  Erflc.  b.  3.  t.  2.  §  16.  Indeed,  as  the  aft  1696  is  the 
only  authority  for  writing  executions  bookwife,  if  it  does  not  ap- 
ply, the  execution  is  null,  becaiife  it  is  not  written  in  the  old  form. 
The  execution  being  therefore,  in  eixber  view,  defeftive  in  point 
of  legal  folemnity,  it  cannot  be  fiipported,  however  immaterial 
the  defeft  may  be  to  the  fubftance  of  the  deed ;  Dift.  vol.  i.  v.  Ex- 
ecution, p.  266. 

The  Lord  Ordinary  repelled  the  reafons  of  reduftion. 

A  reclaiming  petition  was  (^gtb  January  1795)  xefufed,  without 
anfwers. 

A  fecond  reclaiming  petition  having  been  prefented,  it  was 

Obfervedon  the  Bench :  The  aft  1686,  c*  17.  does  not  require 

-^very  page  to  be  fubfcribed,  but  every  leaf;  and  even  the  aft 

1696  (if  It  applies  to  executions),  is  not  very  explicit  on  the  lub- 

jeft.     It  ordains  pages  to  be  figned,  "  as  the  margins  were  be- 

4  Z  fore;*' 
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"  fore  ;"  but  the  fole  objedl  of  figning  at  the  margins  was  to  pre- 
vent one  fheet  from  being  fraudulently  (iibftituted  in  place  of  an- 
other- And  the  a6l  1696  cannot  reafonably  be  fuppofed  to  have 
meant  a/iy  thing  more,  than  that  each  (heet  or  piece  of  paper 
fhould  be  fiibfcribed  for  the  fame  purpofe.  See  Kilk.  p.  6c8.  2ift 
December  1742,  Williamfon  againft  Williamfon;  Did.  vol.  ii. 
p.  544. ;  vol.  iii.  p.  471.  Befides,  the  pages  which  are  not  figned 
in  the  prefent  cafe  contain  nothing  material  to  the  execution.  See 
Didl.  vol.  ii.  p.  534. 

The  Lords  alfb  refufed  this  petition,  without  anfwers. 

X/)Td  Ordinary,  AniervUU.        fox  the  Pptitioneri  Dean  ofFacuUy  ErJUm^    H^gari. 
Clerkf  Gordon^ 

D.  D. 


N®  CLX.  February  24.  1795. 

The  COMMON  AGENT  in  the  Ranking  of  Polquhaim, 


AGAINST 


ANDREW    CORRIE. 


Process. — T'be  Court  may  allow  a  decree^  cognitionis  caufa^  to  be  ex- 
tradled  before-  it  is  read  in  tbe  minute-book. 


MR  Crawfurd  Newall  having  died,  leaving  his  affairs  in 
diforder,  Andrew  Corrie,  his  creditor  in  a  bond  for  L.  250, 
after  charging  his  heir  to  enter,  brought  an  action  of  conftitution 
againft  him  on  the  paflive  titles,  containing  alfo  a  concliijQon  for 
adjudication  contra  beereditatem  jacentem^  in  cafe  he  fhould  renounce, 
which  he  having  done,  Corrie,  on  the  i6th  February  1791,  ob- 
tained a  decree  cognitionis  caufa. 

Next  day  he  prefented  a  petition,  which  was  intimated  to 
the  heir  apparent,  and  all  concerned,  ftating,  that  adjudications 
had  been  led  againft  the  eftate  pf  Polquhaim,  fo  far  back  as  the 
25th  February  1790}  and  therefore  praying  the  Court  **  to  diC 
^*  penfe  with  the  reading  of  the  decree  of  cognition  in  the  mi- 

^*  nute- 


•  *■ 
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Parliameat,  where  equity  fuggefts  the  propriety  of  deriating  from 
it,  yet  it  would  be  dangerous  to  yield  too  far  to  this  doi^rinc, 
efpecially  in  competitions  of  creditors;  but  as  a  dectee  cognl- 
tionis  caufa  contains  no  perfonal  conclufion,  this  cafe  does  not  fall 
under  the  fpirit  of  the  ad  of  federunt,  the  fole  objed  of  which 
was,  to  give  the  unfuccefsfiil  party  time  to  apply  for  an  alteration 
of  the  judgment  before  the  decree  is  extraded. 

One  Judge  thought  the  decree  came  under  the  words  of  the  a& 
of  federunt ;  and  that  as  difpenfing  with  the  minute-book  would 
affed  the  intereft  of  the  other  creditors,  the  Ck)urt  were  not  entit'* 
led  to  interfere.  The  only  cafes,  in  his  Lordlhip's  opinion,  in 
which  they  could  do  fo  with  efied,  were  thofe  where  no  third  par- 
ty was  in  any  way  hurt  by  the  difpenfation. 

The  Court,  with  only  one  diflenting  voice,  "  adhered.'* 


)rd  Ordinary,  Dunfinman.      For  the  Commcm  Ajcat,  Gio.  ttrgnjffm^    jifl  R^fu 
Alt.  Mortbland.  Clerk,  Primgli. 


N^CLXI.  February  25.  1795. 

Sir    JOHN    SCOTT, 


ACT  A  I  K  ST 


The  HERITORS  of  the  Parifli  of  Ancrum. 


Teinds. — When  a  titular  or  patron  brings  an  oBion^  in  order  to  have 
bis  rigbt  to  teinds  afcertained^  and  claims  arrears  for  forty  years  back^ 
a  colourable  title  of  pojfejfion  is  fufficient  to  defend  the  heritors  agatnji 
payment  of  thofe  wbicb  became  due  prior  to  the  decree  in  the  procefs  of 
declarator. 


SIR  John  Scott  having  brought  an  adion  againft  the  heritors 
of  the  parifh  of  Ancrum,  concluding  to  have  his  right  to  the 
teinds  aibertaiiKcl,  and  alio  claiming  arrears  for  forty  years  back, 
he  proauctd  as  Lis  title,  imo^  K  contrad  of  marriage  in  1675,  in 

which 
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ivhich  John  Scott  of  Ancrum  conveyed  to  Patrick  Scott,  liis  fon, 
:he  lands  and  barony  of  Ancrum,  "  with  the^ advocation,  dona- 
'  tion,  and  right  of  patronage  of  the  kirk  and  parochin  of  An- 
^  crum,  parfonage  and  vicarage  teinds  thereof:''  2do^  ACrown- 
harter  in  1676,  confirming  the  contrad:,  and  conveying  the  lands, 
^  cum  advocatione,  donatione,  et  jure  patronatus  ecclefiae  et  pa- 
^  rochiae  de  Ancrum,  decimis  reftoriis  et.vicariis  ejufdem/'  He 
arther  ftatcd^  that  a  fimilar  claufe  occurred  in  all  the  fiibfequent 
itles  to  the  eftate;  that  he  or  his  predeceflbrs  had,  for  a  century 
►ack,  uniformly  prefented  the  minifter  on  every  vacancy,  though, 
br  time  hnmemorial,  no  demand  had  been  made  by  them  againfl: 
he  heritors  for  payment  of  teinds.. 

The  defenders,  on  the  other  hand,  produced  a  number  of  dif- 
:harges  from  the  different  minifters  of  the  pari(h.  The  ftyle  of 
hefe  difcharges  was  by  no  means  uniform  :  In  fome  of  them,  tlje 
>ayment  was  accepted  in  full  of  the  ftipend  or  teind  due  to  the 
ninifter  ;  in  others,  as  in  full  of  "  the  teinds  of  the  lands  j  and  in 
hrce  difcharges  granted  to  one  heritor,  as  "  in  full  of  the  tack- 
*  duty/*  There  was,  however,  no  other  evidence  that  a  tack  had 
rver  exifted^ 

The  heritors  fartlier  maintained,  imq.  That  from  the  decifion 
59th  February  1680,  Scott  againft  the  Archbifhop  of  Glafgow,  re- 
ported by  Lord  Stair,  it  appeared,  that  in  1676  the  patronage  of 
he  parifh  of  Ancrum  belonged  to  the  Archbifhop,  and  confequent- 
y  that  the  Crown- charter,  granted  to  the  purfiier's  predeceflbr  in 
hat  y«ar,  was  null  i  and  that  as,  at  the  Revolution,  the  rights  of 
he  Bifhops  had  been  annexed  to  the  Crown,  the  purfuer  could  not 
lave  acquired  any  right  fubfequent  to  that  period,  unlefs  by  ad  of 
J^arliament,  or  at  leaft  a  new  grant  from  the  Crown. 

2do^  That  the  charter  1676  was  meant  to  convey  the  patronage, 
mt  not  the  teinds  of  the  parifti ;  Kilk.  v.  Teinds,  4th  December 
1748,  The  Marquis  of  Annandale  againfl  Irving. 

yio.  They  founded  on  the  authority  of  Keith;  the  decifion 
iQth  February  1680,  reported  by  Stair ;  a  decree  of  reduiSlion  of 
:ertain  valuations  obtained  at  the  inrtance  of  Mr  James  Scott,  de- 
igned "  Parfon  of  Ancrum,'*  dated  24th  July  1667;  ^^^  the  dif- 
:harges  produced,  as  eftablifhing,  that  the  parifh  of  Ancrum  was 
I  parfonage ;  and  they,  therefore,  contended,  that  the  purfuer,  who 
It  befl  was  only  patron  of  the  parifh,  had  no  right  to  the  teinds, 
IS  he  had  not  complied  with  the  regulations  of  the  adls  1690, 
:.  23. ;  1693,  c.  25.  by  getting  a  competent  flipend  modified  to 
:he  minifler. 

4^0,  They  infifled,  that  whatever  might  be  faid  as  to  the  pur- 
fuer's  right  to  the  teinds  in  time  to  come,  the  circumflances  of 
the  cafe  were  fufBcient  to  put  them  in  bona  fide  to  believe,  that 
their  teinds  were  liable  to  no  other  burden  than  the  accuflomed 
payment  to  the  minifler,  and  confequently  that  the  claim  for  ar- 
rears was  ill  founded  ;  Bankton,  b*  2.  tit.  8.  §  141. ;  Di£t.  Tack, 
p.  427.  Karl  of  Athole  againfl  Robertfon  ;  Di<5l.  vol.  i.  p.  iia; 
25th  Jime  1731,  Sterling  againfl  the  Fcuars  of  Denny. 

5  A  The 
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The  purfuer 

Anjwered :  \mOj  The  decifion  between  Scott  of  A nc rum  and 
the  Archbifliop  of  Glafgow  relates  to  the  patronage,  and  not  to 
the  teinds  of  th^parifli.  At  any  rate,  the  purfuer's  progrefs  fince 
the  Revolution  is  fufHcient  to  give  him  a  title  to  both  ;  for,  as  pa- 
tronages and  teinds  were  not  annexed,  the  Crown  may  make 
grants  of  them  without  the  authority  of  Parliament ;  Karnes,  SeL 
JDecif.  No.  72.  Donaldfon  againft  the  OlBcers  of  State  ;  22d  Fe- 
bruary 1783,  Murdoch  againft  Gordon;  Erfkine,  b,  2.  tit.  10.  §  23. 
zdoy  Except  in  the  cafe  of  Kirkpatrick- Fleming,  which  was  an 
erroneous  decifion,  charters  containing  claufes  fimilar  to  that  in 
the  charter  1676,  have  been  uniformly  imderftood  to  convey  the 
teinds  as  well  as  the  patronage  of  the  parifh  ;  Karnes,  Sel.  Deci£ 
p.  55.  1753,  Spalding  againft  the  Heritors  of  Kirkmichael  3  Ja- 
nuary 1763,  Heritors  of  Dairy  againft  Blair  ♦;  6th  June  1792, 
Ogilvie  againft  Scott. 

2fiOy  Admitting  that  the  parifli  of  Ancrum  was  at  one  time  a 
parfonage,  the  regulations  of  the  ads  1690  and  1693,  apply  only 
to  thofe  cafes  where  the  teinds  have  not  been  heritably  di^mned 
away  from  the  parfons  prior  to  their  dates,  and  where  the  perfon 
claiming  the  teinds  derives  his  right  altogether  from  thofe  ftatutes^ 
and  not  to  cafes  like  the  prefent,  where  the  purfiier  had  a  right  prior 
•  to,  and  independent  of  them  ;  and  even  if  he  were  claiming  un- 
der thefe  ads,  it  would  h^jus  tertii  to  the  defenders  to  objed,  that 
a  ftipend  had  not  been  regularly  modified  to  the  minifter  of  the 
parifh.  They  have  no  intereft  in  the  matter,  farther  than  that 
they  pay  no  more  than  the  amount  of  their  teinds.  Even  the 
minifter  could  not  ftate  the  objedion;  for,  provided  he  have  a 
fufficient  ftipend,  it  can  make  no  difference  whether  it  is  derived 
from  immemorial  ufe  of  payment,  or  from  a  regular  decree  of 
modification  and  locality. 

4/(?,  A  colourable  title  of  poffeiHon  will  no  doubt  liberate  from 
a  claim  of  arrears  ;  but  the  defenders  have  no  fuch  title^  They 
have  no  right  themfelves  to  the  teinds  ;  and  from  the  payments 
made  to  the  minifter,  they  had  no  reafon  to  believe  that  they 
were  exhaufted.  The  greater  part  of  the  difcharges  bear,  to  be 
for  ftipend  or  teinds  due  to  the  minifter :  And  although  it  may  be 
true^  that  where  a  titular  or  patron  has  been  accuftomed,  for  a  fe- 
ries  of  years,  to  receive  from  the  heritors  an  annual  payment,  in- 
ferior to'  the  real  value  of  the  teinds,  no  claim  for  arrears  will  be 
competent  at  his  inftance,  although  his  right  to  a  higher  (iun 
ftiould  be  afterwards  afcertained,  becaufe  the  heritors  had  good 
reafon  to  believe  that  no  fuch  claim  lay  againft  them  ;  yet  a  pay- 
ment made  to  one  perfon  cannot  hurt  the  intereft  pf  another  claim- 
ing on  a  different  ground ;  Fount.  30th  Jime  1698,  Bruce  againft 
Arnot ;  Kilker.  p.  555,  Smith  againft  Oliphant. 

The  Lord  Ordinary  found,  "  That  Sir  John  Scott  is  titular  of 
the  parifh  of  Ancrum,  and  that  he  has  a  right  to  the  bygone 
teinds  of  that  parifh  for  thirty-nine  years  laft  paft,  except  in  fo 

''  far 

*  Not  coUeded*  3 
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'^  far  as  the  defenders  can  inftrudl  that  they  have  paid  over  the 
*  fame  to  the  mmifter  of  the  faid  parifh.*' 

Upon  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench  :  The  purfuer  has  right  to  the  teinds  in 
queftion,  either  as  titular  or  patron.  It  will  he  time  enough  to 
determine  under  which  charader  he  holds  them,  when  a  fale  of 
them  is  brought  in  the  proper  Court. 

Claims  for  arrears  of  teinds  are  extremely  unfavourable.  If  the 
demand  had  been  made  in  proper  time,  the  heritors  would,  in  all 
probability,  have  purchafed  their  teinds.  Any  title  of  poflefllon, 
therefore,  fufEcient  to  put  them  in  bona  fide  to  fuppofe  that  they 
were  not  liable  to  a  claim  of  this  nature,  is  always  fuflained  as  a 
valid  defence  againft  it ;  and  fuch  the  circumftances  of  this  cafe, 
and  particularly  the  terms  of  the  difcharges  produced,  afford  to 
the  defenders.  The  only  difficulty  is,  whether  the  purfuer*s  right 
fhould  commence  from  the  citation  in  this  adlion,  or  only  from 
the  date  of  the  judgment  pronounced  in  it.  In  the  cafe  of  the 
Earl  of  Selkirk  againft  Macmoran,  Kathes  Seled.  Decif.  the  Court 
at  firft  found,  (7th  December  1763),  that  an  heritor  poflefling  his 
teinds  on  tacit  relocation,  was  liable  for  their  full  value  from  the 
date  of  the  citation  in  an  adion  brought  by  the  titular  in  order  to 
interrupt  it.  A  reclaiming  petition  was,  however,  prefented  againft 
this  interlocutor,  and  the  Court  found  (1764)  that  the  interruption 
only  took  place  from  the  date  of  the  judgment.  A  limilar  deci- 
fion  was  given,  14th  November  1765,  Earl  of  March  againft  Leifh- 
mans. 

Even  when  the  heritors  have  no  fuch  defence  as  occurs  in  the 
prefent  cafe,  it  is  always  very  difficult  for  the  titular,  in  an  ai5iion 
for  arrears,  to  afcertain  the  extent  of  his  right.  It  is  incumbent 
on  him  to  eftablifti  what  was  the  adtual  amount  of  the  teinds  each 
year;  for  he  is  not  entitled  to  fiibftitute,  in  its  place,  thofe  calcu- 
lations and  converfions  which  have  been  introduced  in  favour  of 
heritors,  in  procefles  of  valuation. 

The  Lords  unanimoufly  "  Found  it  unneceflary,  in  bocfiatu^  to 
"  determine  whether  the  refpondent  (purfuer)  is  titular  6r  patron 
"  of  the  parifli  of  Ancrum :  Found  the  petitioners  (defenders) 
"  liable  to  the  refpondent  in  payment  of  the  teinds  of  their  lands 
"  from  ^nd  after  the  date  hereof;  but  fuftained  the  defences  in 
"  fo  far  as  regards  bygone  teinds  previous  to  the  date  of  this  in- 
"  terlocutor.*' 

Lord  Ordinary,  Henderland.        A£t  TJwV.        Alt.  G.  Fergujfon.      Clerk,  Pringk. 

D.  D. 
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JOHN    LESLIE, 


AGAIN  ST 


The  Earl  of  KINTORE,  and  others. 


Teind€. — When  an  ejiate  is  let  to  a  general  lejfee  at  an  undervalue^  the 
rent  paid  by  tbe  tenants  to  bim^  and  not  tbat  paid  by  bim  to  the  land-- 
lord^  is  to  be  taken  as  tbe  rule  in  a  proce/s  of  valuation*  • 


PEter  Leslie  Grant,  in  1769,  granted  to  David  Orme,  wri- 
ter in  Edinburgh,  what  is  called  an  over4eafe^  for  fevcnty- 
fix  years,  of  the  whole  eftate  of  Balquhajrn,  wTiich  he  podefled 
as  heir  of  entail. 

John  Leilie,  now  proprietor  of  that  eftate  in  the  fame  chara£ter, 
having  brought  a  valuation  of  his  teinds,  contended,  that  the 
rent  paid  by  the  general  lellee  muft  be  taken  as  the  value  of  the 
lands,  and  which  rent,  though  now  inadequate,  he  alleged,  was  a 
fair  and  equal  one  at  the  date  of  the  leafe. 

The  Earl  of  Kintore  and  others,  obledled,  That  the  lands  had 
been  let  to  Mr  Orme  greatly  below  their  value,  as  the  only  means 
Mr  Leilie  Grant  had  of  indemnifying  him  for  the  large  advances 
he  had  made,  and  the  general  alfiftance  he  had  given  him  in  aC- 
ferting  his  right  to  the  eftate  :  And  farther. 

Pleaded:  Before  teinds  are  valued,  the  titular  is  entitled  to 
draw  them  in  kind.  The  valued  teind-duty  being  the  fubftitute  for 
them^  it  ftiould  be  afccrtained  according  to  the  real  value  of  the 
lands.  When  they  are  let  diredly  to  the  perfon  who  is  to  occupy 
them,  the  rent  will  be  prefumed  to  be  their  real  value  :  But  as,  on 
the  one  hand,,  it  is  a  fifth  of  the  conftant  rent  "  which  ilk 
*'  land  pays,'*  which  the  Legiflature  has  declared  payable  to  the 
titular,  and  the  landlord  is  not  liable  for  a  rife  of  rent  recently 
obtained,  becaufe  it  may  not  be  permanent ;  To,  on  the  other, 
the  titular  cannot  be  afFedted  by  the  landlord's  keeping  the  rent 
of  the  lands  below  its  natural  rate,  whether  by  taking  graflums, 
Kiiker.  v.  Feind,  No.  4.  6th  February  1745,  Sir  John  Maxwell 
againft  the  College  of  Glalgow  >  or  by  laying  a  part  of  the  rent 

on 
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WILLIAM-DANIEL-ARTHUR  FRANK,  and  his  TUTOR 

^d  litem^ 


AGAINST 


JAMES    FRANK   and   Others. 


Writ. — 1681,  c.  5.-*--^  deed^  ex  facie  regularly  executed^  fujlrrnedj 
altbougb  one  of  the  inftrumentary  witnejfes^  when  examined  ex  inter- 
vallo,  deponed  J  that  be  did  not  fee  the  granter Juhfcribe^  nor  bear  him 
acknowledge  his  fubfcription. 

It  is  not  ejfentialy  in  point  of  folemnity^  that  the  w\tneffes  Jhould  fuh- 
fcribe   in  pretence  of  the  granter^  or  that  the  deed  fhould  never  be 
out  of  their  ftght^  in  the  interval  betwixt  h'u  and  their  fubfcrip- 
tions. 


IN  the  redudion  of  the  fettlement  of  the  eftate  of  Bughtrig, 
executed  by  Charles  Frank  on  the  8th  February  1791,  the  in- 
ftrumentary witnefles  were  examined  foon  after  the  interlocutor 
of  the  loth  July  1793*,  allowing  their  evidence  to  be  taken; 
and  the  proof  on  the  whole  caufe  being  concluded,  a  hearing;  in 
prefence  took  place,  when  the  purfuer,  befides  endeavouring  to 
eftablifh  that  Charles  Frank  was  in  fuch  a  ftate  of  mental  imbe- 
cility as  to  be  incapable  of  making  a  fettlement,  contended,  that 
the  deed  was  defedive  in  point  of  folemnity  : 

imo,  Becaufe  one  of  the  inftrumentary  witnefles  did  not  fee  the 
granter  fublcribe,  nor  hear  him  acknowledge  his  liibfcription. 

idoy  Becaufe  the  inftrumentary  witnefles  did  not  fubfcribe  in 
prefence  of  the  granter,  but  in  an  adjoining  room,  and  after  the 
deed  had  been  for  fome  minutes  out  of  their  fight,  and  in  pofl^ef- 
fion  of  the  writer  of  it. 

Befides  the  granter,  who  was  confined  to  bed,  the  perfons  fup- 
pofed  to  be  prefent  at  the  execution  of  the  deed,  were  the  writer 
and  inftrumentary  witnefles ;  a  maid-ferv-ant  was  likewife  at  the 
door  of  the  room.  Of  thefe,  Tod,  one  of  the  witnefl^es,  and  fer- 
vant  to  the  granter,  deponed.  That  he  did  not  fee  him  fubfcribe 
nor  hear  him  acknowltdge  his  lubfcription  j  that  juft  as  he  was  en- 
tering the  rooni,  and  before  he  had  got  far  enough  to  be  able,  from 
the  fituation  ol  the  bed,  to  fee  the  granter,  he  was  defired  by  the 

writer 

•  See  No.  70. 
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RoUands  j  Di£l.  vol.  iii.  p.  467.  v.  Writ ;  Fount.  6th  I>ccember 
1695,  Elliots  againft  Riddell>  and  in  mutual  contrads,  Di£t,  ytrf.ii. 
p.  542. 

Anfwered :  The  folcmnities  required  in  the  execution  erf"  deeds 
depend  entirely  on  ftatute-law,  there  is  therefore  no  reafoning  by- 
analogy  from  the  laws  of  one  country  to  thofc  of  another.  In 
England^  an  exprefs  flatute  (29th  Cha*  II.  c.  3.  §5.)  has  eftablifli- 
ed,  that  the  witnefles  mull  in  certain  cafes  fubfcribe  in  preience 
of  the  granter ;  and  if  the  fame  had  been  intended  by  the  a<Sfc 
168 1,  it  would  have  exprefsly  declared  fo.  All  that  that  flatute 
requires,  however,  is,  that  the  witnefles  fhould  fee  the  granter 
fiiblcribe,  or  hear  him  acknowledge  his  fubfcription :  According- 
ly, in  pradlice,  it  is  not  underflood  to  be  eflential,  that  deeds 
fhould  be  fubfcribed  by  the  witnefles  in  prefence  of  the  granter. 
On  the  contrary,  it  is  very  common,  in  cafes  where  there  are  feve- 
ral  parties  to  a  deed,  for  the  man  of  bufinefs  to  put  it  into  the  hands 
of  two  of  his  clerks,  who  carry  it  round  to  the  difierent  parties, 
and  after  getting  it  figned  by  them  fcriatiMj  fubfcribe  themfelves 
as  witnefles  once  for  all  to  the  whole  fiibfcriptionft. 

The  Court  (one  Judge  only  excepted)  were  clearly  of  opinion, 
th^t  Mr  Frank  was  capable  of  making  a  fettlement ;  that  the  deed 
under  redudion  was  executed  agreeably  to  his  intention ;  and  that 
no  improper,  means  had  been  taken  to  obtain  it.  Indeed  none  of 
the  perfons  favoured  by  it  refided  near  the  granter,  or  knew  any 
thing  of  its  execution. 

On  the  other  objedions,  it  was 

Obferved  on  the  Bench  :  When  a  deed  is  ex  facie  regularly  exe- 
cuted, there  arifes  a  fl:rong  legal  prefumption  in  its  favour ;  and  it 
lies  upon  him  who  attempts  a  redudion  of  it,  to  eftablifli  his 
objedion  by  legal  evidence.  Judging  from  the  whole  circum- 
fl;ances  of  this  cafe,  it  is  not  proved  that  Tod  did  not  fee  the 
deed  under  redudion  figned  by  Mr  Frank.  On  the  contrary, 
it  rather  appears  that  he  was  in  the  room,  and  in  a  fituation 
where,  if  he  had  chofen,  he  might  have  feen  him  fubferibe 
It.  It  mud  therefore  be  prefumed,  notwithftanding  his  depofi- 
tion,  that  he  did  fo.  It  would  be  extremely  dangerous  to  fet 
afide  a  deed,  ex  facie^  fairly  and  regularly  executed,  upon  the 
evidence  of  an  inftnimentary  witnefs,  unlefs  it  be  completely  cor- 
roborated by  other  circumfl:ances,  particularly  when  that  evidence 
is  given  ex  intervalloj  and  when  a  wrong  account  of  the  mat- 
ter, whether  from  defign  or  want  of  recolledion,  may  be  fuf- 
peded. 

The  ad  1681  does  not  require,  in  point  of  folemnity,  that  the 
inftnimentary  witnefl!es  ftiould  fubfcribe  in  prefence  of  the  granter, 
or  that  they  fliould  not  lofe  fight  of  the  deed  in  the  interval  betwixt 
his  and  their  own  fubferiptions  ;  nor  has  it  been  fo  underflood  in 
pradice.  The  prefumption  of  law  is,  that  witnelRs  will  not  fiib- 
fcribe  a  deedunlels  they  are  Satisfied  of  its  identity  5  and  although 
3  there 
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there  never  ought  to  be  any  confiderable  interval  ;  yet,  when 
fuch  a  cafe  occurs,  it  muft  be  judged  of  upon  its  whole  circum- 
flances* 

The  Lords,  (4th  December  1794),  by  a  great  majority,  "  re- 
'*  pelled  the  reafons  of  redudion;'*  and  on  advifing  a  reclaiming 
petition,  with  anfwers,  they  "  adhered/' 

Lord  Ordinary,  Ejhgrove.       Aft.  Lord  Advocate  Dundas^     Dean  of  Faculty  Erjhine^ 
W.ErJkine.  Alu  SoUckoT'Ceneral Bhtir^     Geo* Fergujfon^    W.Murray* 

Clerki  Menzies, 

n.  D 


N^CLXIV.  March  3.  1795, 


VISCOUNT    ARBUTHNOTT. 


AGAINST 


JOHN     DOUGLAS. 


Prescription, — ^B  1772,  c.  72.  ^  37.  A  decree  of  conjiitution^ 
obtained  by  the  debtor  in  a  bill^  within  fix  years  from  its  date^ 
againjl  a  per f on  bound  to  relieve  him^  found  not  to  interrupt 
the  fexennial  prefcription  in  favour  of  the  creditor  in  the  bili,  al- 
though he  had  been  examined  on  the  verity,  of  his  debt  in  the  procefs  of 
conjlitutionj  and  had  on  that  occafton  produced  his  bilL 


IN  1770,  Mr  Douglas,  on  his  fon's  marriage,  conveyed  to  him 
the  lands  of  Tilwhilly,  under  burden  of  his  debts,  and  refer- 
ved  to  himfelf  the  lands  of  Inchmarlo,  free  of  all  burden. 

In  1772,  he  delivered  to  his  fon  a  lift  of  his  debts ;  but  no  fteps 
were  taken  to  authenticate  it,  as  relative  to  the  fon's  obligation* 
The  fon  died  in  1773,  leaving  the  prefent  Mr  Douglas  of  Tilwhil- 
ly in  infancy. 

The  lift  of  debts  was  found  in  his  repofitories,  marked  in  his 
own  hand-writing,  "  Lift  of  Debts,  Tilwhilly  elder,  1772.'* 

In  that  lift,  the  late  Vifcount  of  Arbuthnott  was  marked  as  a 
creditor  for  L.  6000  Scots,  or  L.  500  Sterling,  and  a  Mrs  Reid  for 
L.  1800  Scots,  or  L.  150  Sterling. 

SC  In 
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In  1 775 9  Mr  Douglas  of  inchmarlo  brought  an  adion  againft 
liis»grand£bny  narrating  the  fads  above  ftated ;  and  ccochidingy 
that  he  fliould  be  ordained  to  relieve  him  of  the  debts  contained 
in  the  lift. 

The  Ck)urt  allowed  the  different  creditors  to  be  examined  on  oath 
as  to  the  verity  of  their  debts. 

Mrs  Reid  declared^  that  the  debt  due  to  her  had  been  paid  by 
the  purfuer. 

The  Vifcount  of  Arbutbnott^  at  his  examination,  produced 
as  his  grounds  of  debt,  two  bills,  the  one  for  L.  521,  5  s.  dated 
28th  September  1774,  payable  at  Whitfunday  1775;  the  other,  for 
L.  156,  15  s.  dated  26th  May  T774,  and  payable  in  twelvemonths* 

The  Vifcount  deponed,  that  the  firft  of  thefe  bills  had  been 
granted  for  a  debt  of  L.  500  contraded  in  1769,  the  fiirplus  in  the 
bill  being  the  intereft  due  at  its  date  ;  and  that  the  fecond  had 
been  graftted  on  account  of  money  advanced  to  difcharge  the 
debt  due  to  Mrs  Reid.  Both  bills  were  immediately  returned  to 
the  Vifcount. 

In  1778,  a  judgment  was  pronounced,  finding  the  purfiier  en- 
titled to  payment  of  fuch  of  the  debts  as  he  had  difcharged  fincc 
the  date  of  the  lift,  (among  which  that  due  to  Mrs  Reid  was  men- 
tioned, but  no  no|:ice  taken  of  Lord  Arbuthnott's  having  (iicceed- 
ed  as  a  creditor  in  her  place),  and  obliging  the  defender  to  re- 
lieve him  of  thofe  debts  which  were  ftill  unpaid,  among  which 
the  debt  of  L.  6000  Scots  to  Lord  Arbuthnott  was  ranked,  but 
no  noticfe  taken  of  the  bill  which  had  been  granted  for  it. 

Mr  Douglas  of  Inchmarlo  died  in  1791,  and  the  late  Vifcount 
of  Arbuthnott  about  three  months  after  him. 

The  two  bills  above  mentioned  having  been  found  in  his  pof- 
feflion,  and  without  any  marking  of  payment  of  intereft  on  the 
back  of  them,  the  prefent  Vifcount  of  Arbuthnott  brought  an  ac- 
tion againft  Mb  Douglas  of  Tilwhilly,  (who  reprefents  his  grand- 
father), for  payment  of  them,  in  which  the  points  at  ifliie  came 
to  be  :  iffto,  How  far,  from  the  circumflftnces  of  the  cafe,  thefe 
bills  muft  not  be  prefumed  to  have  been  paid  :  2do,  How  far,  in- 
dependently of  this  prefumption,  all  claim  on  them  was  not  tut 
off  by  the  fexennial  prefcription. 

On  the  firft  point,  both  parties  founded  on  the  general  condufi 
and  fituation  of  their  predeceflbrs,  and  various  pieces  of  evidence 
in  fupport  of  their  plea. 

On  the  fecond  point,  the  purfiier 

Pleaded:  Prior  to  the  adl  1772,  the  Court  were  accuftomedto 
deny  adion  on  bills  of  an  old  date,  merely  from  the  prefumption 
arifing  againft  them  from  the  long  taciturnity  of  parties ;  but  what 
number  of  years  was  neceflary  to  afford  room  for  this  prefiimptioa 
depended  on  the  circumftances  of  each  cafe.  The  fble  objedof 
the  ftatute  was  to  fix  the  period  which  ftiould  be  required  fctf 
this  purpofe.  And  as  the  prefumption  of  common  law  applied 
only  where  there  was  a  complete  taciturnity  on  both,  fides,  fothe 
a<S  of  Parliament  applies  only  in  the  fame  circumftances.  Where- 
ever  this  taciturnity  has  not  taken  place,  and  the  parties  have  in 

any 
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any  way  acknowledged  the  fubfiflcnce  of  the  debt,  by  a  partial 
payment,  a  marking  of  intereft  on  the  back  of  the  bill,  a  difcharge 
For  it  granted  on  a  paper-apart,  or  otherwife,  the  Court  are  called 
;>n  to  judge  of  the  effe<ft  of  th«fe  circumftances,  in  the  fame  man* 
tier  as  before  the  date  of  the  flatute*  That  this  was  its  mean- 
ing, IS  evident  from  the  diftindion  which  it  makes  between 
the  bill  and  the  debt  for  which  it  is  granted ;  the  former  it  de- 
clares to  be  at  an  end  upon  the  lapfe  of  fix  years,  without  dili- 
gence being  done,  or  adion  commenced  on  it ;  while  it  allows 
the  debt,  even  after  that  period,  to  be  proved  by  the  writ  or  oath 
frf"  party.  And  flill  moremuft  the  cafe  be  taken  out  of  the  ftatute, 
where  the  debtor  has  exprefely  acknowledged  the  debt  during  the 
currency  of  the  fix  years. 

Now  the  decree  of  conflitution,  in  this  cafe,  if  not  a  document 
£)f  debt  in  favour  of  the  creditors,  is  at  lead  an  acknowledgement 
af  the  fubfiftence  of  their  debts.  In  that  adion,  thoogh  the  cre- 
ditors were  not  nominally  parties,  they  were  materially  intereft- 
ed.  It  was  no  doubt  commenced  in  order  to  prevent  them 
From  infifting  on  payment  from  their  debtor,  on  feeing  him  give 
tip  fo  great  a  part  of  his  property.  By  means  of  it,  they  got 
two  debtors  inftead  of  one.  After  its  date,  they  might  have 
brought  a  direct  adion  agalnft  the  prefent  defender  for  payment, 
although  he  had  not  reprefented  his  grandfather,  who,  in  fad,  held 
:he  decree  as  truftee  for  his  creditors,  who  confequently  are  entit- 
led to  the  benefit  of  it  without  the  formality  of  an  afiignation. 

Anfwered:  The  ad  1772  declares,  That  no  adion  (hall  lie  on  a 
bill,  after  fix  years  from  its  date*  have  elapfed,  unlefs,  in  the 
[nean  time,  diligence  has  been  done,  or  adion  commenced  on  it ; 
referving  to  the  creditor,  after  that  period,  to  prove  refting  owing 
by  the  writ  or  oath  of  the  debtor.  In  this  cafe,  twice  the  period 
af  prefer! ption  had  elapfed  before  a  claim  was  made,  during 
which  no  fteps  were  taken  to  enforce  payment,  and  no  writ  of  the 
iebtor  is  produced.    «^ 

The  foie  objed  of  the  adion  of  conflitution  was  to  authenti- 
cate the  lift  of  debts.  The  creditors  were  examined  in  it  merely 
AS  havers.  Betwixt  the  date  of  the  lift,  and  the  commencement 
Df  the  adion,  fome  of  the  debts  had  been  difcharged:  by  the  de- 
cree, Mr  Douglas  of  Inchmarlo  was  found  entitled  to  payment  of 
thofe  in  that  fituation,  and  to  relief  from  the  reft,  s  In  the  lift, 
only  one  debt  of  L.  6000  Scots  is  ftated  as  due  to  Lord  Arbuth- 
nott ;  and  although  it  appeared  from  the  proof,  that  the  debt  due 
to  Mrs  Reid  had  been  difcharged  with  money  borrowed  from  the 
Vifcount,  the  decree  takes  no  notice  of  that  tranfadion,  nor  in- 
deed of  either  of  the  two  bills  now  claimed  on.  And  although 
it  had,  that  circumftance  would  not  have  affeded  the  prefent 
[^ueftion. 

Prefcription  may  be  interrupted,  either  by  a  claim  made  by  the 
creditor  for  payment,  or  by  the  acknowledgement  of  the  debtor. 
A  claim  to  have  that  efFed,  muft  be  judicial.  And  it  has  been 
found,  even  that  a  decree  of  regiftration,  a  homing  without 
a  charge,  (Dalr.  nth  December  17 17,  Wright  againft  Wright),  or 
the  produdion  of  a  ground  of  debt  in  a  redudion-improbation,  that 

adion 
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•aftion  being  carried  no  farther,  (9th  March  1756,  Hayagainft 
his  Majefty's  Advocate  *,)  are  infufficient  for  that  purpofe.      In 
the  prefent  cafe,  no  claim  was  made  by  the  creditor.  And  with  re- 
fpeft  to  the  fuppofed  acknowledgement  of  the  debtor,  although  a- 
ny  ad  of  acknowledgement  will  interrupt  the  long  prefcription,  the 
iliort  prefcriptions  can  only  be  interrupted  by  a  writing,  which  proves 
refting-owing,  and  conftitutes  in  itfelf  a  valid  document  of  debt. 
Hence,  a  partial  payment,  or  a  marking  of  intereft,  will  not  have 
that  effed.    The  reafon  of  the  diftinftion  is,  that  the  former  pro- 
ceeds on  predimed  derelidion ;  whereas  the  latter  are  founded  on 
the  jealoufy  of  the  law  againft  informal  obligations,  and  the  con- 
fequent  prefumption,  that  parties  will  not  allow  them  to  (land 
long  over.     The  decree  in  queftion  would  not  have  interrupted 
even  the  long  prefcription.    It  was  res  inter  alios  to  the  creditors  j 
it  might  have  been  difcharged  gratuitoufly  without  their  confent, 
and  was  no  better  than  a  decree  by  one  obligant  againft  another, 
by  which  the  right  of  the  creditor  cannot  be  affeded. 

The  Lord  Ordinary  reported  the  caufe,  on  informations. 

The  Court,  (r3th  February  1794),  "  having  confidered  the 
"  whole  circumftances  of  the  cafe,  particularly  the  decreet  of 
"  conftitution  of  the  late  Tilwhiily's  debtj'*  repelled  the  de- 
fences. 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  it  was 

Obferved  on  the  Bench :  The  fexennial  prefcription  may  be  in- 
terrupted, like  every  other,  by.  the  debtor's  acknowledging  the 
fubliftence  of  the  debt  during  its  currency.  An  indefinite  par- 
tial payment  within  the  fix  years  may  not  have  this  efFedl,  be- 
caufe  it  affords  no  evidence  that  |he  refl  of  the  debt  was  then 
due.  It  may  have  been  extinguifhed  by  compenfation  or  other- 
wife.  But  a  payment  of  the  interefl  durij|g  the  currency  of  the 
fix  years  will  interrupt  the  prefcription,  as  affording  evidence 
that  the  whole  principal  fum  of  the  debt  was  then  due.  If,  for 
example,  fuch  payment  of  interefl  Ihould  take  place  only  a  day 
or  two  before  the  lapfe  of  the  fix  years,  the  ad  certainly  would 
not  apply,  as  the  Legiflature  could  not  have  meant  to  introduce 
a  prefcription^of  a  week  or  a  day. 

The  decree  in  1778  is  to  be  confidered  as  a  judicial  acknow- 
ledgement  on  the  part  of  the  debtor,  that  the  debt  now  claimed 
was  then  due.  The  currency  of  the  prefcription,  therefore,  was 
interrupted  by  it,  and  the  effed:  the  fame  as  if  a  new  bill  had  been 
granted  of  that  date  ;  but,  as  the  debt  thus  renewed  is  flill  con- 
fiituted  only  by  bill,  a  new  period  of  prefcription,  of  fix  years,  be- 
gan to  run  from  the  date  of  the  decree,  upon  the  fame  prin- 
ciple which  was  followed  in  a  cafe  of  the  feptennial  pre- 
fcription 

♦  From  the  report  cf  this  cafe  in  the  Faculty  Coneftion,  it  would  appear  that  the  con- 
Irary  was  lound  \  bin  iVoiv.  what  p^fleJ  ,  n  the  Bench,  when  the  prefent  cafe  was  advifed, 
it  is  believed  that  (hat  report  is  erroneous. 
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-fcription  reported  by  Bruce,  19th  January  1715,  Gordon;  and 
as  more  than  fix  years  elapfed  between  the  date  of  the  decree 
and  the  commencement  of  the  prefent  adion,  the  bills  in  que^ 
Hion  are  prefcribed. 

But  the  general  opinion  of  the  Court  feemed  to  be,  that  the 
bills  were  prefcribed  on  a  different  ground.  Nothing  interrupts 
the  fexennial  prefcription,  (it  was  obferved),  in  terms  of  the  aA 
1772,  except  diligence  or  adion  raifed  on  the  bill,  within  fix 
years  from  its  date.  ,  No  acknowledgement  of  the  debtor  within 
the  fix  years,  whether  by  payment  of  intereft,  or  otherwife,  can 
have  that  eflfed,  unlefs  it  be  fuch  as  would  of  itfelf  conlHtute  a 
valid  obligation  againft  the  debtor. 

Even  fuppofing  the  decree  of  conftitution  had  been  obtained 
after,  in  place  of  before  the  lapfe  of  the  fix  years,  the  •creditors 
Vere  not  parties,  and  are  not  entitled  to  found  on  it.  It  was 
intended  folely  for  behoof  of  Mr  Douglas  of  Inchmarlo,  aptd 
^ould  have  been  equally  neceflary,  although  he  had  himfelf,  be- 
fore that  time,  paid  the  whole  debts.  And  although  the  debts 
were  ftill  outftanding,  he  might,  on  'receiving  payment  from  his 
fon,  have  liberated  him  from  the  obligation  of  relief,  and  con- 
Terted  the  money  to  his  own  ufe.  He  might  even  have  dif. 
charged  the  obligation  gratuitoufly,  if  by  doing  fo  he  did  not 
render  himfelf  infolvent. 

« 
The  Lords  (i8th  November  1794)  "  fuftained  the  defence  of - 
^^  t\>e  fexennial  prefcription.'^ 

Upon  advifing  a  fecond  reclaiming  petition,  with  anfwers,  a 
doubt  was  exprefl^ed,  how  far  the  decree  did  not  fupport  the  debt 
for  40  years 4  but  the  Lords,  by  a  confiderable  majority,  -*'  ad- 
^'  hered.'' 

Xord  Ordinary,  HenderUmd.     Aft.  Lord  Advocate  Dundasy  John  Did/on.    Alt.  SMeitor^ 
Getural  Blait'f  M.  Ro/s,  9fai FergufoUf .  lait.         Clerk,  Gordon* 

D.  D. 


SD  NoCLXV. 


f .  . 


*^" 


380  .    JHfciSIONS    OF    THE        N^CL3CV. 

■aftion 
his  M; 


LXV-  March  3*  1795, 


Lord  FREDERICK  CAMPBELL,  Lord  Clerk-Regifter  of  Scotland, 


AGAINST 


ANtoREW  STUART,  Keeper  of  the  General  and  Particular  Re- 
gifter  of  Seifins  at  Edinburgh^ 


Public  Officer.— imo,  T^e  right  of  appointing  the  keeper  of  the 
general  regijier  of  feijins  belongs  to  the  Crown ^  and  not  to  the  Lord 
Clerk'RegiJler. 

2do,  The  Lord  Cleri-Regijler  has  the  right  of  marking  the  books  of 
the  general  regijier j  and  of  all  the  particular  regijier s  of  feifins^ 
and  is  alfo  entitled  to  the  ultimate  cujlody  of  them. 


THE  Lord  Clerk  Reglfter  was  originally  clerk  of  Parliament, 
and  of  the  other  great  courts  and  councils,  in  which  Capa- 
city he  had  the  charge  of  the  public  records ;  and  as  clerk  of  the 
Court  of  Seflion,  a  variety  of  records  were  by  fpecial  ftatuics  put 
under  his  care^  I597f  c.  265,  i6co,  c-  13,  1696,  c.  19. 

Independently,  too,  of  any  rtatute,  as  the  King's  great  clerk, 
he  was  the  keeper  of  all  records,  the  cuflody  of  which  was  not 
otherwife  provided  for.  In  this  way,  the  artillery  and  army  ac- 
counts, books  of  the  expence  of  the  King's  works,  books  of  rates, 
and  many  other  papers  of  the  like  fort  were  tranfmittcd  to  him. 
Almoft  all  records,  too,  of  a  judicial  nature,  fuch  as  notaries  pro^ 
tocols.  Sheriffs-books,  and  the  like,  were  fcnt  to  him  at  ftated  pe- 
riods, for  prefervation. 

In  former  times,  all  thofe  records  were  depofited  in  the  caftle 
of  Edinburgh,  and  more  recently  in  the  apartments  below  the 
Parliament-houfe,  whence  they  have  been  very  lately  removed 
to  the  New  Regifter-ofHce. 

After  various  ineffectual  attempts  to  eftablifli  a  record  of  feifins, 
and  other  writs  relative  to  feudal  property*,  the  aft  16 17,  c.  i6, 
was  pafled,  placing  the  regifters  of  feifins  on  their  prefcnt  footing, 
and  intrufting  the  care  of  them  to  the  Lord  Regifter.  This  fta- 
tute,  after  enacting  that  there  fliall  be  a  public  regifler,  "  in  which 
^^  all  reveriions,  regreffes,  l^c.  lliall  be  regiftratc,  ftatutes  and  or- 
"  dains  the  fuid  regifters,  and  regiltrations  forcfuid,  to  be  infert 

**  therein, 

♦  Soc  1503,0.  89.;  1540,  c.  79.;  1555,  c.  46.*,  alfo  two  unprlntcd  ftatutes  in  1599 
£nd  1634;  Aiis  of  Sederunt,  (Edinburgh  1790),  p.  29.  and  35, 
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iherein,  to  appertain  and  belong  to  the  prefent  Clerk  of  Regifter, 
md  his  deputes,  to  be  appointed  by  him  to  that  effed,  and  de- 
:ems  and  ordains  the  fame  regifters  to  be  annexed  and  incorporate 
with  the  faid  office  ;  and  that  the  Clerk  of  Regifter  prefent,  and 
to  come,  have  the  faid  office  as  an  proper  part  and  pertinent  of 
the  Clerk  of  Regifter  his  office,  make  and  conftitute  particular 
deputes,  one  or  moe,  for  all  the  days  of  their  lifetimes,  or  other 
wayrf  as  he  ftiall  think  expedient,  of  good  fame,  literature  and 
converfation,  for  whom  he  fhall  be  an(werable,  and  who  fhall  be 
refident  within  the  towns  and  places  after  fpecified,  at  all  times, 
::o  receive  from  the  parties  their  evidents,  and  to  regiftrate  the 
ame,  X^c. ;  and  the  faid  regifters  to  be  filled  up  by  the  /aid  de- 
iutesy  to  be  marked  by  the  Clerk  of  Regifters,  and  bis  deputes  to 
>e  appointed,  by  him  to  that  effedi^  with  an  note  of  the  particular 
iumber  of  leaves  that  the  fame  fhall  contain  ;  and  the  faid  re- 
gifters, after  filling  up  of  the  fame,  to  be  reported  to.  the  faid 
Zllerk  of  Regifter,  to  remain  with  him  and  his  deputes^  and  to  be 
patent  to  all  our  Sovereign  Lord's  lieges,  and  extradls  thereof 
o  be  given  by  him,  and  his  deputes  to  be  appointed  by  him,  du- 
ring all  the  days  of  their  lifetime,  or  other  ways  as  he  fhall 
liink  expedient  to  that  efled,  to  all  who  fliall  have  ndo  with  the 
ame,"  iSc.  The  ftatute  then  enmnerates  the  different  places 
ere  thefe  regifters  were  to  be  kept,  and  among  the  reft  *'  one  in 
:he  burgh  of  Edinburgh,  for  the  whole  lands  lying  within  the 
rounds  of  the  ShcrilFdom  of  Edinburgh  principal,  conftabularie 
of  Haddington,  Linlithgow,  and  Bathgate.''  The  ad  then  pro- 
2ds,  **  or  in  any  other  place  or  places  more  convenient,  as  the 
Clerk  RL'<i,illtT  fhall  think  moft  expedient,  due  intimation  being: 
made  to  x.\vc  lieges  of  the  fame,  and  the  faid  evidents  to  be  regi- 
ilrate  in  the  particular  books  appointed  for  the  lands  within  the 
bounds  of  ilk  SheritFdoin,  ftewartrie,  and  bailliarie  as  faid  is   or 


ys  or  tncir  iirecime,  or  otnerwayi 
:>edient  to  that  efftd  ///  liJinbnrgh*^'*^ 
Vfter  the  puffing  of  this  ad,  the  Lord  Clerk  Regifter  had  the 
.owing  appcMiitments  in  his  gift :  The  keeper  of  the  general  re- 
:er  of  ieilins;  and  the  keepers  of  the  twenty  particular  regifters; 
principal   clerks  of  fellion ;  the  clerks  to  the  commiilion  of 

teinds  \ 

Whether  what  is  now  called  the  General  Regifter  of  Stifins  was  firft  cftuhliflied  bj  this 

Ce,  i'eems  to  be  iomewhat  doubtful.     From  the  manner  in  which  the  latter  part  of  the 

Ce  is  expretTcd,  it  may  be  thought  that  there  was  fuch  a  record  then  exilliug;  and,  not- 

~:iftanding  the  dtfFcrencc  of  phrafeology,  it  is  not  impofiibie  that  it  may  have  been  no 

*r  than  the  books  of  Council  and  Seflion,  in  which,   from  the  unprintcd  a£b  1599  and 

4,  it  apper^rs  that  the  regirtration  of  the  documents,  mentioned  in  the  ftatntc  161 7,  was 

^pctent :  On  the  other  hand,  the  following  doiuet,  prefixed  to  the  firll  book  of  the  ge- 

r=»l  regilicr,  which  commenc-s  jSch  June  1617,  affords  a  pretty  ftrwig  ground   for  Ci)n. 

riing,  that  this  rcgiilcr,  (at  leall  in  its  prefent  form),  owes  its  origin  to  the  Itatute  1617: 

^tt  Edinburgh,  upon   the  days  after  fpecified,  the-writs  iind  evidents  foliowing  were 

r^roduced,   and  r^gillrate  in  this  buik,  being  the  firll  buik  of  the  regiltcr,  or  fcflion,  »p- 

;:ix)inted  for  regill ration  of  fafines.  reverlions,  and  other  writs,  ccnforme  to  an  acle  nfPar^ 

^damcnt,  made  in  the  month  of  Junii,   1617  y:ars^  be  Mr  Francis  Hay,  depute  keeper 

Uiereof,  and  hi:?  lliviuub  at  his  comniand." 
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teincls  j  the  keeper  of  the  minute-book  of  the  Court  of  SefSon  ;  the 
kedper  of  the  general  regifter  of  hornings  and  bills ;  and  the  clerk 
to  the  admiflion  of  notaries ;  and  he  continued  long  to  enjoy  this 
extenfive  patronage.  The  commillions,  however,  .granted  to  the 
diflferent  Clerk  Regi Iters,  from  1677  till  very  recently,  were  during 
pleafure  only,  (and  the  fime  indeed  was  the  cafe,  except  in  one  in- 
ftance,  with  the  commilEons  before  the  1 677),  which  uaight  have 
■fome^effed:  in  retraining  any  improper  exercife  of  his  ;power  in 
difpoftng  of  thefe  offices, 

Occalional  inftances  alfo  occur,  at  an  early  period,  of  tbe  Crown 
•referving  the  right  of  nomination  as  to  fonie  of  them. 

In  1676,  during  a  vacancy  in  the  ofiice  of  Clerk  Regifter,  the 
King,  by  a  letter  addrefled  to  the  Lords  of  Seffion,  ( A6l:s  of  Sede- 
runt, p.  124.  Edin.  1790),  beflowed  the  right  of  appointing  the 
clerks  of  feffion  on  the  Court  itfelf.  And,  accordingly,  when  Sir 
Thomas  Murray  was  made  Clerk  Regifter  in  November  -1677,  his 
commillion,  though  it  contained  the  power  in  general  of  naming 
deputes,  bore  the  following  limitation  :  **  Demptis  duntaxit  locis 
"  trium  ordinarium  clericorum  Concilii  et  Seftionis,  quos  nos  hac- 
"  tenus  ordinavimus,  in  pofterum  locari  per  Dominos  noftrae  SeC- 
"  lionis."  But  afterwards,  in  1680,  this  right  was  reflored  to  him, 
as  appears  from  the  King's  letter  to  the  Court,  (Ads  of  Sederunt, 
p.  146*)  which  explains  the  motives  for  returning  to  the  former 
practice. 

In  the  commiflion  to  Sir  George  Mackenzie,  Sir  Thomas  Mur- 
ray's fucceflbr,  power  is  given  him  to  name  all  deputies  whatever* 
But  in  1689,  the  office  of  Lord  Clerk  Regifter  was  beftow^ed  on 
Lord  Burleigh,  (then  Mafter  of  Burleigh),  and  four  others,  and 
their  commillion  bore  the  following  refervation :  "  Refervan.  no- 
"  bis  folam  poteftatem  nominandi  et  conftituendi  omnes  in  dido 
^*  regno  clericos,  de  did.  officio  pendentes." 

Lord  Burleigh  and  his  colleagues  remained  only  three  years  in 
office.  Lord  Tarbert  in  1692  was  appointed  fole  Clerk  Regifter,  and 
his  commiffion,  and  every  fubfequent  one  till  1728,  contained  the 
power  of  naming  deputies  without  any  limitation. 

In  1 716,  Lord  Marchmont,  (then  Lord  Polwarth),  was  appoint- 
ed Clerk  Regifter  during  pleafure,  with  theufual  powers  of  deputa- 
tion, and  with  a  falary  of  L.  444,  which  had  been  in  1708  granted 
for  the  firft  time  to  Lord  Glafgow,  then  Clerk  Regifter,  and  conti- 
nued to  his  facceflbrs. 

In  1728  the  falary  was  raifed  to  L.  i2co,  and  a  new  commiffion, 
alfo  during  pleafure,  was  granted  to  Lord  Marchmont,  in  which 
the  right  of  naming  all  the  fubordinate  officers  was  refervcd  to  the 
Crown y  in  the  fame  terms  which  had  been  ufed  in  the  commiiilon 
to  Lord  Burleigh  and  his  colleagues  in  1689. 

Ever  fince  that  period  the  commiffions  have  born  the  (ame  re- 
fervation. Prior  to  1771,  they  have  alfo  been  granted  during  jjlea- 
fure,  and  with  the  fame  falary  of  L*  1200,  except  in  the  cafe  of  Mr 
JHume  Campbell^  who  held  the  office  for  life,  with  a  falary  of 
ii.  1600* 

Lord 
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Lord  Frederick  Campbell  nas  neld  this  office  fince  1768.  He 
was  firft  appointed  during  pleafure,  with  a  falary  of  L.  1200;  but 
in  177 1  he  obtained  a  new  comniiffion,  gianting  It  to  him  for  life, 
under  the  fame  refcrvatlon,  however,  as  to  appointing  deputies, 
which  is  thus  exprefled  in  his  commlllion :  **  Refervan,  nobis,  et 
**  hseredibus  et  fucceflbribus  noftris,  folam  poteftatem  nominandi 
•*  et  conflituendi  omnes  clericos  dependentes  fuperdidl.  locum  et 
*'  officium  clerici  noftrorum  regiftrorum  et  rotulorum  infra  illam 
*'  partem  did!  regni  noftri.'* 

In  1670,  Sir  Archibald  Primrofe,  then  Clerk  Regifter,  appears  to 
have  granted  two  different  commiflions  to  Sir  John  Foulis;  one  ap- 
pointing him  keeper  of  the  two  regifters  of  feilins  in  Edinburgh, 
viz.  the  general  and  the  particular  regifter  j  and  the  other  appoint- 
ing him  the  Lord  Regifter's  deputy  or  afliilant,  for  rAarking  all 
the  particular  regifter  books  of  feilins,  and  of  receiving  them  back 
into  the  general  repolitory  when  filled  up.  Thefe  two  offices, 
though  diftindt,  became  thus  united  in  one  perfon;  and,  in  1701, 
upon  the  refignation  of  Sir  John,,  one  commillion  for  both  offices 
was  given  to  William  Foulis  by  the  Earl  of  Selkirk,  then  Clerk  Re- 
gifter, which,  for  a  time,  feems  to  have  created  the  idea  of  fome 
connedion  between  them. 

Mr  Foulis  having  died  in  1737,  the  Crown,  in  virtue  of  the  re- 
fer\'ation  in  Lord  Marchmont's  commiflion,  named  Mr  Baron 
iVIaule  his  fucceflbr.  This  commiilion,  (which  w^as  probably  co- 
pied from  Mr  Foulis*s),  after  the  preamble,  ^c.  proceeds  thus  : 
"  Nominamus  prefatum  Joannem  Maule,  annigenim,  duraii.  oro- 
**  nibus  face  vitae  diebus,  folum  et  unicum  clericum  et  cuftodem 

generalis  regiftri  falinarum,  reverfionum,  remunerationum,  refig- 

nationum,  ad  remanentiam,  aliorumque  fcriptonmi,  regiftrari 
'*  apuncluatorum  in  Scotia,  per  decimum  feptimum  actum  vigefimi 
*'  fecundi  Parliamenti  Regis  Jacobi  Sexti,  apud  Edinburgum  28. 
**  Januarii  1617,  et  (iibfequent.  ada  Parliamenti,  et  eti am  folum. 
**  et  unicum  clericum  et  cuftodem  particularis  regiftri  reverfio- 
"  num  fafinarum,  aliorumque,  infra  vicecomitatus  de  Edinburgh, 

principal.  Haddington,  Linlithgow,   et   Bathgate,  duran.  fpatio 

prsedidt.  et  foluni  et  unicum  ofliciarium  duran.  fpatigp  prsedift. 

ad  notandum  omnia  particularia  regiftra  fafinarum,  aliorumque 
**  fcriptorum,  infra  refpectivas  vicecomitatus,  in  quibus  particu- 
^*  laria  regiftra  cuftodiuntur ;  cum  numero  particular!  foliorum 
*^  quas  continent,  et  recipere  did.  libros,  feu  particularia  regiftra 
**  quando  Implcntur  et  rcdeuntur ;  eadcmque  cuftodire  pro  ufu  fub- 
^^  ditorum  iiollrorum,  et  ex  iifd.  dare  extrada  omnium  fcriptorum 
^*  et  evidentiaram  quas  continebuntur,  fecundum  priorem  praxin  et 
^^  conef[Donden.  legibus  Scotiae." 

.  On  Baron  Maule's  death,  Mr  Andrew  Stuart  was,  by  a  commiflion 
from  the  Crown, of  the  fame  tenor,  named  his  lucceflbr,  both  as  keei> 
<,»r  of  the  general  regifter  and  of  the  particular  regifter  of  feifins  for 
the  Edinburgh  diftrid.  In  virtue  of  this  commillion  he  has  been 
ever  lince  in  the  ufe  of  marking  the  books  of  both  :  But  although 
the  right  of  marking  the  books  of  the  other  particular  regifters, 
and   of  rcjcciving  the  books  of  all  the   regifters  after  they  are 

5  E  filled 


] 


386  DECISIONS    OF    T  H  E  N°  CLXV. 

filled  up,  is  likewife  contained  in  his  commiflion,  the  Lord  Clerk 
Regifter,  and  the  private  afli Hants  appointed  by  him,  have  uni- 
formly continued  to  perform  thefe  duties*,  and  alfo  to  have  the  ul- 
timate cuftody  both  of  the  general  and  oif  all  the  particular  regi- 
fters,  and  the  right  of  granting  extrads  from  them. 

Lord  Frederick  Campbell  conceiving  that  the  commiflion  grant- 
ed to  Mr  Stuart  was  ultra  vires  of  the  Crown,  brought  an  adlion 
of  declarator  againft  him,  his  depute  and  fubftitute,  and  likewife 
againft  the  Officers  of  State,  concluding  to  have  it  found  and  de- 
clared^ 1^,  That  as  Lord  Regifter,  he  and  his  fucceflbrs  in  office, 
and  deputies  to  be  appointed  by  them,  were  alone  entitled  to  keep 
the  general  regifter  of  feifins  ;  2dfyj  That  they  had  the  fole  right 
to  mark  the  books  both  of  the  general  regifter  and  of  the  particu- 
lar regifter  for  the  Edinburgh  diftrid,  previoufly  to  their  being 
filled  up,  and  that  Mr  Stuart  and  his  deputies  (hould  henceforth 
bring  the  books  of  the  faid  particular  regifter  to  be  fo  marked  be- 
fore writing  in  them. 

On  the  other  hand,  Mr  Stuart  brought  a  counter  adion  againft 
the  Lord  Regifter  and  his  deputes,  for  afcertaining  his  right  to  exer- 
cife  the  whole  fundions  vetted  in  him  by  his  commiffion,  and  par- 
ticularly thofe  which  he  had  not  hitherto  exercifed,  viz.  the  right 
of  marking  by  himfelf,  or  his  deputies,  the  books  of  the  whole  par- 
ticular regifters  of  feifins,  as  well  as  thofe  of  the  Edinburgh  di- 
ftrift,  and  of  the  general  regifter,  previoufly  to  their  being  filled 
up,  and  of  receiving  them  back,  and  keeping  them  when  filled  up  ; 
and,  in  general,  of  being  the  fole  keeper,  and  alone  entitled  to  give 
extracts  from  the  whole  books  of  all  the  regifters  of  feifins,  both 
general  and  particular,  from  the  time  of  the  inftitution  of  thefe 
records  down  to  the  prefent  day  f. 

The  adions  were  conjoined  j  and  the  Lord  Ordinary  having 
taken  them  to  report,  Lord  Frederick  Campbell,  in  fupport  of  that 
branch  of  his  libel  which  related  to  his  right  to  appoint  the  keep- 
er of  the  general  regifter. 

Pleaded:  The  claufe  introduced  in  the  commiflion  to  the  Lord 
Regifters  fince  1728,  referving  to  the  Crown  the  nomination  of 
"  omnes  clericos  dependentes  fuperdid.  locum  et  office ium,*'   can* 

not 

*  The  operation  of  marking  is  performed  by  the  Lord  RegiRer  thus  :  Before  each  book 
is  given  out  by  the  Lord  Regifter,  or  his  ailiftants,  to  the  keepers  of  the  different  particular  re« 
gifters,  every  leaf  of  it  is  numbered,  and  every  loth  fuperfcribed  by  one  of  thefe  afliflants. 
All  the  other  leaves  are  likewife  marked  by  the  fame  afliftant  witli  the  initial  letters  of 
his  name.  A  doquet  is  alfo  written  on  the  firft  page,  mentioning  the  number  of  leaves 
in  the  book,  and  giving  general  directions  about  the  manner  of  ingrofling  the  writings. 
Another  fliort  doquet  is  written  on  the  laft  page,  fpecifying  the  number  of  leaves  in  the 
book,  and  each  of  thefe  doquets  is  fubfcribed  by  the  Lord  Regifter's  private  man  of  bufi- 
nefs,  (who  has  a  commiflion  for  that  purpofe),  in  order  probably  to  check  the  number  of 
books  marked  and  given  out  by  his  aSf&llants. 

t  Thefe  aftions  were  brought  chiefly  in  order  to  determine  the  qneftion  of  right,  it  ha* 
ving  been  mutually  underfiood  by  the  parties,  that,  in  whatever  way  they  fliould  be  de- 
cided,  no  change  was  to  take  place,  in  regard  to  the  perfons  who  at  prefent  exerdfe  and 
reap  the  benefit  of  the  ofiices  in  difpute« 
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not  have  the  effed  of  vefting  the  patronage  of  this  office  in  his 
Majefty.  The  ftatute  1617,  not  only  declares  the  regiflers  of  fei- 
iins  "  to  belong"  to  the  Clerk  Regifter,  and  incorporates  them 
with  his  office  *,  but  alfo  exprefsly  empowers  him  to  name  deputes 
for  taking  care  of  them,  and  makes  him  refponfible  for  their  con- 
duft,  which  he  could  only  be,  on  the  fuppofition  that  they  were 
of  his  appointment.  Although,  therefore,  it  might  be  lawful  for 
the  Crown  to  referve  to  itfelf  the  appointment  of  the  Clerks  of 
Sefllon,  and  the  other  patronage  which  belonged  to  the  Lord  Re- 
gifter, independently  of  ftatute,  no  power  fhort  of  the  Legifla- 
ture  could  deprive  him  of  the  right  qf  naming  the  keeper  of  the 
general  regifter ;  Bacon's  Abridg.  voce  Prerogative. 

Accordingly  Baron  Maule,  Mr  Stuart's  predecefTor,  was  fo 
much  fatisfied  that  his  commiffion  from  the  Crown  in  1737  was 
inefte<^ual,  that  on  25th  May  1739,  he  obtained  a  ratification  of 
it  from  the  Marquis  of  Lothian,  then  Clerk  R^egifler;  and  after- 
wards, on  4th  March  1742,  he  altogether  abandoned  the  royal 
commiffion,  and  accepted  of  a  new  one  from  his  Lordfhip  in 
the  fame  terms.  This  tranfadion,  too,  befides  fhewing  how 
little  faith  the  Baron  had  in  the  right  of  the  Crown,  efTedually 
precludes  Mr  Stuart  from  founding  on  the  pofleffion  of  the 
Crown,  beyond  the  date  of  his  own  commiffion  in  1781.  But 
even  although  the  defenders  could  plead  pofleffion  from  1737,  the 
date  of  Baron  Maule' s  commilfion,  it  would  not  avail  them,  as  a 
ftatute  meant  tp  regulate  the  conftitution  and  public  police  of  the 
country,  and  not  introduced  from  any  temporary  circumftances 
in  the  fituation  or  manners  of  the  people,  cannot  go  into  defue- 
tude. 

Anfwcr€d\  The  prerogative  of  the  Crown,  in  the  diftribution 
of  public  offices,  can  only  be  limited  by  confuetudinary  law,  or 
an  exprefs  enadment  of  the  Legiflature  j  fuch  limitation  will  ne- 
ver be  prefumed. 

So  far  was  it  from  having  been  the  objed  of  the  Legiflature, 
by  the  aft  1617,  to  deprive  the  King  of  any  part  of  his  preroga* 
tive,  with  refpeft  to  the  office  of  Clerk  Regifter,  that  an  unprint- 
ed  aft,  pafled  that  very  year,  (17th  June  16 17),  which,  while  it 
limited  the  King's  power  as  to  the  number  of  officers  of  State, 
(of  whom  the  Lord  Regifter  is  one),  who  fhould  have  a  feat  in 
Parliament,  in  right  of  their  offices,  plainly  acknowledges  his 
right  to  fplit  them  in  what  manner  he  pleafed,  by  "  deputatioriy  divu 
"  Jiorty  or  otherwife."  And  accordingly  his  Majefty  frequently 
exercifed  thefe  rights,  in  the  courfe  of  the  laft  century,  with  re- 
fpeft  to  this  very  office. 

Moreover,  the  Crown  has  been  in  uninterrupted  pofleffion  of  the 
appointment  in  queftion  fince  1 737,  the  date  of  Baron  Maulers 

commiffion. 

*  Lord  Fredrick  Campbell,  in  his  libel,  only  claimed  the  right  of  naming  the  keeper 
of  the  general  regifter  \  but  he  admitted,  that  his  argument  went  the  len^  of  difpu« 
ting  the  Crown's  utle  to  appoint  the  keepers  of  the  particular  rcgiften. 


^ 
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commlflion.     What  is  faid  of  his  firft  accepting  a  ratificatic^;?, 
and  afterwards  a  new  commiflion  from  the  Lord  Regifter,  is  o( 
little  moment :  For,  i/,  As  it  is  not  pretended,  that  thefe  writings 
were  found  in  the  Baron's  repofitories,  there  is  no  evidence  that 
they  were  cither  afked  or  accepted  by  him.     2dly^  Although  the 
commifEon  from  the  Lord  Regifter  concludes,  like  that  from  the 
Crown,  recommending  him  to  the  Lords  of  Council  and  SeiHon 
to  adminifter  to  him  the  oaths  required  by  iaw,  and  "  admit 
"  him  to  the  exercife  of  the  forefaid  offices,"  it  is  confefled,  that 
it  never  was  produced  to  the  Court ;  nor  did  it  ever  become  a 
part  of  the  title  on  which  the  Baron  held  the  offices.     3^/y,  In 
1 76 1,  the  Baron  having  applied  for  and  obtained  a  falary  from' 
the  Crown,  of  L.  200  yearly,  the  warrant,  by  which  it  is  grant- 
ed, narrates  his  commilfion  from  the  King  in  1737,  and  no  other  ; 
and  it  appears  from  the  grant,  that  the  falary  was  beftowed  on 
him  as  an  officer  diredly  appointed  by  the  CrowTi. 

Befides,  although  Lord  Frederick  Campbel!  only  infifts  at  pre- 
fent  for  annulling  the  defender's  commiflion  as  keeper  of  the^«?- 
neral  regifter  of  leifins,  his  argument,  if  there  were  any  ground 
for  it,  applies  with  equal  force  to  voiding  it,  in  fo  far  as  it  ap. 
points  him  keeper  of  the  particular  regifter  for  the  Edinburgh  di- 
ftrid.  For  what  the  Lord  Regifter  calls  the  incorporating 
claufes,  are  at  leaft  as  ftrongly  applicable  to  the  particular  re- 
gifters,  as  to  the  general  one.  The  defenders,  therefore,  fo  far  as 
the  queftion  can  be  afit^ded  by  poflTeffion,  are  entitled  to  foiind  on 
the  continued  feries  of  appointments  by  the  Crown,  of  the  keep- 
ers of  all  the  particular  regiftcrs  of  feifins  in  Scotland. 

On  this  branch  of  the  caufe,  it  was 

Ohfervtd  on  the  Bench  :  Neither  the  words,  nor  the  fpirit  of  the 
aft  1617,  fupport  the  conftruftion  put  upon  it  by  the  Lord  Regi- 
fter. Its  objeft  was  to  regulate  and  improve  the  records  of  the 
country,  and  by  no  means  to  do,  with  refped:  to  this  depart- 
ment, what  has  never  been  done  wMth  regard  to  any  other,  to 
take  from  the  Crown  all  power  of  interference  in  the  nomina- 
tion of  the  fubordinate  officers  who  wxre  to  manage  its  different 
branches. 

The  Lords  unanimoufly,  (22d  May  1793),  "  fuflainedthe  de- 
*^  fences  pleaded  for  Mr  Andrew  Stuart,  his  deputies,  and  the 
Officers  of  State,  as  to  the  firft  conclufion  of  the  Lord  Regi- 
fter's  libel,  which  relates  to  the  keeping  of  the  general  regi- 
"  fter,  and  aflx)ilzied  him  therefrom/' 

The  Court  remitted  to  the  Lord  Ordinary  to  hear  parties  fur- 
ther on  the  Lord  Regifter's  claim,  to  mark  the  books  of  the  gene- 
ral regifter,  and  of  the  particular  regifter  for  the  Edinburgh  dif- 
trid  J  and  on  Mr  Stuart's  claims,  to  mark  the  books  of  the  ge- 
neral, and  all  the  particular  remitters,  and  alfo  to  the  ultimate 
cuftody  of  thefe  books^ 
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His  Lordfhip  afterwards  pronounced  an  interlocutor,  aflbilzie- 
ing  both  parties  from  the  refpedtive  aftioqs  brought  againft 
them. 

Againft  this  judgment  both  gave  in  reclaiming  petitions,  which 
were  appointed  to  be  anfwered. 

In  fupport  of  his  own  claim,  and  in  defence  againft  Mr  Stuart's, 
the  Lord  Regifter 


Pleaded:  The  ad  16 17  ordains  "  the  regifters  to  he  filled  up^hy 
the  /aid  deputes  j  to  be  marked  by  the  Clerk  of  Regifter,  and  bis 
deputies  to  be  appointed  by  bim  to  tbat  effedl.^^     Here  two  fets  of 
deputes  are  vifibly  diftinguiftied.     The  words   ^^ /aid  deputes  ob- 
"vioufly  refer  to  the  deputes  fpecified  in  a  former  part  of  the  fta- 
tute,  and  who  were  appointed  for  the  purpofe  of  keeping  the  differ- 
ent regifters.     On  the  other  hand,  the  deputes  laft  mentioned  are, 
on  plain  grammatrcal  conftruftion,  a  fet  different  from  the  form-^ 
er,  and  here  fpoken  of  for  the  firft  time.     They  are  appointed 
for  the  fpecial  purpofe  of  marking  the  books ;  and  not  only  is 
their  nomination  exprefsly  given  to  the  Lord  Regifter,  but*  they 
are  declared  to  be  bis  deputes y  or,  in  other  words,  the  inftruments 
or  hands  by  which  he  was,  in  all  time  thereafter,  to  perform  a 
material  branch  of  his  duty.     Accordingly,  although  the  com- 
•miflions  to  the  Lord  Regifter  fince  1728,  have  contained  a  refer- 
vation  to  the  Crown  of  naming  the  keepers  of  the  regifters,  not 
a  word  is  faid  in  them  which  can  be  conftrued  to  take  away  his 
right  of  marking  the  book^,  which  muft  therefore  be  held  to  re- 
main on  its  former  footing.     Were  Mr  Stuart,  indeed,  even  fo 
far  to  prevail,  as  to  be  found  entitled  to  continue  to  mark  the  ge- 
neral regifter  of  feifms,  and  the  particular  one  for  the  Edinburgh 
diftrid,  it  would  be  deftruftive  of  the  very  purpofe  for  which  the 
pradlice  of  marking  was  inftituted,  viz.  the  prevention  of  inter- 
polations J  for  the  fame  perfon  would,  in  that  cafe,  both  mark  and 
•fill  up  the  fame  books. 

The  only  foundation  for  Mr  Stuart's  claim  either  as  to  marking 
,the  books,  or  to  the  ultimate  cufiody  of  them,  arifes  from  the  terms 
of  hi^s  commiflion,  which  no  doubt  contains  thefe  powers  ;  but  this 
happened  merely  per  incur iam.    In  1701,  the  Earl  of  Selkirk,  when 
L,ord  R<^giftcr,^ranted  to  Mr  William  Foulis,  in  one  commiflion,  the 
•different  offices  of  keeper  of  the  general  regifter,  of  the  particular 
regifter  for  the  Kdinburgh  diftrift,  and  of  marking  the  books  of  all 
the  particular  regifters,  and  receiving  back  the  books  of  all  the  re- 
gifters. While  Mr  Foulis  held  thefe  offices,  the  Earl  of  Marchmont, 
•in  1728^  entered  into  a  tranfadion  with  Government,  whereby  he 
confented,  that  the  right  of  naming  the  keepers  of  the  different 
regifters  fliould  be  referved  to  the  Crown  j  fb  that,  when  Mr  Fou- 
lis died  in  1737,  ^^^^  Crown  had  the  right  of  filling  up  his  office 
of  keeper  of  the  two   regifters,  which  it  beftowed  on  Baron 
Maule  J  and  the  officer  who  wrote  out  his  commiflion,  having  co- 
pied it  from  that  of  Mr  Foulis,  he  naturally  fell  into  the  miftake 
of  inferting  in  it  not  only  his  appointment  to  this   office,  but 
likewife  tlie  claufc  whereby  he  had  been  appointed,  as  private  af- 

5  F  fiftant 
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jSftant  to  Lord  Selkirk,  to  mark  the  books,  and  receive  the  uit/- 
mate  cuftody  of  them.     This  claufe  has  alfo  been  continued  in 
Mr  Stuart's  commiflion;    but  what  fliews,  if  poflible,  ft  ill  more 
clearly,  that  its  infertion  proceeded  entirely  from  miftake,  is,  that 
neither  Baron  Maule,  nor  Mr  Stuart,  ever  attempted  to  exercife 
any  of  the  powers  contained  in  it,  excepting  that  of  marking  the 
books  of  the  general  regifter,  and  of  the  particular  one  for  the 
Edinburgh  diftrift,  of  which  they  thenifelves  were  keepers.    On 
the  contrary,  they  have  been  in  the  uniform  pradlice  of  tranfmit- 
ting,  at  the  end  of  every  ten  years,  to  the  Lord  Regifter  and  his 
private  deputes,  the  books  of  both  the  general  regifter,  and  of  the 
particular  regifter  for  the  Edinburgh  diftrift,  to  be  placed  by  them 
in  the  general  repofitory,  in  which  the  books  of  all  the  difierent 
regifters  are  ultimately  lodged. 

Jnfwered:  Although  it  were  granted  that  the  claufe  founded  on 
by  the  Lord  Regifter  imported,  that  the  deputy,  who  is  to  mark 
the  books,  muft  be  diifercnt  from  him  who  is  to  fill  up  the  regi- 
fter, there  is  nothing  either  in  that  claufe,  or  in  any  part  of  the 
ftatute,  which  indicates  that  the  Crown  ftiould  lefs  have  the  right 
of  referving  to  itfelf  the  nomination  of  the  one  officer  than  of 
the  other.  On  the  contrary,  every  expreflion  in  the  ftatute,  on 
which  the  Lord  Regifter  formerly  founded,  as  incorporating  with 
his  oflice  the  right  of  naming  all  the  fubordinaie  officers  employ- 
ed in  this  department,  occur  in  the  claufes  which  relate  to  the 
deputes  who  are  to  fill  up  the  regifters. 

At  all  events,  therefore,  it  is  cicar,  that  Mr  Stuart  might  name 
a  particular  deputy,  in  terms  of  his  commiflion,  for  marking  the 
books,  providing  he  were  a  different  perfon  fiom  him  who'fiUs 
them  up.  In  truth,  however,  when  the  ftatute  fpeaks  of  the  books 
being  marked  by  deputies  "  appointed  to  that  eirccfl/'  it  only 
means,  that  the  perfon  who  pcriorms  that  operation  muft  have  a 
commiflion  authorifing  him  fo  to  do,  and  not  that  he  ftiall  be  in- 
capable of,  at  the  fame  time,  keeping  the  regifter.  Accordingly, 
fince  an  early  period  of  the  laft  century,  in  fo  far  at  leaft  as  con- 
cerns the  general  regifter,  and  the  particular  regifter  for  the 
Edinburgh  diftrid,  the  ofllces  in  queftion  have  been  always  held 
by  the  fame  individual;  which  alfo  fliews,  that  their  union  is  not 
inconfiftent  with  the  ends  for  which  the  pradlice  of  marking  was 
introduced. 

Further,  as  it  is  not  denied  that  the  funcfllons,  both  of  marking 
the  books,  and  receiving  them  back  v/hen  filled  up,  have,  like  ma- 
ny others,  been  long  ago  feparated  from  the  perfon  of  the  Lord 
Regifter,  by  deputation,  fo  it  feems  to  be  equally  clear,  that  the 
Crown,  not  only  by  withdrawing  the  claufe  which,  in  his  commif- 
lion, gave  him  the  power  of  appointing  deputies,  but  by  inferting 
an  exprefs  refervation  of  that  right,  intended  that  thefe  offices 
fliould  thereafter  be  in  its  own  gift.  Accordinj^ly,for  a  period  of 
nearly  fixty  years,  it  has  exclufively  and  exprtfsly  exercifed  the 
right  of  nomination,  by  granting  them  firft  to  Baron  Maule,  and 
afterwards  to  Mr  Stuart,  both  of  whom  have  been  in  poff!t*flion 
of  the  right  of  marking  to  a  certain  extent. 

The 
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N-  CLXVL  March  7.  1795. 


MARGARET    RITCHIE, 


AGAINST 


ALEXANDER    BOWES. 


Passive  Title. — T'be  fads  proved  in  this  taje  found  to  infer  the 
pajjive  title  of  vitious  intromiJJi(m, 

IN  1788,  Margaret  Ritchie  obtained  a  decree  againft  Thomas 
Bowes,  excife-officer,  for  payment  of  L.  4  Sterling  yearly, 
as  the  aliment  of  a  baftar4  which  (he  had  to  him  in  1787,  until 
the  child  fhould  be  twelve  years  of  age. 

Thomas  Bowes  having  died,  (he  brought  an  adion  againft  his 
brother  Alexander  Bowes,  fupervifor  of  excife,  concluding  for 
L.  10  Sterling,  as  arrears  of  aliment  due  to  her  on  the  7th  March 
1793,  and  for  payment  of  it  in  future. 

Alexander  Bowes  ftated  in  defence,  that  he  did  not  repre- 
fent  his  brother;  and  the  purfuer  was  allowed  a  proof  of  his  ha- 
ving incurred  a  paflive  title,  by  vitioufly  intromitting  with  his 
efFeds. 

Thomas  Bowes  (it  appeared  from  the  proof),  about  fix  years 
before  his  death,  was  ftationed  at  Torholton,  where  he  fur- 
niftied  a  fmall  houfe,  for  which  he  paid  L.  2  :  17:5  yearly* 
From  Torholton  he  went  to  Glafgow,  where  he  hired  a  fur- 
niflied  room ;  and  having  confequently  no  ufe  for  furniture,  he 
fent  to  his  father's  houfe  in  Kilmarnock  the  following  articles, 
viz.  feven  chairs,  a  tent-bed,  and  a  table,  the  value  of  the  whole 
amounting  to  L.  5  :  15  :  6.  From  Glafgow  he  was  fent  to  Paifley, 
where  alfo  he  had  a  furnifhed  room.  He  died  there  in  February 
1791  ;  at  his  death,  his  property  confifted  of  fome  clothes,  a 
cheft,  a  filver  watch,  a  gun,  a.  pair  of  piftols,  and  a  fiddle, 
together  with  arrears  of  falary,  amounthig  to  L.  5,  13  s.  which 
the  defender  afterwards  received,  upon  his  receipt,  from  the 
coUedor  of  the  diftrid.  A  fifter  of  the  deceafed,  who  attend- 
ed him  in  his  illnefs,  brought  his  corps  to  Kilmarnock  in  a 
coach,  at  the  defire  (as  there  was  reafon  to  believe)  of  the 
defender,  and  alfo,  at  her  own  hand,  carried  along  with  her 
fome  of  the  effefts  above  enumerated.  A  few  days  after  the 
funeral  fhic  returned  to   Paifley  along  %with  the  defender,  when 
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they  packed  up  the  remainder  of  them.  What  became  of  them 
afterwards  the  witnefles  did  not  know.  The  defender,  before  he 
left  Paifley,  paid  the  medical  people  who  attended  his  brother, 
what  he  owed  for  his  lodgings,  and  fome  other  fmall  debts,  which 
in  all,  including  the  hire  of  the  coach,  and  other  funeral  expences, 
amounted  to  L.  i8  :  i8  :  4.  At  Whitfunday  1793,  the  father  left 
Kilmarnock,  and  came  to  refide  in  family  with  the  defender  at 
Dunfermline,  and  brought  along  with  him  the  furniture  which 
had  belonged  to  his  deceafed  fon. 

Such  being  the  amount  of  the  evidence,  the  defender  contend- 
ed, that  he  had  not  incurred  a  paffive  title  :  That  it  was  the  con- 
ftant  cuftom  of  the  Excife  to  pay  the  arrears  of  falary  due  to 
their  deceafed  officers  to  their  ncareft  relation,  without  requiring 
any  title  in  him,  merely  upon  his  (hewing  evidence  that  he  had 
paid  the  funeral  charges  :  That  it  was  his  fifter,  not  he,  who  got 
poffeffion  of,  and  carried  to  her  father's  houfe,  the  trifling  effeds 
which  belonged  to  his  brother  at  his  death  ;  and  that  although  he 
was  prefent  when  part  of  them  were  packed  up,  yet  having  Im- 
mediately after  fet  out  for  Edinburgh,  he  never  inquired  more  after 
them,  but  took  it  for  granted  that  his  fifter  carried  them  to  her  fa- 
ther's houfe,  as  (he  had  done  the  former  parcel :  That  with  his  bro- 
ther's furniture  he  never  had  any  concern:  It  had  been  fent  by  him 
to  his  father  cujlodia  canfuy  who  could  therefore  be  liable  for  it  only 
in  valorem.  And,  laftly,  that  although  he  had  taken  pofleflion  of 
all  his  brother's  effed:s,  he  would  not  have  incurred  a  paffive  title, 
as- he  had  never  heard  of  the  prefent  claim  againft  his  brother  till 
called  in  this  adlion :  That  in  the  whole  of  his  condud,  there  was 
not  the  (malleft  appearance  of  fraud :  That  the  efFeds  themfelves 
were  of  little  value ;  and  that  "he  had  already  paid  debts  of  his 
brother,  which  would  have  more  than  exhaufted  their  price,  if 
they  had  been  expofed  to  fale. 

The  general  arguments  ufed  on  both  fides,  refpeding  the  nature 
of  vitious  intromillion,  were  in  fubftance  the  fame  with  thofe  fta- 
ted  in  the  cafe  of  Wilfon  againft  Smith  and  Annour>  Fac.  Col. 
19th  June  1772,  where  alfo  the  whole  authorities  referred  to  will 
be  found. 

The  Lord  Ordinary  afl!bilzled  the  defender. 

On  advifi^e  a  reclaiming  petition  and  anfwers,  feveral  of  the 
Judges  were  for  adhering  to  the  interlocutor,  partly  becaufe  they 
thought  there  was  no  evidence  of  the  defender  having  intromitted 
with  any  part  of  his  brother's  effeds,  except  his  arrears  of  falary, 
in  doing  which  he  was  juftified  by  the  pradice  of  the  Excjfe,  and 
partly  becaufe  it  was  clear  that  he  had  already  bona  fide  paid 
debts  to  a  larger  amount  than  the  whole  value  of  the  property  left 
by  his  brother. 

A  majority  of  the  Court,  however,  were  for  altering  the  inter- 
locutor. If  the  paflive  title  of  vitious  intromiftion  ftill  exift  in  our 
law^  (it  was  obferved),  the  defender  has  incurred  it.  The  pradice  of 
the  JEicife,  to  pay,  without  a  title,  cannot  affeft  the  general  rules  of 
law.     Independently  of  this,  however,  all  his  brother's  efleds  have 
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ultimately  landed  in  the  defender's  houfe,  as  his  father' anddiler 
now  refide  with  him;  and  they  aded  utidei*his  eye,  knd  wkh  hisper^ 
mifljon,  in  taking  away  what  they  received.  It  appears^  cllfb),  that 
he  had  interfered  with  a  part  at  leaft  .of  thcife  efiedls^,- before  thty 
were  carried  away,  yet  he  did  not  fo'muth'  as  caufe  an  itfrentory 
of  them  to  be  made.  His  brother  muft  aHb^'  at  his  death,  have 
had  fome  ready  money,  though  probably  ndt  much  5  of  thi^  how^ 
ever,  no  account  has  been  given.  The  defender,  befidesV  took  the 
whole  charge  of  fettling  his  affairs.  (  He  alfo  ordered  acoieh  bu-p 
rial,  which  was  improper,  iinlefs  he  meant  to  giVe  out  of-tus^own 
pocket  what  money  fhould  be  neceffary  to  pay  his  brother's  debts, 
in  fo  far  as  his  own  funds  were  inlufficient  for  that  purpofe.  In 
fliort,  he  had  a  general  intromiflidn  and  management,  without  the 
ceremony  of  a  title,  and  therefore  muft  be  prefumed  to  have  had 
an  animus  of  reprefenting. 

The  Court,  (28th  January  1795),  ^  found  the  defender,  as  in- 
"  tromitter  with  the  effeds  of  his  deceafed  brother,  liable  in  the 
*'  debt  due  to  the  purfuer,  with  the  expence  of  procefs.** 

And  on  adviCng  a  reclaiming  petition,  with  anfwers,  the  Lords 
''  adhered." 

Lord  Ordinary^  Dunfinnan^      A&.  HotymaH.      Alt.  Flttcher.      Clerk,  Gordon. 

R.  D, 


N^  CLXVII.  March  10.  1795. 

ADAM   LIVINGSTON   and  Others, 

AGAINST 

GEORGE  FARQUHAR  KINLOCH. 

Arrestment. — When  the  rent  of  4be  current  year  is  payable  at  JVbit- 
fund  ay  and  Martinmas^  an  arrejlment  before  Wbitfunday  will  only 

attach  the  rent  payable  at  that  term. 

-» 

THE  rents  of  the  eftate  of  Craigforth  (the  tenants  of  which' 
in  general,  enter  into  pofleffion  at  Martinmas,  and  pay  their 
rents  at  Whitfimday  and  Martinmas,  by  equal  portions)  having 
been  arretted  by  different  creditors  of  the  landlord,  the  tenants 

raifed 
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raifed  a  proceft  of  multiple-poinding,  in  which  the  rents  payable 
at  Martinmas  1792  were  claimed  by  Colonel  Liringfton,  and  o- 
thers,  upon  an  arreftment  executed  on  the  12th  of  November  1791  j 
and  by  Mr  Farquhar  Kinloch,  upon  an  arreftment  executed  on  the 
18th  June  1792. 

The  Lord  Ordinary,  "  in  refpeft  it  is  admitted  that  the  rents 
*'  of  the  efl;ate  of  Craigforth  are  payable  at  two  terms  in  the  year, 
**  Whitfunday  and  Martinmas,  in  equal  portions,  found,  that  the 
**  arreftments  laid  on  in  the  hands  of  the  tenants  on  the  1 2th  No- 
"  vember  1791  attached  only  the  current  rent  that  became  pay* 
*'  able  at  Whitlimday  1792,  and  that  the  arreftments  on  the  i8th 
"  June  1792  attached  the  rents  that  became  payable  at  the  term 
*'  of  Martinmas  following/* 

In  a  petition  for  Colonel  Livingfton  againft  this  interlocutor,  it 
was  ftated.  That  not  only  arrears  due  by  a  tenant,  but  current 
rents,  may  be  attached  by  arreftment.  That  by  current  rents, 
are  meant  thofe  quorum  dies  cejjity  fed  nondum  venit ;  DirL  v.  Ar- 
reftment. Erfk.  b.  3.  t.  6.  §  9 ;  and  that  although  rents  may  be 
made  exigible  by  termly  payments,  the  obligation  to  pay  a  year's 
rent  is  an  unum  quid,  which  cannot  be  divided,  and  is  whol- 
ly incurred  by  poflefljon  for  the  finalleft  part  of  the  year,  and 
that,  confequently,  the  rents  claimed  were  current  on  the  12th  No- 
vember 1791 ;  on  which  account^  accordingly, the  landlord  might 
then  have  fequeft  rated  the  flock  of  the  tenant  for  payment  of 

them. 
*• 

The  Lords,  unanimoufly,  refufed  the  petition  without  anfwers. 

Lord  Ordinary,  Ankerville.      For  the  Petitioner,  Z>.  Catbcart^      Clerk,  Menzies. 
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N°  CXLVIII.  May  13.  1795. 


WILLIAM    GRAHAM, 


AGAINST 


The  CREDITORS  of  Harry  Graham, 


H£iR  Apparent. — Tailzie* — Ad  1695,  c.  24.—-^  per/on  having 
for  many  years  pojfejfed  in  apparency^  and  having  died  without  making 
up  titles  to  an  ejlate  which  was  JiriBly  entailed^  but  the  entail  of 
which  was  recorded  only  a  few  years  before  his  deaths  upon  an 
application  from  the  fubjiitutes  of  entail^  his  creditors^  who  bad 
done  no  diligence  againji  him^  were  found  not  entitled  to  attach 
the  ejlate y  although  their  debts  were  contrasted  before  the  entail  was 
recorded. 


HAkky  Ckau AM  fenior,  in  1737,  executed  a  ftrid  entail  of 
the  eftate  of  Hourfton.      In  1738,  he  was  fucceeded  by  his 
fon  Charles  Graham,  who  took  infeftment  on  the  entail. 

In  1744,  Charles  was  fucceeded  by  his  fon  Harry  Graham  junior  ^ 
who  poflielled  the  eftate  in  apparency  till  his  death  in  1776. 

The  entail  was  recorded  in  the  regifter  of  tailzies  in  1773,  up- 
on an  application  from  the  fubftitutes. 

Harry  Graham  junior  contra<5led  debts  to  a  large  amount, 
chiefly  before  the  entail  was  recorded,  but  partly  after  that* 
period.     None  of  his  creditors  did  any  diligence  againft  him. 

Upon  his  death,  Alexander  Graham,  the  next  heir  of  entail,  but 
not  heir  of  line  to  Harry  Gr2ih^.m junior,  entered  into  pofleflion  of 
the  eftate,  and  conneded  himfelf  by  regular  feudal  titles  with 
Charles  Graham,  the  perfon  laft  infeft. 

The  creditors  of  Harry  Graham  junior,  and  alfo  certain  ere* 
ditors  of  Charles  Graham,  his  father,  then  led  adjudications 
againft  the  eftate  j  and  upon  Alexander's  being  fucceeded  by  his 

only. 
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only  fon  William  Graham,  they  raifed  a  procefs  of  ranking 
and  fale,  in  which  the  different  fubftitutes  were  called  as  de- 
fenders* 

The  eftatc  was  fold  by  authority  of  the  Court  of  Sefllon,  and  the 
ranking  of  the  creditors  referved  for  future  difcuilion. 

In  the  ranking,  William  Graham,  the  heir  of  entail,  contended, 
that  none  of  Harcy  Graham'^s  creditors,  not  even  thofe  whofe 
debts  had  been  contraded  before  the  entail  was  recorded,  had 
right  to  be  ranked  on  the  price;  and 

Pleaded:  By  the  common  law  of  Scotland,  the  creditors  of  a 
perfon  pofleffing  a  landed  eftate  in  apparency,  however  long  that 
poffeffion  may  have  been  continued,  cannot  attach  it  for  paynient  of 
their  debts  j  and  the  next  heir  is  entitled  to  make  up  titles  to 
the  eftate,  without  being  obliged  to  difcharge  them,  Stair,  b.  2. 
t.  3.  §  16.  The  adl  1695,  c,  24.  was  intended,  in  fome  degree,  to  re- 
move this  hard(hip.  It  declares,  that  every  perfon  who,  fince 
1  ft  January  1661,  whether  by  adjudication  on  his  own  bond,  or 
by  fervice,  has  made  up  titles  to  an  eftate,  or  ftiall  do  fo  in  future, 
by  conneding  himfelf  with  the  perfon  laft  infeft,  and  palling 
by  his  immediate  predeceflbr,  dying  in  apparency,  ftiall,  pro- 
vided the  latter  had  been  three  years  in  pofteftion,  be  liable  for 
his  debts  and  deeds,  "  in  fb  far  as  may  extend  to  the  value  of  the 
"  faid  lands  and  eftate,  and  no  farther,  deducing  the  debt  al- 
**  ready  paid  ;  and  ?lfo,  with  this  order  as  to  the  time  paft,  that  all 
*'  the  true  and  lawful  debts  of  the  apparent  heir  entering,  as  faid  is, 
^*  and  already  contracted,  with  the  true  and  real  debts  of  the  pre- 
"  deccflTor  to  whom  he  enters,  ftiall  be  preferred  in  the  firft 
^'  place/' 

This  ftatute,  which  being  corredory  of  the  common  law,  is  to 
•  be  ftridly  interpreted,  did  not  make  the  debts  of  the  interjeded 
perfon  real  incumbrances  on  the  eftate ;  nor  could  it  have  done 
{6  confiftently  with  feudal  principles,  and  the  fecurity  of  the;  re- 
cords. It  merely  created  a  perfonal  claim  againft  the  next  heir,  in 
cafe  he  conned  himfelf  with  the  perfon  laft  infeft,  to  the  extent 
of  the  benefit  which  he  draws  from  the  eftate.  Bankt.  b.  3.  t.  5. 
^  107  ;  Erfk.  b.  3.  t.  8.  §  94. 

The  heir  making  up  titles  in  the  manner  pointed  out  by  the  fta- 
tute, becomes  liable  for  his  predeceflbr's  debts,  in  the  fame  man- 
ner as  if  they  had  been  at  that  moment  contraded  by  himfelf. 
The  ftatute,  however,  certainly  did  not  mean,  that  they  fliould  be 
in  a  better  fituation  than  his  owii  debts.     The  claim  under  the 
ftatute  can  only  apply,  therefore,  when  the  heir,  by  his  entry,  ac- 
quires a  right' of  affeding  the  eftate  by  his  own  debts  and  deeds  ; 
and  this  holds  only  where  he  pofl!eftes  in.fee-ftmple,but  not  where, 
as   in  the  prefent  cafe,  he   fucceeds   as   heir  under  a  ftrid   en- 
tail, and  becomes  little  better  than  a  mere  liferenten     Indeed, 
from  the  laft  claufe  of  the  ftatute  giving  a  preference  to  the 
debts 'of  the  predeceflbr  laft  infeft,  and    to  thofe  of  the  heir 
who  enters,  over  the  debts  of  the  interjeded  perfon,  it  is  clear, 
that  the  ftatute  was  not  meant  at  all  to  apply  to  entailed  fuc- 
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ceffion ;   for  as  thefe  two  clafles  of  preferable  debts  do  not  af- 
fed  an  entailed  eftate,  flill  lefs  furely  can  the  poftponed  ones. 

At  any  rate,  the  right  of  the  creditors  could  only  extend  to  a 
perfonal  claim  againft  the  heir  who  made  up  titles,  to  the  extent 
of  the  rents  intromitted  with  by  him. 

An/were d :  The  regiftration  of  an  entail  is  eflentially  requifite 
in  order  to  make  it  effedual  againft  creditors  and  purcbafers. 
Till  that  ftep  is  taken^  the  pofleflbr  of  the  eftate,  in  fo  far  as 
they  are  concerned,  is  to  be  con(idered  as  holding  it  in  fee-fimple. 
The  rights  which  they  have  acquired  cannot  be  afieded  by  the 
entail  being  afterwards  recorded,  whether  at  the  defire  of  their 
own  debtor  or  of  the  fubilitutes  ;  and  their  debts  are  to  be  con- 
iidered  as  the  debts  of  the  tailzier,  which  are  tranfmitted  as  a 
burden  on  the  (ucceflive  heirs  of  entail. 

It  was  the  obje<5f  of  the  z€t  1695,  to  put  creditors  contracSling 
with  an  heir  apparent  three  years  in  pofleflion,  in  cafe  the  next  in 
fuccellion  ihould  make  up  titles,  paiOng  him  by,  in  the  fame  fitua- 
tion  as  if  their  debtor  had  completed  his  titles;  a  fa£t  which 
they  Tery  naturally  take  for  granted,  from  their  feeing  him  fo 
long  exercife  the  rights  of  proprietor. 

No  argument  can  be  drawn  from  the  claufe  in  the  (latute,  gi^- 
ving  a  preference  to  the  creditors  of  the  perfon  laft  infeft,  and  of 
the  heir  entering,  over  thofe  of  the  perfon  dying  in  apparency. 
So  ftrougly  was  the  Legiflature  imprefled  wit;h  tlie  favourable  fi- 
tuation  of  the  creditors  of  the  Tatter,  that  in  queflions  with  the 
heir  entering,  it  gave  the  flatute  a  retrofped  gf  30  years,  but 
it  was  thought  unreafbnable  that  this  retrofpedl  fliould  afieA 
the  interefls  of  thofe  creditors  who  alone  had  formerly  any  claim 
againft  the  heir  in  pofleflion ;  but  this  claufe,  it  is  evident,  ap- 
plies only  to  debts  contraded  between  1661  and  1695. 

The  Lord  Ordinary  reported  the  caufe. 

Obferved  on  the  Bench :  The  queftion  is  not,  Whether  the  debt$, 
when  contraded,  were  ftruck  at  by  the  entail;  but,  whether  they 
can  now  be  made  efFedual  againft  the  tailzied  eftate,  although  no 
ftep  was  ever  taken  to  conned  the  perfon  who  contraded  them 
with  it,  and  although  the  next  heir  cannot  afted  it  with  his  own 
debts,  the  tailzie  having  been  rendered  complete,  by  regiftration, 
before  he  fucceeded  ?  The  ad  1695  introduces  merely  a  paili\e 
t  tie  againft  the  heir  in  pofleflion,  and  therefore  it  can  only  reach 
fubjeds  which  he  himfelf  can  burden. 

The  Lords  fuftained  the  objedion. 

A  reclaiming  petitiofi  was  (2d  JClne  1795)  refufed,  without  an- 
w  rs. 

Lord  Reporter,  Dregborn.      For  the  Objedor,  Hon^man.      Alt.  Da.  WilRamfon^ 
Ja.  Montgomery.      Clerk,  Menzies. 

D,  D. 
N*CLXIX. 


May  1795-         COURT    OF    SESSION-  399 


N*'  CI^XIX.  Afoy  14.  1795. 


The    EARL    of  F  I  F  E, 


AGAINST 


Mr8  MARTHA  MACKENZIE  and  ELIZABETH  FRASER. 


"Clause. — TT)e  claufe  under  mentioned  found  not  to  convey  nomina  de- 
bitorimiy  nor  bank-notes. 


ALEXANDER  Udney  Duff,  by  poftnuptiai  contrad  of  mar- 
riage, difponed  *'  to  and  in  favour  of  his  wife,  Mrs  Marga- 
ret Duff,  in  cafe  (he  ihall  happen  to  furvive  hiro,  and  to  her 
heirs,  executors  and  aflignees,  the  whole  moveable  j^oods^  gear  and 
effeds^  which  (hall  belong  to  him  at  the  time  of  his  deceafe,  in- 
cluding hcirlhip-moveables,  houfehold-fijrniture,  outfight  and 
infight  plenifhing,  filver-plate,  jewels  and  linens ;  and  in  ge- 
neral,-  all  moveable  goods  and  effe&Sy  of  whatever  kind  and  de- 
nomination, (hall  happen  to  belong  to  him  at  the  time  of  his 
**  death,  and  that  free  pf  all  debts  and  deductions  whatever/' 

Mr  Udney  Duff  predeceafed  his  wife  j  and  on  her  death,  the 
Earl  of  Fife,  her  general  difponee,  brought  an  adtion  againft  her 
liufband*s  executors,  in  which  he  claimed,  under  this  claufe,  his 
•whole  perfonal  eftate,  amounting  to  above  L.  15,000,  confifting 
of  bonds  and  bills,  and  L.  400  in  Bank-notes^  found  in  his  repofi- 
tories  at  his  death.  On  the  other  hand,  Mrs  Martha  Mackenzie', 
and  Elizabeth  Frafer,  Mr  Duff's  executors,  contended,  that  the 
claufe  reached  corpora  mobiJia  only,  in  contradiftindion  to  nomina 
debitorum ;  and 


€€ 
€* 
4€ 


Pleaded :  If  it  had  been  intended  to  convey  bonds  and  bills, 
or  even  money,  they  would  have  been  exprefsly  enumerated  j  but 
fo  far  from  this,  the  claufe  is  expreffed  in  a  technical  language, 
which  is  underftood  to  comprehend  only  moveable  goods  pro- 
perly fo  called,  not  debts  nor  ready  money.  Befides,  as  the 
claufe  enumerates  houfehold-furnlture,  filver-plate,  ^c*  it  can 
only  carry  things  of  the  fame  fort  with,  and  not  of  greater  '^a- 
lue  than,  thofe  enumerated ;  Dirleton,  voce  luhibition ;  Clerk 
Home,  i8th  February  1737,  Cuningham;  Falconer,  19th  Feb- 
ruary 1745,  Ker ;  1776,  Frafer*j  Fac.  Coll.  17th  November  1758, 
Johnfton  againft  Wilfom 

The 
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The  executors  alfo  took  notice  of  fomc  particular  circumftaticet      I 
.attending  the  executioa  of  the  deed,  from  which  thcfy  inferred, 
that   it  was  not  the  granter's   intention   to  include  his  money- 
<€ftate ;  and  they  founded  on  Lord  Stair's  Report  of  the  decifion, 
aft  December  1699,  Henderfon,  as  tending  to  fupport  their-  con- 

ftrutftion,   though,  upon  fpecial  oircumftances,  an  oppoiite  judg* 

ment  was  given. 

Anfwered:  The  word  ^  goods^*  comprehends  executry  of  all 
iinds,  and  is  fo  applied  in  the  ftatutes  1540,  c.  120. ;  and  1690, 
c.  26.  In  like  manner,  **  gear,"  both  in  law  and  in  common 
language,  means  ready  money,  and  notnina  debitorum,  and  is  ac- 
cordingly exprefsly  ufed  in  that  fenfe  in  the  ad  1669,  c.  19.  The 
wor<is  **  goods  and  gear,"  taken  4:ogether,  therefore,  clearly  car- 
ry the  whole  perfonal  eftate;  Dalrymple,  i ft  December  1699^ 
Henderfon  againft  Beer.  It  is  true,  that  in  the  cafes  referred 
to  by  the  defenders,  a  more  limited  (ignification  was  ^iven  to 
thefe  words.'  But  this  arofe  from  its  being  apparent  from  the 
Temainder  of  the  claufe,  that  the  granter  meant  to  ufe  them  in  a 
more  confined  fenfe,  a  reaibn  which  does  not  occur  here  j  for  aU 
though  lioufehold-furniture^  filver-plate,  &c.  are  afterwards  enu- 
merated, yet  the  exprefFion  ufed  in  that  part  of  the  claule  does 
not  reitrid  the  grant  to  thefe  and  fimilar  articles.  On  the  contra- 
ry, it  conveys  Mr  Duff^s  whole  moveable  goods,  gear,  and  effeds, 
"  i/ir/«^Jiftf^**  thefe  particulars;  from  whiph  it  is  evident,  that  other 
articles  of  greater  value,  not  enumerated,  were  meant  to  be 
-conveyed  ;  and  thefe  can  only  be  ready  money  and  notnina  debi^ 
torum. 

The  Lord  Ordinary  took  the  caufe  to  report. 

The  Court,  on  the  grounds  ftated  for  the  defender,  unanlmoufly 
founds  "  That  the  conveyance  in  the  contratS  of  marriage  by 
"  Alexander  Udney  Duff  in  favour  of  Mrs  Udney  Duff^  in  the 
**  event  of  her  furviving  him,  extends  only  to  the  ipfa  corpora  of 
^*  moveables,  and  does  not  include  debts  or  fums  of  money.'* 

A  reclaiming  petition  for  the  Earl  of  Fife  was  refufed  without 
^i>fwers,  16th  June  1795. 

Lord  Ordinary,  EJkgrovt.  A£t  T^ean  ofFacuUy  Erjtim^    J.  W.  Murray. 

Alti  To//,  Monyptnny.  Clerk,  Home. 

R.  D. 
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It  carried,  however,  by  the  Moderator's  cafting  vote,  to  reftife 
the  delay  ;  and  a  petition  in  favour  of  Mr  Archibald  Gray,  from 
fome  of  the  heritors  and  ciders  of  the  pariffi,  having  been  read, 
they,  de  planOy  appointed  him  to  the  charge,  and  fixed  a  day  for 
his  fettlement. 

One  of  the  minifters  prefent  took  a  proteft  againft  thefe  pro- 
ceedings;  and  Mr  Bolt  having  received  the  prefentatiou  in  the 
evening,  he  waited  on  the  Moderator,  and  required  him,  under 
form  of  inftrument,  to  receive  it,  and  to  take  the  neceflary  Heps 
for  Mr  Nicolfon's  fettlement. 

The  Prefby tery  having,  neverthelefs,  fettled  Mr  Gray  on  the 
day  appointed.  Lord  Dundas  brought  an  adion  againft  them  and 
Mr  Gray,  concludhig,  that  it  ftiould  be  declared,  "  That  he  had 
**  cxercifed  his  right  as  patron  within  the  time  required  by  law ; 
^^  and  that  the  prefentation  granted  by  him  in  favour  of  Mr  Ni- 
**  colfon  was  valid  and  elTedual/* 

In  defence,  it  was 

•  » 

Pleaded :  By  our  ancient  law,  a  lay-patron  was  obliged  to  pre- 
fent within  four  months  after  the  vacancy}   Reg.  Maj.  b.  i.  c.  z. 
§  3.     Afterwards,  by  1567,  c.  7.  where  a  vacancy  happened  by 
the  incumbent* s  death,  fix  months  were  allowed  to  the  patron 
from  his  knowledge  of  it ;  and  by  1592,  c.  1 15,  where  the  vacancy 
arofe  from  his  deprivation,  he  was  allowed  fix  months  from  the  time 
the  extraded  fentence  of  depofition  was  fhewn  to  him.     But  pa- 
tronage was  aboliftied  by  i6go,  c,  23 ;  and  although  the  rights  of 
patrons  were  reflored  by  loth  Anne,  c.  12,  yet  this  was  done  under 
certain  modifications.  The  Legiflature  faw  that  it  was  a  great  hard- 
fhip  on  parifhes,  when  their  patron  was  in  a  diftant  country,  that 
they  fliould  want  a  minifter  for  fuch  a  length  of  time  as  was  necef- 
fary,  to  give  him  fix  months  for  filling  the  vacancy  after  its  notifica- 
tion ^  it  would  alfo  occur  to  them,  that  it  might  be  often  difficult  to 
afcertain  when  that  notification  was  adually  received.    According- 
ly, by  §  3.  of  that  fl:atute,  it  is  declared,  **  That  in  cafe  the  patron  of 
*^  any  church  aforefaid  fliall  negled  or  refufe  to  prefpnt  any  qua- 
**  lified  minifter  to  fiich  church,  that  ftiall  happen  to  be  vacant  the 
*^  faid  I  ft  day  of  May,  or  fliall  happen  to  be  vacant  at  any  time 
"  thereafter,  for  the  fpace  of  fix  months,  after  the  faid  ift  day  of 
"  May,  or  after  fuch  vacancy  fliall  happen,  that  the  right  of  pre- 
"  fentation  fliall  accrue  and  belong  for  that  time  to  the  Prefl)y- 
*^  tery  of  the  bounds  where  fuch  church  is,  who  are  to  jM-efent  a 
"  qualified  perfon  for  that  vacancy,  tanquamjure  devoluto.^^     From 
which  it  is  evident,  the  right  of  patrons  is  limited  to  fix  months 
from  the  death  of  the  incumbent ;  and  fuch  is  the  opinion  of  For- 
bes, (Inft.  Part  I.  p.  52.)  who  lived  at  the  time  the  ad  was  pafled. 

Anfwered:  It  is  admitted,  that  by  the  ftatutes  1567,  c.  7.  and 

1593,  c.  117,  patrons  were  allowed  fix  months  for  prefenting  from 

the  time  they  got  notice  of  the  vacancy.     Now  the  declared  ob- 

jed  of  the  loth  Anne,  was  to  put   the  right  of  patronage   pre- 

cifely 
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cifdy  on  the  fame  footing  on  which  it  flood  before  the  ad  1690; 
Macdowall,  b.  2.  t,  8,  §59.5  Erfkine's  Principles,  b,  i.  t.  5.  §9.; 
Inftitute,  b,  1.  t.  5.  §17.;  Fac.  Coll.  2d  March  1762,  Pror.  for 
the  Church  agaiiift  Earl  of  Dundonald ;  i  oth  Auguft  1 770,  Er- 
Ikine  againft  Prefbytery  of  Paifley  *.  It  is  entitled,  "  an  ad  to 
**  rejiore  patrons  to  their  ancient  rights  ;*'  and  even  the  claufe 
founded  on  by  the  defenders,  although  fomewhat  inaccurately 
exprefled,  will  not  bear  the  conftrudion  they  put  on  it.  It  only 
deprives  the  patron  of  his  right,  if  he  "  neghh  ox  refufe^^  to  pre- 
fent  within  the  fix  months  ;  an  expreflion  which  evidently  im- 
plies, that  he  muft  be  made  acquainted  with  the  vacancy  before 
they  begin  to  run. 

Befides,  were  the  conflrudion  put  on  the  claufe  by  the  defen- 
ders adopted,  patrons  might  in  fome  cafes  be  deprived  of  their 
right  before  they  could  hear  of  the  vacancy  ;  and  in  many,  they 
would  have  much  too  little  time  for  making  proper  inquiries  re- 
fpeding  the  qualification  of  candidates  ;  hardfhips  to  which  it  is 
not  to  be  prefumed  that  the  Legiflature  meant  to  fubjed  them. 

Suppofing,  however,  the  conflrudion  contended  for  by  the  de- 
fenders were  well  founded.  Lord  Dundas  has  complied  with  it. 
As  he  fubfcribed  the  prefentation  within  the  fix  ninths,  he  can- 
not be  faid  to  have  either  negleded  or  refufed  to  exercife  his 
right  for  that  period.  It  is  true  the  ftatute  1567  required,  that 
xhe  patron  fhould,  withiii  the  fix  months,  tranfmit  the  prefentation 
**  to  the  fuperintendent  of  the  partis  quhair  the  benefice  lyes.'* 
But  this  requifite  is  wholly  omitted  in  the  loth  Anne;  and  if  it  is 
true,  as  the  defenders  argue,  that  an  alteration  has  been  made  on 
Jthe  ancient  rights  of  patrons  by  that  ftatute.  Lord  Dundas  is  en- 
titled to  fay,  that  under  it  he  has,  by  figning  the  prefentation 
TVitbin  the  fix  months,  done  all  that  is  required  for  preferving  his 
right. 

The  Lord  Ordinary  reported  the  caufe. 

When  it  came  to  be  advifed,  two  of  the  Judges  thought,  that 
the  words  of  the  icth  Anne  clearly  imported,  that  patrons  were  to 
prefent  within  fix  months  from  the  vacancy.  They  alfo  thought, 
'  that  it  was  requifite  that  the  patron  fhould  lodge  the  prefentation 
within  that  period,  and  that  therefore  the  adion  fell  to  be  dif- 
mifl^d.  One  of  the  two  even  doubted,  whether  the  Prefbytery 
could  wave  or  renounce  ih^iv  jus  devoluturh. 

The  reft  of  the  Judges  (one  excepted)  alfo  concurred  in  think- 
ing, that  the  loth  Anne  had  altered  the  former  law,  and  that  the 
fix  months  now  commjenced  from  the  death  of  the  la  ft  incumbent. 
But  although  this  alteration  (it  was  obfer^^ed)  is  in  the  main 
beneficial,  as  it  prevents  all  di(putes  about  the  period  when  the 
notification  is  received,  the  ftatute  is  not  to  be  judaically  in- 
terpreted. Lord  Dundas  executed  the  prefentation  a  full  month 
before  the  time  limited ;  and  it  was  owing  to  unforefeen  accidents, 
in  no  way  imputable  to  him,  that  it  did  not  reach  Zetland  before 
it  expired. 

The 

•  Not  yet  colIe£led« 
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The  Lords  *'  repelled  the  defences,  and  found  and  declared  in 
"  terms  of  the  libel.' 

Lord  Ordinarj,  EA^rove.        ASL  Dean  of  laaiky  Er/kime^  Cb.  Hay.        Alt.  George 
Fergujfoiu        Clerk.  Memues. 

R.  D. 


N^CLXXL  June  2.  1795. 


ARCHIBALD  CAMPBELL, 


AGAINST 


COLIN    CAMPBELL. 


Tack. — A  tenant  found  not  entitled  to  cutfea-ware  for  the  manufa^re 
of  kelpy  although  the  leafe  gave  him  the  lands ^  with  *^  parts ^  pendicles^ 
"  and  univerfal  pertinents  thereof  ujed  and  wont  j^*  and  although 
a  proof  was  offered,  that  he  and  the  former  tenant  bad  been  accujlomed 
to  do  Jo. 

COlin  Campbell  poflefled  on  a  leafe,  which  commenced  in 
1759,  one  half  of  the  farm  of  Nether  Kames,  on  the  coafl 
of  Argylefhire,  with  the  "  houfes,  biggings,  yards,  orchards, 
**  molTes,  muirs,  meadows,  graffings,  fheelings,  parts,  pendicles, 
"  and  univerfal  pertinents  thereof,  ufed  and  wont." 

Archibald  Campbell  purchafed  this  farm  in  1786;  he  foon 
after  complained  to  the  Sheriff,  that  his  tenant  pretended  to  a 
right  to  cut  fea-ware  for  the  manufacture  of  kelp,  and  therefore 
he  craved  an  interdid  againft  his  doing  fo  in  future. 

The  SherifF'granted  the   interdift,  in  refped,  that  **  making 

the  kelp,  and  cutting  the  ftiores,  do  not  fall  to  be  confidered  as 

part  and  pertinent  of  a  farm." 

Two  bills  of  advocation  having  been  refufed,  the  tenant  pre- 
fented  a  reclaiming  petition,  which  was  (ad  December  1794)  re- 
fufed without  anfwers. 

In  a  fecond  petition,  which  was  appointed  to  be  anfwered,  the 
tenant  offered  to  prove,  that  he  and  his  father  had  been  ac- 
cuftomed  to  manufadlure  kelp  ever  fince  the  commencement  of 
the  leafe ;  and  that  fuch  likewife,  though  not  to  the  fame  extent, 
had  been  the  pradlice  of  their  predeceflbr  in  the  farm. 

In  the  anfwers,  the  landlord  denied  the  extent  of  the  pradice, 
•which,  he  alleged,  had  been  often  interrupted. 

The  tenant,  in  point  of  law. 

Pleaded :  Wherever  a  farm,  fituated  on  the  fea  fhore,  (which, 
in  fo  far  as  it  is  not  neceffary  for  purpofes  of  public  utility,  is 

juris 


Jttie  i79i-  CaURT    OF    SESSION.  405 

jupis  privMi  >  S«a»ir,  K  2.  t.  r*  §  5.  j  Er(k.  b.  2.  t.  6.  J  17)^  is  let  to 
a  tenant  merely  by  the  name  by  which  it  is  generally.  lotto\yn  ia 
the  country,  without  mentioning  the  number  of  acres  it  contains, 
or  fpecifying  its  boundaries,  it  will  be  held  to  include  the  land- 
lord's right  in  the  ftiores.  If  the  fea  fhould  recede,  the  te- 
nant will  be  entitled  to  cultivate  and  bank  the  ground  which  is 
left  by  it ;  and  for  the  fame  reafon,  he  is  entitled  to  thofe  vege- 
table fiibftances  which  are  produced  on  the  furface  of  the  ftiore. 

The  tenant,  in  the  prefent  cafe,  has  not  been  oppofed  in  cutting 
the  fea-ware  for  the  purpofe  of  manuring  his  farm  and  feeding 
his  cattle.  Since,  therefore,  it  is  included  in  the  leafe  for  one 
purpofe,  it  muft  be  fo  for  every  other  to  which  it  can  be  Y^ntyfalva 
ret  fubfiantia '^  and  this  holds  with  regard  to  the  manufadure  of 
kelp,  as  the  fea-ware  may  be  cut  for  that  purpofe  every  third  year, 
and  even  grows  the  more  luxuriantly  for  being  fo. 

Independently  of  the  general  queftion,  as  the  farm  is  let  with 
the  "  parts,  pendicles,  and  univerfal  pertinents,  ufed  and  wont,*' 
it  muft  be  relevant  to  prove,  from  the  praftice  of  its  pofleflbrs, 
that  the  cutting  of  fea-ware,  for  the  manufadure  of  kelp,  is  inclu- 
ded under  that  defcription : 

Anfwered :  The  right  of  a  tenant  extends  only  to  the  annual 
fruits  of  the  furface;  Erik.  b.  2.  t.  6.  §  22.  On  that  account  he 
has  no  right  to  mines  or  minerals,  (Stair,  i6th  February  1668, 
Colquhoun),  even  for  the  purpofe  of  manuring  his  farm,  loth 
February  1778,  Bethune  againft  Jarvis ;  nor  to  the  woods  which 
grow  upon  it ;  and  for  the  very  fame  reafon,  he  has  no  right  to 
fea-ware,  which  muft  be  of  feveral  years  growth  before  it  is  fit  to 
be  manufadured  into  kelp;  14th  November  1781,  Lord  Reay 
againft  Falconer.  And  although  it  has  not  hitherto  been  thought 
worth  while  to  objed  to  the  tenant's  cutting  fea-ware  for  other 
purpofes,  his  doing  fo  is  by  no  means  admitted  as  a  matter  of 
right. 

Even  if  the  leafe  had  given  an  exprefs  right  to  fea-ware,  it 
would  only  have  extended  to  a  right  of  cutting  it  for  the  proper 
ufes  of  the  farm,  in  the  fame  manner  as  it  has  been  found  m  the 
cafe  of  an  exprefs  right  to  cut  timber;  Gilm,  i6th  June  1664, 
Touch  againft  Fergufon. 

A  fiibjed  which  is  thus  of  a  different  nature  from  thofe  ufually 
included  in  a  leafe  of  land,  and  different  alfofrom  thofe  which  are 
exprefsly  conveyed,  cannot  be  underftood  to  come  under  the  de- 
fcription of  a  pertinent;  and  the  proof  offered,  efpecially  in  a  quef- 
tion with  the  purfuer,  who  is  a  fingular  fucceflor,  is  irrelevant ; 
Erik.  b.  2.  t.  6.  §  21^. 

Upon  advifing  the  petition,  with  anfwers,  the  Court  had  no 
doubt,  that,  in  the  general  cafe,  a  right  of  manufadurine  kelp 
could  not  be  enjoyed  as  part  and  pertinent  of  a  farm ;  but  fcveral 

■  SK  of 
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of  the  Judges  thought,  that  the  proof  offered  (hould  be  allowed 
before  anfwer. 

The  Lords  "  adhered/' 

Lord  Ordinarj,  AnkerwOe.        ACL  M.  Kofi.        Alt.  Hapt.        Clk.  Simdim. 

D.  D. 


N^  CLXXII.  June  3.  1795. 

(T  EI  ND    COURT.) 
ANDREW  SKENE  and  JOHN  ELMSLIE, 


AGAINST 


The  OFFICERS  of  STATE,  and  Others. 


Teinds. — T!e%nds  vejled  in  the  Crown^  in  right  of  the  Bijhops^  cannot 
be  allocated  in  payment  of  Jiipend^  till  tbofe  heritably  poJ?Jed  by  the 
proprietors  of  the  lands  are  exbaujied. 


THE  minifter  of  the  parifli  of  Daviot  having  obtained  an  aug- 
mentation of  his  ftipend,  the  Officers  of  the  Crown  gave  in 
a  fcheme  of  locality,  in  which  the  teinds  of  certain  lands  were 
loc ailed  upon,  ultimo  loco,  in  refped  they  formerly  belonged  to  the 
bifliop  of  Aberdeen,  and  were  now  in  the  hands  of  the  Crown  in 
his  right. 

To  this  fcheme  Meflrs  Skene  and  Elmflie,  heritors  in  the  parifli, 
who  had  heritable  rights  to  their  teinds, 

ObjeBed'  Although  in  confequence  of  the  ad  1693,  c.  23. 
teinds  formerly  belonging  to  bifliops,  cannot  be  purchafed  while 
they  remain  with  the  Crown ;  yet  neither  that  nor  any  other  fta- 
tute,  has  conferred  upon  them  any  privilege  in  point  of  alloca- 
tion. 

It  is  well  known,  that  the  chief  caufe  for  pafUng  the  ad  in 
queftion,  was,  that,  at  its  date,  the  Legiflature  had  not  wholly 
given  up  the  idea  of  eftablifhing  Epifcopacy  in  Scotland ;  but  now, 
when  the  reafon  of  the  enadment  no  longer  exifts,  there  can  be 

no 
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N°  GLXXIII.  y^ne  j.  1795. 


The  HEIRS  of  Robert  Selby,  &c. 


ACAtN  &r 


JAMES     JOLLIE. 


Recompense. — A  per/on  holding  an  heritable  fubjeB  in  trujl^  and 
having  a  right  of  retention  over  it  for  debts  owing  to  him  by  the  pro- 
prietor ^  is  not  liable  for  the  claims  of  tradefmen^  far  meliorations 
made  upon  it  by  dejire  of  the  latter. 


THIS  is  a  fequel  of  the  cafe,  reported  26th  November  1793, 
Creditors  of  Brough  againft  Jollie. 

Mr  Jollie  purchafed  an  area  for  John  Brough,  in  confequence 
of  a  commiflion  from  him ;  and  with  his  confent  took  the  rights 
to  it  in  his  own  name.  Brough  having  afterwards  become  bank- 
rupt, it  was  found  that  Mr  Jollie  was  entitled  to  retain  the  fub- 
je6l,  in  competition  with  Brough's  other  creditors,  till  he  fhould 
be  relieved  of  certain  cautionary  obligations  which  he  had  under- 
taken for  him. 

As  Brough,  however,  before  his  bankruptcy,  and  while  the  area 
ilood  in  Mr  JoUie's  name,  had  employed  various  tradefmen  in 
ereding  a  building  upon  it,  the  interlocutor,  fuflaining  Mr  Jol- 
lie's  right  of  retention,  "  referved  to  the  parties  to  be  heard, 
^^  how  far  individual  tradefmen,  creditors  of  the  faid  John  Brough, 
"  have  a  right  to  infift  againft  Mr  Jollie  for  payment  of  work 
^*  done,  or  materials  fumifhed  by  them  to  the  fubjeds  in  quef- 
^*  tion." 

The  caufe  having  been  remitted  to  the  Lord  Ordinary,  in  order 
to  have  this  point  fettled,  Alexander  Ritchie,  Hater,  and  the  heirs 
of  Robert  Selby,  plumber,  claimed  from  Mr  Jollie  payment  of 
accounts  due  them  for  work  done  on  the  fubjed  i  and 


Pleaded,  \Ji^  As,  ex  facie  of  the  records,  Mr  Jollie  was  abfo- 
lute  proprietor  of  the  fubjeds,  the  purfuers  were  not-  bound  to 
know  that  he  held  them  in  truft  for  Brough,  but  were  entitled  to 
rely  on  him  for  payment. 

3  2dly, 
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ndly]  xMthoiigh  Mr  Jallie  purchafed  the  fubjefts  forBrough^s  be- 
hoof, ftill,  as  the  rights  were  taken  in  his  name,  the  property  was 
vefted  in  his  perlbn ;  Stair,  24th  January  1672,  Boylfton  againft  Ro- 
hertfon  ;  and  Brough's  right  confifted  merely  in  a  pcrfonal  obliga- 
tion againft  him.  to  denude\  confequently  Mr  Jollie  muft  be  liable 
for  fums  expended  on  them. 

3^/^,  Even  granting  that  the  property  was  in  Brough,  as  the 
value  of  the  fubjeds  burdened  with  Mr  Jollie's  right  of  retention 
was  encreafed  by  the  operations  of  the  purfuers,  and  confequent- 
ly his  fecurity  rendered  broader,  he  has  been  locupletior  fadus  by 
their  means,  and  is  therefore  bound  to  repair  their  lofs  j  Stair, 
b,  i:' tit.  8.  §  6. ;  Erflcine,  b.  3.  tit.  i.  §  11. 

Anfivered :  ijl.  Although  the  rights  of  the  fubjeds  were  taken 
in  Mr  Jollie's  name,  the  purfuers  knew  that  he  held  them  in  truft 
for  Brough.  The  latter  alone  fuperintended  the  eredlion  of  the 
building,  and  employed  the  purfuers,  and  other  tradefmen,  for 
that  purpole.  It  is  therefore  from  him  they  muft  feek  pay- 
ment. The  defender  could  only  be  fqbjeded  on  the  footing  of 
tradefmen  having  an  hypothec  upon  houfes,  for  fums  laid  out  in 
building  or  repairing  them ;  a  thing  unknown  in  our  law,  unlefs 
in  the  cafe  of  repairs  made  within  burgh,  by  order  of  the  Guild 
Court.  \ 

2dly,  The  decifion  Boylfton  againft  Robertfon  has  been  long 
confidered  to  be  erroneous.  It  has  been  often  found  both  before 
and  fince,  that  although  a  fador  or  truftee  purchafe  a  fubjed  in 
his  own  name,  the  fubftantial  right  of  property  is  neverthelefs 
vefted  in  his  conftituent ;.  9th  March  1669,  Street  againft  Mafon; 
15th  March  1707,  Hay;  4ih  January  1744,  Sir  John  Baird  j  No- 
vember 1765,  Alifon.  If  Mr  Jollie  had  become  bankrupt,  his 
creditors  could  not  have  attached  the  fubjed  in  queftion  for  their 
payment. 

ylly.  As  Mr  Jollie  can  in  no  event  get  more  than  payment  of 
his  debt,  lie  cannot  properly  be  faid  to  be  locupletior  by  the- fums 
laid  out  by  the  purfuers.  He  is  certans  de  damno  evitando^  equally 
with  them,  but  a  claim  of  recompenfe  lies  only  againft  the  cap- 
tator  lucri  ex  aliena  jaBura  ;  Clerk  Hume,  4th  December  1735, 
Burns. 

The  Lord  Ordinary  reported  the  caufe. 

Some  of  the  Judges  thought  Mr  Jollie  was  liable,  both  becaufe 
he  was  to  be  confidered  as  proprietor,  and  Biough  merely  as  his' 
agent  inereding  the  building  and  employing  the  tradefmen  5  and 
becaufe  an  advantage  had  accrued  to  him  from  the  operations  of 
the  latter}  for  as  he  did  not  difpute  that  the  original  price  of  the 
area  was  a  burden  on  his  right,  if  no  building  had  been  ereded 
upon  it  he  would  have  had  no  fecurity  for  his  debt. 

A  confiderable  majority  were,  however,  of  an  oppofite  opinion. 
It  is  admitted,  (it  was  obferved),  that  the  purfuers  were  employed 
fblely  by  Brough  5  it  is  alfo  clear,  that  he  was  fubftantially  and 

5  L  ultimately 
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ultimately  the  proprietor  of  the  fubje&s  ;  the  perfonal  obligation, 
which  arifes  againil  the  locator  $perarum  attached  on  him  alone. 
Now,  as  the  purfuers  are  not  creditor es  bypotbccflrii^  Mr  Jollie  could 
only  be  fiibjeded  on  the  principle,  nemo  debet  locupletari  alicnajac- 
tura.  But  to  apply  this  rule  here,  would  be  extending  its  opera- 
tion too  far,  for  in  this  way  perfons  would  be  brought  under  it, 
vf\io(t  lueruniy  (if  it  can  be  fo  called),  reached  only  to  a  recovery 
of  a  jufl  debt,  and  a  claim  of  recompenfe  lie  againft  every  heri- 
table creditor,  whofe  fecurity  was  rendered  broader  by  ineliora-. 
tions  made  at  the  defire  of  the  proprietor. 

The  Lords  aflbilzied  the  defender. 


Lord  Ordinary,  Dnghom.        AEL  Baird.        Alt.  Deafk  of  Faculty  Er/tinci 
CIcrki  Menzus. 


R.  D. 


N°  CLXXIV.  yunf  ic.  1795, 


JOHN  HENDERSON,  ading  Truftee  and  Executor  of  William 
Crichton,  and  others, 


AGAINST 


CHARLES  SELKRIG,  Truftee  for  the  Creditors  of  Alexander 
Crichton. 

Testament.— Foreign. — Heritable  property  cannot  be  conveyed  by 
a  tejament  executed  in  England,  although  it  would  there  have  been 
\    effe&ualfor  that  purpofe. 


PATRICK  Crichton  executed  a  fettlement  of  the  lands  of  New- 
ington,  in  favour  of  his  fons,  William  and  Alexander,  *  equal- 

*  ly  betwixt  them,  and  the  heirs  whatfoever  of  their  bodies;  and 

*  failing  any  one  of  them  by  deceafe,  to  the  furviver  of  his  (aid 

*  two  fons,  and  to  the  furviver's  heirs  and  alDgnees  whatfoever.* 

The 
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The  fons  made  up  titles  under  this  fettlementi  and  the  defliiu- 
tion  being  fimple,  each  was  unlimited  fiar  of  his  own  half. 

William  fettled  in  London,  and  died  in  1783,  without  lawful 
illue. 

He  left  a  will,  in  the  following  terms : 

"  The  laft  will  and  teftament  of  me  William  Crichton  of  Bta- 
**  bant  Court,  Philpot-lane,  London,  merchant,  I  will  and  defire 
**  that  all  my  eftate  and  effeds,  as  well  real  as  perfonal,  (not  pla- 
"  ced  out  at  the  time  of  my  death  on  fuch  fecurities  as  my  exe- 
"  cutors  fliall  approve  of),  be  fold  and  difpofed  of,  collected  and 
"  got  in,  and  turned  into  money  ;  and  for  that  purpofe,  I  give  all 
'*  my  real  eftates  in  Scotland  to  my  brother  Alexander  Crichton 
**  of  Edinburgh,  and  his  heirs,  in  trufl,  to  be  fold  together  or  in 
**  parcels,  for  the  beft  price  or  prices  he  or  they  can  reafonably 
^*  get  for  the  fame;  and  I  give  all  other  the  real  eftates  of  which 
**  I  am  feized  in  fee,  by  way  of  mortgage,  to  Mrs  Prifcilla  War- 
^'  ricker  of  Baddow,  in  the  county  of  Eflex,  widow ;  and  John 
**  Henderfon  of  Mitre  Court,  Milk  Street,  London^  merchant,  and 
**  their  heirs  in  truft,'*  l$c 

This  deed,  it  was  admitted,  was  a  valid  conveyance  of  landed 
property  in  England ;  but  Alexander,  conceiving  that  it  could  not 
have  that  efFed  in  this  country,  refufed  to  accept  the  truft,  and 
made  up  titles  to  William's  half  of  the  lands  of  Newington  as 
heir  of  provifion  under  his  father's  fettlement. 

Alexander  Crichton  having  become  bankrupt,  he,  inter  alia^  dis- 
poned the  lands  of  Newington  to  Charles  Selkrig,  for  behoof  of 
his  creditors. 

John  Henderfon,  ading  truftee  and  executor  under  William 
Crichton's  will,  and  his  refiduary  legatees,  brought  an  adion  a- 
gainft  Mr  Selkrig,  concluding,  that  he  (hould  be  ordained  to  de- 
nude of  William  Crichton's  half  of  the  lands  in  their  favour  i 
and. 

Pleaded  :  ijly  The  fettlement  in  queftion,  it  is  admitted,  would 
be  fufficient  for  the  conveyance  of  heritage  in  England.  And  it 
would  be  unjuft,  that  a  perfon,  by  refiding  abroad,  where  there  is 
not  a  capia  peritoruntj  Ihould,  on  that  account,  lofe  the  powet  of 
difpofing  of  his  property.  Accordingly,  with  rcfped  to  every 
perfonal  fubjed,  foreign  deeds  arc  equally  efledual  as  if  they 
were  executed  agreeably  to  our  own  forms ;  and  efJed  is  alfo 
given  to  deeds,  binding  the  granter  to  convey  heritage  in  this 
country,  if  framed  agreeably  to  the  laws  of  the  country  where 
they  are  executed.  Now  William  Crichton's  fettlement,  although 
an  adual  conveyance,  cannot  be  lefs  efFedual  than  an  obligation  to 
convey,  which,  both  in  law  and  good  fenfe,  it  muft  be  held  to  im- 
ply ;  Stair,  b.  3.  t.  4.  §  2. 

^dly^ 
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idly^  The  fettlement,  in  the  claufe  conveying  the  lands,  makea  - 
life  of  the  word  "  give/*  which  of  itfelf  muft  render  the  gran^  3 
efJedual,  as  it  is  underftood,  that  heritage  may  be  conveyed  by  ^^ 
teftamentary  deed,  provided  the  granter  ufe  the  difpofitive  words  ,^ 
"  give,  grant,  or  difpone,''  in  place  of,  "  legate  or  bequeath;'"^ 
Erlkine,  p.  552  ;  Stair,  31ft  December  1667,  Henderfon  ;  21ft  No  ^ 
vember  1759,  Mitchel. 

Anfwered :  iji^  Perfonal  contracts,  or  even  obligations,  to  conv^j- 
heritage  in  Scotland,  which  are  executed  abroad  ;  and  according 
to  the  forms  there  eftablifhed,  may  be  effec^al ;  but  the  deed  in 
qiieftion,  which  was  altogether  dependent  on  the  will  of  the 
granter,  laid  him  under  no  obligation  j  and  his  heirs  can  as  little 
be  bound  by  it,  unlefs  it  be  good  as  an  aAual  fettlement  of  heri- 
tage, to  the  validity  of  which  it  Is  eflential,  ,that  it  be  completed 
according  to  the  rules  of  our  own  law  j  Erfkine,  b.  3.  t,  2.  §  40, 

idlyj  It  may  be  true  that  a  teftament,  and  a  conveyance  of  he- 
ritage, may  at  prefent  be  written  on  the  fame  piece  of  paper.  But 
the  latter  always  requires  verba  de  prefentiy  importing  an  immediate 
alienation  of  the  property  ;  Did.  voL  ii.  p.  459;  4th  December 
1735,  Brand,  although  fuch  alienation  may  indeed  be  fo  quali- 
fied, by  claufes  declaring  the  deed  revocable,  difpenfing  with  the 
delivery,  &c.  as  in  effed  to  leave  it  no  further  operation  than 
a  teftamentary  deed.  But  the  will  in  queftion  is  a  mere  declara- 
tion of  what  the  teftator  defired  to  be  done,  not  at  its  date^  but  af^ 
ter  bis  deatb.  The  claufe  in  which  the  word  "  give"  occurs,  is  not 
a  feparate  and  independent  conveyance  of  his  Scotch  heritage. 
The  fettlement  begins  with  teftamentary  words,  declaring  the 
teftator' s  will  refpeding  his  whole  eftate,  real  and  perfonal;  and 
**  for  that  purpofe,"  that  is,  to  render  his  will  more  eafily  effedual 
as  to  his  heritage  in  Scotland,  he  "  gives'*  it  in  truft  to  Alexander 
Crichton.  This  claufe,  therefore,  fo  far  from  being  diftind  from 
the  teftamentary  part  of  the  deed,  is  iiifcrted  for  the  fole  purpofe 
fo  facilitating  its  execution. 

The  Lords  aflbilzied  the  defender. 

A  reclaiming  petition  was  rcfufed  (7th  July  1795)  on  the  ge- 
neral point;  but  it  having  been  there  urged,  that  fince  Alexander 
Crichton  refufed  to  implement  his  brother's  will,  he  was  bound 
to  reftore  a  legacy  which  had  been  left  him  by  it,  the  Court  re- 
mitted that  branch  of  the  caufe  to  the  Lord  Ordinary. 

Lord  Ordinarj,  Dregborn.       Ad.  Maconocbie.       Alt.  Jo.  Clerk,       Clerk,  Men^cies* 

R.  D. 
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^-CLXXV.  yaite  13.  1795. 


•Hie  Earl  of'  DUMFRIES, 


AGAINST 


DOUGAL  JOHN  CAMPBELL. 

Process. — y4  declarator  of  non-entry,  raifed  againji  the  heir  of  the 
vajfal  lajl  infeft,  may^  upon  the  death  of  the  defender ^  before  decree^  be 
transferred  againji  the  fucceeding  heir. 


THE  Earl  of  Dumfries,  as  fuperior  of  the  lands  of  Skerring- 
ton,  and  others,  brought  an  adion  of  declarator  of  non- 
entry  againft  Eleonora  Campbell,  who  poflefled  thefe  lands  in  ap- 
parency, under  a  ftrift  entail  executed  by  her  father  John  Camp- 
bell, the  vaflal  laft  infeft. 

The  fummons  dated,  "  That  thefe  lands  are  in  the  purfuer^s 
*'  hands,  by  reafon  of  non-entry,  fince  the  death  of  the  laid  John 
*'  Campbell,  and  will  continue  fo  until  the  entry  of  the  faid  Eleo- 
**  nora  Campbell."  And  it  concluded,  that  this  ftiould  be  de- 
clared by  the  Court :  That  ftie  ftiould  be  ordained  to  enter  and 
pay  to  the  purfuer  the  non-entry  duties  in  time  paft,  and  a  year's 
real  rent  for  her  entry  ;  and  that  it  ftiould  be  declared,  that  the 
purfuer  has  right  to  levy  the  rents  of  the  prefcnt  year,  and  in  time 
coming,  until  the  entry  of  the  vaflal. 

Before  decree  was  obtained,  the  procefs  was  allowed  to  fleep. 

Eleonora  Campbell  having  died,  the  Earl  of  Dumfries  brought 
an  aftion  of  wakening  and  transference,  againft  her  fon  Dougal 
John  Campbell,  the  next  heir  of  entail  in  the  lands,  *^  as  heir 
•*  ferved  and  retoured  to  his  faid  mother,  and  others  his  prede- 
"  ceflibrs  in  the  faid  lands,  or  as  otherwife  reprefenting  them  in 
*•  one  or  other  of  the  paflive  titles  known  in  law,  to  the  efFed, 
"  that  the  purfuer  may  have  fuch  adion  and  execution  againft 
•*  him,  as  he  would  have  had  againft  the  faid  deceafed  Eleonora 
**  Campbell  during  her  lifetime,  or  as  he  might  have  had  were  flie 
««  ftill  in  life.'* 


The  Lord  Ordinary  wakened  and  transferred  "  in  Jlatu  quoj*^ 

5M  In 
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In  a  reclr^iming  petition,  it  was 

Pleaded:  The  defender  In  no  refpeil  reprefents  his  mother. 
He  mates  up  his  titles  to  the  lands  in  queflion,  as  heir  of  email 
to  his  grandfather  :  But  the  objedt  of  an  adion  of  transference  is 
to  make  the  defender  perfonally  liable  for  the  conclufions  of  the 
original  fummons ;  it  is  therefore  competent  only,  (as  indeed  ap- 
pears from  the  uniform  llyle  of  the  libel),  where  the  coriclu- 
fions  of  the  original  fummons  are  applicable  againft  the  de- 
fender, and  where  he  reprefents  the  deceafed.  But  the  conclu- 
fions  of  a  fummons  of  non-entry  are  fo  ftridly  perfonal  to  the 
original  defender,  that  they  cannot*  be  transferred  againft  his 
heir.  Like  charges  given  to  an  heir  to  enter,  with  fummonfes 
of  adjudication  led  upon  them  before  decree,  they  fall  to  the 
ground  upon  the  death  of  the  perfon  agaiull  whom  they  are  di- 
reded. 

^Anfwered :  By  the  old  law,  the  fuperior  was  entitled  to  refume 
pofleflion  of  the  lands  upon  the  death  of  the  vaflal ;  and  that,  not 
as  a  penalty  againft  the  heir,  but  in  virtue  of  his  radical  right  in 
the  lands.  This  idea  is  ftill  kept  up  in  the  ftyle  of  a  fummons  of 
non-entry^  The  adion  proceeds  rather  againft  the  lands  than 
the  hek  of  ^he.vaflal,  who  is  made  a  party  only  to  give  him  an  op- 
portunity of  redeeming  them. 

Declaratory  adions  in  general  may  proceed  againft  the  heiri 
without  evidence  of  his  having  incurred  a  pa(Gve  title,  or  giving 
him  a  charge  to  enter;  Stair,  p.  589;  £r(k.  b.  4.  t«  i.  §  46.  And 
this  is  quite  eftablifhed  as  to  adions  of  transference,  in  which  all 
defences,  both  againft  the  paflive  titles,  and  the  conclufipns  of 
the  principal  adion,  are  referved  entire;  Stair,  b.  4.  t.  34.  §  i,  23 
Bankt.  b.  4.  t.  24,  $  64 ;  ErAc.  b.  4. 1. 1«  §  60. 

The  Lords,  upon  advifing  the  petition,  with  the  anfwers,  unani* 
moufly  "  adhered/' 

Lord  Ordinary,  ylniervilk.        Ad.  Cba.  Rp/s.        Alt.  Honyman.  Clerk,  Homt. 

D.  D. 
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N^CLXXVT.  June  16.  1795^ 


REBECCA      HOG, 


AGAINST 


THOMAS      «0G, 


roKEiGN.— Husband  and  Wife. — ^  marriage  having  been  celehra'^ 
ted  in  England^  then  4he  domicil  of  both  parties j  and  having  been 
diffhlved  by  the  death  of  the  wife  in  Scotland^  to  which  their  do* 
micil  had  J  by  that  time^  been  removed,  her  executors  were  found- 
to  have  no  claim  on  the  moveable  effeBs  of  the  hufbandy  fhe  pa* 
"^iV*  ^  articles  entered  into  before  the  marriage ^  Jlipulated  to  her^ 
felf  a  provifion  out  of  the  fortune  which  her  hufband  was  to  receive 
by  her. 


ROcER  Hog,  a  native  of  Scotland,  in  1737,  when  fettled  in 
London  as  a  merchant,  married  there  an  Englifh  lady,  with 
whom  he  received  a  fortune  of  above  L.  3500.  By  marriage- 
articles,  previoufly  executed  in  the  Englifh  form,  It  was  provided, 
that  Mr  Hog  fhould,  from  his  wifc^s  fortune,  lay  out  L.  2500,  or 
fuch  other  fum  as  (hould  be  neceflary  for  the  purchafe  of  a  real 
eftate,  yielding  L.  looa-yearj  and  that  the  eftate  fo  purchafed 
fhould  be  conveyed  to  truilees,  for  behoof  of  Mr  Hog  aiul  his 
wife  during  their  lives,  and  of  the  children  of  the  marriage  after 
the  death  of  the  furviver ;  the  right  of  the  children  to  be  fubjedl 
to  the  difpofal  of  Mrs  Hog,  both  during  the  fubfiftence,  and  after 
the  diflblution  of  the  marriage. 

Mr  Hog  accordingly  purchafed,  and  conveyed  to  the  trufte.es, 
as  direded  by  the  articles,  an  eftate,  which  Mrs  Hog  afterwards 
conveyed  to  Thomas  Hog,  her  eldeft  fon. 

Mr  Hog  continued  to  refide  chiefly  in  England  till  1752,  when 
he  purchafed  the  eftate  of  Newlifton,  in  Scotland,  where  he  after* 
wards  fpent  a  great  part  of  his  time. 

Mrs  Hog  died  there  in  1760. 

After  Mr  Hog's  death  in  1789,  Rebecca  Hog,onie  of  his  daugh- 
ters, brought  an  adion  againft  Thomas  Hog,  his  general  difponee, 
in  which,  inter  alia^  flic,  as  one  of  the  executors  of  her  mother, 

claimed 
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claimed  a  fhare  of  the  goods  falling  under  the  jus  rdiSla  at  t 
diilblution  of  the  marriage. 

The  points  at  iflue  came  to  be,  ig^,  Where  Mr  Hog  had  his  do  — 
inlcil  at  the  diflblution  of  the  marriage  ?  2^,  Suppoling  he  wa^ 
domiciled  in  Scotland,  How  far  the  change  of  domicil,  which  had 
taken  place  after  the  marriage,  could  have  any  effed  on  the  rights 
of  the  parties,  particularly  as  marriage-articles  had  been  previ- 
oiifly  entered  into  ? 

The  Court,  (26th  November  1794,  and  2d  June  1795),  found, 
that  Mr  Hog's  domicil,  at  the  diflblution  of  the  marrij^ge,  was  in 
Scotland- 

•On  the  fecond  point,  the  purfuer 

Tleaded:  With  the  exception  of  queftions  relating  to  landed 
l^roperty,  fituated  in  a  different  country,  and  thofe  cafes  where  the 
contrary  is  fixed  by  pofitive  agreement,  every  right  which  a  perfon 
pofleffes  in  fociety,  is  regulated  by  the  law  of  his  domicil;  and 
when  he  changes  it  from  one  country  to  another,  as  he  becomes 
amenable  to  the  laws  of  the  latter,  fo  his  rights  are  regulated  by 
the  rules  which  they  eftablifh.  A  perfon  marrying  in  a  foreign 
country  could  not  import  the  municipal  cuftoms  there  acknow- 
ledged into  Britain ;  and  for  the  fame  reafon,  in  fo  far  as  the 
rights  of  married  perfons  differ  in  Scotland  and  in  England,  they 
muft  be  affeded  by  a  change  of  domicil  from  the  one  to  the 
other. 

The  claim  of  the  wife's  executors  to  a  fhare  of  the^  hufband*s 
effeds  at  the  diflblution  of  the  marriage,  takes  effed  vi  legis^  and 
not  from  any  prefumed  contradl :  The  communion  of  goods  which 
takes  place  during  the  marriage  being  little  better  than  a  name; 
any  right  depending  on  it  may  eafily  be  difappointed  by  the  huf. 
band  in  liege  poujlie  ;  and  confequently,  by  his  changing  his  domicil 
to  a  country  where  the  law  does  not  acknowledge  it.  It  muft 
often  have  happened  that  parties  domiciled  in  Scotland  at  the 
conftitution  of  a  marriage,  fliould  have  been  domiciled  in  England 
at  its  diffolution.  But  in  no  cafe  have  the  wife's  executors,  in 
fuch  circumftances,  been  known  to  claim  thtjus  relidice.  Upon 
the  very  fame  grounds  the  prefent  claim  fliouId  be  fupported. 
The  decifion  of  the  queftion  of  legitim  between  the  fame  parties 
in  reality  determines  the  prefent  *.  By  changing  his  domicil  to 
Scotland,  Mr  Hog  did  not  mean  to  give  his  children  a  right  of 
legitim  which  he  could  not  difappoint.  They  acquired  it  how- 
ever by  the  ad  of  the  law.  But  if  the  right  confequent  ori  mar- 
riage had  been  regulated  by  any  contradl  fuppofed  to  have  taken 
place  at  its  commencement,  it  muft  have  regulated  the  rights  of 
the  children  as  well  as  of  themfelves. 

Neither  is  the  queftion  affedled  by  the  marriage-articles*  If 
indeed  the  provifion  there  made,  had  been  declared  to  be  in  fatis- 

fadion 

•  See  Fac.  ColL  7th  June  1791. 
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;ion  of  all  other  claims,  full  e3k&  muft  have  been  given  to  it. 

as  it  is  confined  folely  to  a  refervation  out  of  her  own  fortune, 

^t  muft  be  prefumed  that  every  thing  elfe  was  left  to  contingency. 

^l\e  marriage-articles  can  have  no  'ftronger  effedl  than  if  they  had  , 

Wen  framed  in  Scotland,  where  nothing,  fhort  of  an  exprefs  exclu- 

fion,  cuts  off  the  jus  relidaj  Erfk.  b.  3.  t.  9.  §  16  ^  Bank.  b.  i.  t.  5. 

Anfwered:  The  patrimonial  rights  of  parties,  at  the  conftitution 
of  a  marriage,  are  regulated  either  by  exprefs  contrad,  or  by  the 
Jaw  of  the  country  where  the  hufband  is  domiciled  at  the  time. 
The  latter  takes  effed  both  vi  legis^  and  by  an  implied  contrad, 
which  is  as  little  capable  of  being  afterwards  defeated  as  a  writ- 
ten one. 

To  hold  that  this  implied  contradl  can  be  afFeded  by  the  huf- 
band's  change  of  domicil,  would  be  attended  with  very  unequal 
confequences.  His  domicil,  and  confequently  that  of  his  wife,  may 
be  changed  without  her  confent ;  and  even  though  fhe,  forefeeing 
that  the' law  of  the  country  to  which  he  means  to  remove  is  un- 
favourable to  her  rights,  fhould  refufe  to  accompany  him. 

Befides,  the  implied  contrad  begins  to  have  effed  immediately 
upon  the  conftitution  of  the  marriage,  and  complete  mutual  reftitu- 
tion  is  afterwards  impoffible.  By  the  law  of  Scotland,  the  huftjand 
becomes  proprietor  of  the  wife's  moveables :  She,  on  the  other  hand, 
acquires  right  to  a  certain  portion  of  the  huft)and's  effeds  at  the 
diflolution  of  the  marriage.  By  the  law  of  England,  the  huft)and 
does  not  acquire  the  fame  right  over  the  perfonal  property  of  his 
•wife,  but  ftie,  on  the  other  hand,  has  no  jus  reliSia.  Now,  it  would 
be  unreafonable  that  a  hufl^and,  who,  by  having  his  domicil  in 
Scotland  at  the  conftitution  of  the  marriage,  had  got  pofleflion  of 
a  large  perfonal  property  belonging  to  his  wife,  fliould,  bv  after- 
wards removing  to  England,  have  it  in  his  power  to  difappoint 
her  of  htv JUS  reliBaj  the  equivalent  allowed  her  by  the  law.  On 
the  other  hand,  it  would  be  unfair,  where  the  original  domicil 
was  in  England,  and  the  new  one  in  Scotland,  that  the  huftjand's 
eftate  ftiould  be  fubjed  to  thejW  relidla^  while  no  communion  of 
goods  had  previoufly  taken  place. 

The  right  to  legitim  depends  on  principles  entirely  different 
from  thofe  which  regulate  the  jus  reliBa.  The  former  has  no  re- 
ference to  any  contrad,  either  exprefs  or  implied,  but  is  entirely 
a  queftion  of  fuccefGon,  and  confequently  regulated  by  the  law  of 
the  father's  domicil  at  his  death. 

The  marriage-articles  are  to  be  confidered  as  a  declaration  by 
the  parties,  how  far  they  wiflied  their  rights  to  be  different  from 
thofe  conftituted  by  the  law  of  the  place  where  they  were  then  domi- 
ciled. They  are  framed  upon  the  fuppofition,  that  the  wife  would 
otherwife  have  had  nothing. 

Even  if  they  had  been  entered  into  in  Scotland,  they  would 
have  cut  off  thtjus  reliSice^  upon  the  general  prefumption,  that  con- 
ventional fuperfede  legal  provifions  j  24th  February  1763,  Mac- 
donald  againit  Mackinnon^  28th  November  1781,  Dalton  againft 
Riddell. 

5N  The 
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The  Lord  Ordinary  having  confidered    the  contraft  of  mar- 
ria^,  by  which  Mrs  Hog  was  *  provided  only" to  an  annuity  out 
"  of  tenements  to  be  purchafed  with   a   part  of  her   own  for- 
**  tune,  but  had  no  provifion  made  to  her  out  of  her  faufband^s 
^  eftate  j  found,  That  the  claim  of  Mrs  Hog's  reprefentativcs  is 
"  not  excluded  by  her  contracft  of  marriage  with  her  hufband»&c.; 
"  but  found,  That  when  parties  marry  in  one  country,  and  afttr- 
"  wards  remove  to  another,  in  which  the  legal  rights  of  married 
"  perfons  are  different,  the  change  of  domicil  ought  not  toope- 
^*  rate  any  change  on  any  of  the  rights  pre-eftabli(hed  in  them  in 
**  the  country  in  which  they  married ;  and  that  all  thofe  rights 
*'  ought  to  be  preferved  and  enforced  by  the  law  of  the  country 
"  to  which  they  have  removed,  unlefs  they  be  incompatible  with 
**  the  religion  and  morality  of  that  country,*'  and  therefore  repel- 
led the  claim. 

Both  parties  reclaimed  and  a  hearing  in  prefence  was  ordered. 
When  the  caufe  was  advifed,  a  diverfity  of  opinion  took  place; 
but  a  majority  of  the  Court  thought,  that  there  was  no  occafion 
to  determine  what  might  be  the  effect  of  a  change  of  domicil 
where  there  was  no  contraft  of  marriage.  The  queftion  here  is, 
(it  was  obferved),  What  was  the  underftanding  of  parties  in  fra- 
ming the  marriage-articles  ?  Both  were  domiciled  in  England, 
where  the  rights  of  hufband  and  wife  are  accurately  defined  ;  the 
marriage  articles  were  meant  to  fix  the  amount  of  the  wife^s  claim 
on  the  pcrfonal  eftate  of  her  hufband,  and  there  could  be  no  view 
to  other  claims  which  were  not  there  provided  for,  and  which 
probably  were  unknown  to  tht*  parties  and  their  men  of  bufihefs. 
The  marriage-articles,  indeed,  contain,  what,  in  the  circumftan- 
ces  of  the  parties  at  the  time,  was  a  very  rational  provilion  for 
Mrs  Hog. 

The  Lords  **  repelled*'  the  claim. 

A  reclaiming  j^tition  was  (7th  July)  refufed  without  an- 
fwtrs. 

« 

Lord  Ordinary,  Drft^hrrrt.  Aft.  Solicit  or- Ge ft  ercJ  Blair  ^   Jo.  Clerk. 

Alt    Dtatt  ijf'  idiuttj  Erjkir.e^     Gto,  Ftrgujjon^    M*  Rofsy     Honyman. 

D.  D. 


N"  LXXVII. 


June  1795-       C  O  U  RT    O  F    S  E  S  S  I  0  N.  419 


N«  CLXXVII.  June  ly.  1795, 


MANSFIELD,  RAMSAY,    and  Company,  and  BAILLIE,  PO- 
COCK,  and  Company. 


AGAINST 


SMITH,  WRIGHT,  and  GRAY. 


Forum  Competens. — Multiple-poinding. — Jn  arrejlment  upon  a 

fummons  of  conjlitution^  without  a  previous  arrejlment  jurifdidionis 

fund  and  ae  gratia,  found  to  he  a  legal  inter  ejl  in  a  procefs  of  multiple- 

poinding  already  in  dependence ^  for  the  dijlribution  of  moveable  effe&s 

belonging  to  a  foreigner. 

Process,  Multiple-poinding. — When  a  fummons  of  conjlitution  and 
•  arrejlment  on  it  have  been  produced  as  an  inter ejl  in  a  multiple-poind" 
ing,  dnd  an  interlocutor  has  been  pronounced,  preferring  the  claimant j 
within  year  and  day  from  the  execution  of  the  fummons,  it  is  not  necef-^ 
fary  that  the  fummons  Jhould  be  called  in  Court. 

Compensation,  Retention. — ^Bankrupt. — The  clerk  of  a  Com-- 
pany,  zvhich  was  infolvent,  but  not  legally  bankrupt,  having  fold  their 
effects  and  put  the  price  into  the  hands  of  a  banker,  in  confequence  of  a 
previous  concert  with  him,  on  an  account  in  his  own  name,  "  for  the 
"  creditors  of  the  Company, ^^  the  banker  was  found  entitled  tOi  retain, 
for  a  debt  due  to  himfelffuch  a  portion  of  the  fund  in  medio  as  would 
have  fallen  to  his  Jhare,  if  it  had  been  divided  among  the  whole  cre- 
ditors of  the  Company  in  proportion  to  the  amount  of  their  debts  j  but 
other  creditors  were  preferred  according  to  the  priority  of  their  dili- 
gences. 


J  Ames  King,  Jofeph  King,  and  Anthony  Charleton,  were  en- 
gaged in  a  pottery  concern  at  Newcaftle,  under  the  firm  of 
James  King  and  Company.  They  had  likewife  a  warehoufe  at 
Leith,  which  was  manage^  by  a  clerk. 

In  1786  the  Company  became  infolvent^  and  commiflions  of 
bankruptcy  were  ifTued  againft  the  MefTrs  Kings  as  individuals, 
but  none  againft  Charleton,  or  againft  the  Company. 

Upon  this  their  manager  at  Leiih,  finding  it  impoflible  to  carry 
on  the  bufinefs  of  the  Company,  applied  for  advice  to  Mansfield, 
Ramfay,  and  Company,  bankers  in  Edinburgh,  who  were  creditors 
of  the  Company  to  a  large  amount.     By  their  advice  he  fold  the 

goods 
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goods  on  hand,  and  lodged  the  price  (amounting  to  above  L.  2Co] 
with  them,  upon  an  account,  in  his  own  name,  "  for  the  creditors 
*'  of  James  King,  and  Company." 

In  1789,  fome  Englifh  creditors  of  the  Company  raifed  a  mul- 
tiple-poinding,  in  the  namq  of  Mansfield,  Ramfay,  and  Company, 
for  the  diftribution  of  the  fum  in  their  hands.     Appearance  was 
made  for  the  aflignee  under  the  commiflion  of  bankruptcy,  and 
for  various  Englilh  creditors. 

Smith,  Wright,  and  Gray,  bankers  in  London,  were  creditors  of 
the  Company,  in  a  bill  for  L.  120.  In  September  1790  they  exe- 
cuted a  fummons  for  payment  of  this  bill ;  and  upon  its  depen- 
dence ufed  an  arreftment  in. the  hands  of  Mansfield,  Ramfay,  and 
Company.  They  then  produced  the  fummons  and  arreftment  as 
their  intereft  in  the  multiple-poinding. 

The  fummons  of  conftitution  was  never  called  in  Court. 

In  January  1791  they  obtained  an  interlocutor  of  the  Lord  Or- 
dinary, preferring  them  on  the  fund  in  medio.  Some  farther  liti- 
gation enfiied  :  But  a  decree  of  preference,  in  their  favour,  was 
extraded  in  1792. 

Having  then  applied  for  payment  to  Mansfield,  Ramfay,  and 
Company,  for  whom  no  claim  had  been  entered  in  the  multiple* 
poinding,  the  latter  brought  a  fufpeniion  and  redudion  of  the  de- 
cree of  preference.  Upon  which  Baillie,  Pocock,  and  Company, 
likewife  creditors  of  James  King  and  Company,  for  whom  no  ap- 
pearance had  been  made  in  the  multiple-poinding,  after  ufing  an 
arreftment  jurifdidionis  fundanda  gratiay  executed  a  fiimmons  of 
conftitution,  (which  was  called  in  Court,  and  a  decree  in  abfence 
was  obtained  on  it  within  a  year  from  its  date  );  and  upon  its  de- 
pendence an  arreftment  in  the  hands  of  the  purfuers  of  reduction; 
and  upon  this  intereft  claimed  to  be  preferred  on  the  fund  in 
medio. 

In  fupport  of  their  claim,  they,  along  with  Mansfield,  Ramfay, 
and  Company, 

Pleaded:  imo,  James  King  and  Company,  having  neither  re- 
fidence  nor  landed  property  in  Scotland,  the  fummons  of  confti- 
tution executed  againft  them,  as  out  of  the  kingdom,  by  Smith, 
Wright,  and  Gray,  and  the  intereft  founded  on  it,  are  void,  as 
no  ?iXxtQ.iTitnt  jurifdi£iionis  fundanda  gratia  was  previoufly  executed 
againft  them. 

ido^  The  fole  objeft  of  an  arreftment  upon  a  depending  action, 
is  to  keep  the  fiibjedl  in  medio  until  it  can  be  attached  by  diligence 
on  the  decree  afterwards  obtained  in  the  adion,  upon  dependence 
of  which  it  was  founded.  As,  however,  the  fummons  in  the  pre- 
fent  cafe  was  not  called'in  Court  within  year  and  day  from  its  exe- 
cution, no  decree  can  ever  be  pronounced  on  it ;  and,  confequent- 
ly,  the  arreftment  of  the  defenders  is  ineffedual.  And  although 
an  arreftment  is  competent  upon  a  liquid  ground  of  debt,  without 
a  depending  adion,  the  arrefter  is  in  no  cafe  entitled  to  a  decree 
of  preference  or  of  forthcoming,  until  his  document  of  debt  be 
fiipported  t'ither  by  a  previous  decree  of  conftitution,  or  at  leaft 
of  regiftration^  Stair,  b.  3.  t.  i.  §  36. 

Mansfield, 
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Mansfield,  Ramfay,  and  Company. 

Pleaded:  ^tio.  If  the  fund  in  medio  had  been  depodted  with  the 
purfuers,  without  any  qualification  as  to  the  terms  on  which  they 
were  to  hold  it,  they  would  have  been  entitled  to  retain  the  whole 
in  extinftion  of  the  debt  due  to  theuifelves.  The  Company,  though 
infolvent,  were  not  made  legally  bankrupt ;  and  the  tranfadtion 
would  not  have  beeii  impeachable  on  the  adts  1621  and  1696;  and 
ftill  lefs  on  the  head  of  adual  fraud.  Since,  therefore,  the  qua- 
lification, in  the  terms  of  depoGtation,  is  the  circumflance  which 
gives  the  other  creditors  of  the  Company  any  right  to  claim  at 
all,  they  muft  allow  it  to  be  carried  into  full  effed  ;  and  the  pur- 
fuers,  if  not  entitled  to  hold  the  money  in  their  hands,  as  truf- 
tees  for  the  whole  creditors,  mufl  at  leaft  be  entitled  to  retain,  for 
their  own  debt,  the  fum  which  would  have  fallen  to  their  (hare, 
bad  all  parties  concerned  b.een  in  the  field*  Their  not  being  al« 
lowed  to  do  fo  would  be  unreafonable,  as  they  could  not  attach^ 
by  diligence,  a  fund  in  their  own  pofTeflion. 

• 

Anfwered:  imo^  The  fole  objeiSt  of  an  arreilment  jurifdiBionis 
fundanda  gratia,  is  to  enfure,  that  the  judgment  pronounced  in 
the  fubfequent  adton  (hall  not  be  nugatory.  It  is,  therefore,  n6- 
ver  required  where  the  defender  has  k  landed  eflate  in  Scotland. 
For  the  fame  reafon,  it  was  unneceflary  in  the  prefent  cafe,  where 
the  multiple-poinding,  by  placing  the  fund  in  medio  under  the  ju- 
rifdidlion  of  the  Court,  had  anticipated  its  gScA. 

2doy  Where  the  purpofe  of  executing  a  fummons  is  merely  to 
produce  it  as  an  interefl  in  a  ranking  of  creditors,  the  produdion 
.of  it  in  the  ranking  is  eauivalent  to  its  being  called  in  Court. 
Befides,  the  arreilment  might  have  proceeded  on  the  bill  itfelf, 
without  a  previous  adion  ;  and  it  would  be  hard  that  a  pre- 
caution, which  was  not  eflential,  fhould  be  fatal  to  the  dili- 
gence. 

It  is  a  miftake  to  fuppofe,  that  a  decree  of  conflitution  was  at 
all  neceflary  in  the  prefent  cafe.  The  produdion  of  an  executed 
fummons  and  arreftment  gives  a  legal  title  to  compete  in  a  mul- 
tiple-poinding.  There  all  parties  interefted  are  in  the  field,  and 
have  an  opportunity  of  canvaffing  the  juftice  of  the  claims  pro- 
duced. The  decree  of  preference  is,  therefore,  to  be  confidered 
as  a  general  decree  of  conflitution  for  all  concerned.  To  oblige 
each  creditor  to  conflitute  his  debt  apart,  would  be  multiplying 
judicial  procedure  to  no  purpofe. 

^tio,  It  is  admitted,  that  the  Company  was  notorioufly  infol- 
vent, and  even  that  commiflions  of  bankruptcy  had  been  illued 
againfl  two  of  the  partners,  befdre  the  fund  in  medio  was  lodged 
with  the  purfuers.  It  was  therefore  the  duty  of  the  Company  to 
have  kept  their  property  in  their  own  pofleffion,  fubjed  to  the 
diligence  of  their  creditors,  leaving  it  to  them  to  acquire  pre- 
ferences, according  to  their  adivity.     No  trufl-right  granted  by 

5  O  the 
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nor  any  fees  for  attendance,  until  the  termination  of  the  dif- 
eafe,  when  both  are  regularly  difcharged  ;  and  that  upon  this 
footing,  the  purfuer  himfelf  had  pradlifed  there  during  a  period 
of  twenty-five  years* 

The  Commiflary  gave  judgment  againll  the  defenders. 

A  bill  of  advocation  having  been  pafled,  the  defenders 

Pleaded:  It  is  a  fettled  point,  that  phyficians  are  not  entitled 
to  make  any  charge  for  attendance  againil  the  reprefentatives 
of  a  patient,  except  for  the  60  days  immediately  preceding  his 
death;  7th  February  1755,  Park  againfl  the  Reprefentatives  of 
Langla'nds.  If  this  rule  did  not  apply  where  the  fame  perfon 
pradifed  as  furgeon  and  apothecary,  as  well  as  phyfician,  it  never 
would  have  been  eflabli(hed,  as,  it  is  believed,  the  complete  fepa- 
ration  of  thefe  profefEons  is  but  of  modern  date. 

An/were d :  The  general  rule  founded  on  by  the  defenders  is  a 
very  proper  one,  wherever  the  profeffions  of  phyfician,  and  fur- 
geon and  apothecary,  are  kept  diftind  from  each  other,  and  the 
phyficiahs  are  paid  for  their  attendance  at  the  time  it  is  given, 
run  no  accounts  with  their  patients,  and  give  no  difcharges  for 
their  fees  :  But  its  application  would  be  extremely  unjufl:  in  a  cafe 
like  the  prefent,  where  a  mode,  oppofite  in  every  refped,  is  adopt- 
ed. 

The  general  rule  proceeds  on  the  prefumption,  that  fees  for  at- 
tendance have  been  already  paid  ;  and,  like  other  legal  prefump- 
tions,  (Did.  v.  Prefumption),  it  muft  yield  to  a  pofitive  proof  of 
the  contrary  ;  15th  June  178 1,  Hamilton  againfl:  Gibfons.  The  ac- 
count of  medicines  remaining  unpaid,  afl^ords,  of  itfelf,  conclufive 
evidence  that  the  claim  for  attendance  is  equally  well  founded. 

The  Lord  Ordinary  **  reftrided  the  purfuer's  claim  for  hono- 
"  raries  to  60  days  previous  to  Mr  Alexander's  death/* 

The  Court,  however,  upon  advifing  a  reclaiming  petition,  with 
anfwers,  were  clearly  of  opinion,  that,  in  the  circumfl:ances  of  this 
cafe,  the  purfuer  was  entitled  to  make  a  reafonable  charge  for  at- 
tendance during  the  whole  period  of  Alexander's  illnefs  ;  and  gave 
judgment  accordingly  *. 

Lord  Ordinary,  StomfieU.        Ad.  SMctior-Gintral  Blair  i  Many  penny.        Alt.  Deam  of 
Facuky  Erjkinei  Inglis.        Memues^  Clerk. 

D.  D. 


Of  the  fame  dace,  the  Court  pronomiced  a  fimilar  judgment  in  an  aftion  broo^t  by 
Dr  Melville  of  St  Andrew's  againft  the  lame  defenders. 
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JAMES     COWAN, 


AGAINST 


WILLIAM     KEY. 


Bill  of  Exchange. — When  a  inll^  payable  a  certain  number  of  days 
after  date^  is  protejied  for  M)tt -acceptance,  the  bolder  may  raife  fum^ 
mary  diligence  againjl  tbe  drawer  for  recourfe,  before  the  term  of 
payment. 


WIlliam  Key,  for  value  received,  drew  a  bill  in  favour  of 
Williamfon  and  Haig,  for  L.  50  Sterling,  on  Nixon,  Hun- 
ter, and  Nixon  of  London,  dated  loth  March  1795,  and  payable 
90  days  after  date. 

The  bill  was  afterwards  indorfed  by  Williamfon  ^nd  Haig  to 
Cowan  and  White,  by  them  to  James  Cowan,  and  by  him  to  Smith, 
Payne,  and  Smith,  who,  on  the  28th  April,  prefented  it  for  ac- 
ceptance, which  being  refufed,  they  protefted  it  agai^ft  #Ii4ton 
Hunter,  and  Nixon,  for  non-acceptance,  and  againfl  tbfr;drawer 
and  indorfers,  for  exchange,  re-exchange,  coils,  &c.  and  imme- 
diately returned  it,  with  the  proteft,  to  James  Cowan,  who,  on  the 
23d  May,  gave  Key,  the  drawer,  a  charge  of  horning  upon  it  for 
payment. 

A  bill  of  fufpenfion,  prefented  for  Key,  having  been  refufed,  he, 
in  a  reclaiming  petition, 

Pleaded:  Although  the  drawee  (hould  refufc  to  accept,  the  hold- 
er of  tbe  bill  cannot  have  recourfe  againfl  the  drawer  till  it  be- 
comes due.  It  is  not  neceflary,  when  a  bill  is  made  payable  fo 
many  days  after  date,  that  it  (hould  be  prefented  for  acceptance; 
it  is  fufficient  to  prefent  it  for  payment  on  the  laft  day  of  grace  j 
and  if  not  honoured  then,  to  proteft  it  for  non-acceptance  and 
nonpayment ;  Kilkerran  voce  Bills  of  Exchange,  No.  23.  28th 
June  1749,  Jamiefon  againft  Gillefpie.  But,  if  a  proteft  for  non- 
acceptance  vefted  in  the  holder  a  right  of  fuch  imponance,  as 
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that  of  immediate  recourfe  againft  the  drawer  and  indorfers,  it 
would  in  all  cafes  have  been  made  indifpenfable. 

Befides,  when  an  obligation  is  made  preftable  on  a  particular 
day,  as  in  the  prefent  cafe,  the  day  is  held  to  be  adjecSed  in  fa- 
vour of  the  debtor,  and  the  creditor  cannot  demand  performance 
till  It  arrive. 

Anfwered :  The  drawer  of  a  bill  undertakes  that  it  fhall  be  ac- 
cepted  whenever  it  is   prefented  for   that  jiurpofe;    Bay  ley   on 
Bills   of  Exchange,  p.   ii.     If  this,  therefore,  is  refiifed,  there 
is  a  failure  in  his  obligation  which  fubjeds  him  to  immediate 
recourfe.      Accordingly,  where   acceptance   is   refufed,   fumma- 
ry  diligence,  before  the  day  of  payment,  is  declared   competent 
againft  the  drawer  and  former  indorfers  ;  168 r,  c.  20,  1772,  c.  72. 
See  alfo  Forbes  on  Bills  of  Exchange,  p.  177,  and  178.     The  law 
of  England,  alfo,  in  this  cafe,  gives  immediate  recourfe^  to  the 
holder  of  the  bill,  Bay  ley,  p.  42  ;  Lovelafs  on  Bills  of  Exchange, 
p.  67. 

The  Lords  were  clearly  of  opinion,  that  the  charge  was  au- 
thorifed  by  the  ftatutes  1681  and  1772,  and  unanimoufly  *  ad- 
*  hered.' 

Lord  Ordinary,  Mtthvtn.        For  the  Charger,  Culkn.  Alt.  W.  Robert/on. 

Hume,  Clerk. 

R.  D. 
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N*CLXXX.  yum  20.  lygs* 

A  L  E  X  AiN  D  E  R    J  A  C  K,> 


AGAINST 

The  Earl  of  K  E  L  L I  E. 

Kemovju G.-^It  is  fufficient  for  the  tenant  of  a  boufe  ip  Edinburgh  to 
intimate  to  the  landlord  bis  intention  of  removing  forty  days  before 
Wbitfunday. 


MRs  PiTCAiRN  had  for  many  years  poflefled  a  houfe  in  the 
Canongate  of  Edinburgh,  belonging  to  Alexander  Jack,  for 
vrhich  ftie  paid  rent  at  Whitfunday  and  Martinmas. 

She  died  on  the  23d  Febru2>ry  1794;  and  next  day  the  agent  for 
the  Earl  of  Kellie,  her  reprefentative,  intimated  to  the  landlord 
his  intention  of  giving  up  pofleffion  of  the  houfe  at  the  enfuing 
Whitfunday.  Alexander  Jack  infifted,  that  as  warning  of  an  in- 
tention to  remove  had  not  been  given  at  Candlemas,  the  Earl  was 
liable  for  the  rent  of  the  next  year  ;  and  a  bill  of  fufpenfion,  pre- 
fented  by  his  Lordfhip,  having  been  refufed,  he,  in  a  reclaim- 
ing petition, 

Pleaded:  It  is  a  fettled  point,  that  a  landlord  within  burgh  may 
remove  his  tenant  upon  giving  him  warning  forty  days  before 
the  tenn  of  removal ;  Stair,  b.  2.  tit.  9.  §  40. ;  Bankton,  vol.  11. 
p.  109.  §52. ;  Erfkine,  b.  2.  tit.  6.  §  47.  By  the  fame  rule,  it  muft 
be  competent  to  the  tenant  to  leave  the  pofleffion  upon  giving  the 
like  notice  to  the  proprietor.  It  is  indeed  common  for  tenants 
to  pay  the  rent  due  at  Martinmas  at  the  Candlemas  follow- 
ing, and  for  the  parties  then  to  fettle  as  to  the  pofleflion  for  the 
enfuing  year ;  but  the  landlord,  in  the  prefent  cafe,  had  no  rent  to 
receive  at  that  term,  and  had  no  communication  with  his  tenant. 

Anfwered:  It  is  the  uniform  pradlce  in  Edinburgh  and  its  fub- 
urbs,  for  the  tenant  who  means  to  remove  at  Whitfunday  to  give 
intimation  to  the  landlord  at  the  Candlemas  preceding,  and  for 
the  landlord  to  give  fimilar  warning  when  he  means  to  refume 
pofl[efljon  of  his  property.  Accordingly,  it  is  immediately  after 
that  term  that  houfes  let  to  moft  advantage  j  and  it  becomes  a 
fair  prefumpiion,  when  no  intimation  of  an  intention  to^change 
is  given  on  cither  fide,  that  the  contradl  is  renewed  for  another 
year.     In  fuch  cafes,  therefore,  there  can  be  no  room  for  apply - 


428  DECISIONS    OF    THE        N'CLXXXL 

« 

ing  the  general  rule  of  law  with  regard  to  warnings ;  and  leaft  of 
all  in  the  prefent  cafe,  where,  from  the  tenant's  long  continuance 
in  poilefliony  the  landlord  had  no  reafon  to  prefume,  and  it  can- 
not be  pretended  that  the  tenant  had  formed,  an  intention  of  re- 
moving. 

The  Lords,  upon  advifing  the  petition,  with  anfwers,  being  of 
opinion  that  the  notice  was  fufficient,  remitted  to  the  Lord  Ordi- 
nary to  pafs  the  bill  of  fufpenfion. 

Lord  Ordinarjr,  Dngbom.        For  the  Safpender,  RoUand.        Alt.  FwJ/tb 

D.  D, 


^»» 
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WILLIAM  KEITH,  Truftee  for  the  Creditors  of  Thomas  An- 
derfbn, 

AG  A  I N  ST 

JAMES    THOMSON  and  SON. 

t 

Periculum . — I NSURANCE • — An  underwriter  having  become  bankrupt 
while  certain  rijks  were  in  dependence^  the  premiums  for  which  had 
not  been  then  paid  by  the  injured  j  and  the  broker ^  at  whofe  office  thefe 
rifks  had  been  undertaken^  havings  of  his  own  accord^  reajfured  them 
for  behoof  of  all  concerned^  at  a  lozver  rate  than  that  originally ^i^ 
pulatedj  he  was  found  entitled,  in  accounting  with  the  creditors  of  the 
original  underwriter ,  to  fet  off  the  fecond  premiums  in  compenjation 
ofthefirjl^  payment  of  which  he  bad  by  that  time  received  from  the 
tnfuredy  and  to  be  debtor  to  the  creditors  only  for  the  balance. 

UPON  the  bankruptcy  of  Thomas  Anderfon,  there  were  po- 
licies of  infurance  underwritten  by  him  to  the  extent  of 
L.  1020,  at  the  office  of  James  Thomfon  and  Son,  infurance-bro- 
kers  in  Edinburgh,  the  rifks  of  which  were  imdetermined. 

No  part  of  the  premiums  upon  thefe  rifks,  amounting  to  L*  36, 
17  s.  jd.  was  received  by  James  Thomfon  and  Son,  from  the  in- 
fured,  for  feveral  months:  afterwards* 

Immediately  on  Anderfon's  bankruptcy,  James  Thomfon  and 
Son,  without  confulting  either  his  creditors  or  the  infured,  open- 
ed, "  for  behoof  of  the  infured  in  faid  policies,  and  all  others 
"  concerned,"  a  policy  for  covering  the  fame  rifks,  which  was 
filled  up  for  the  premium  of  L,  30  :  13  :  4. 

The  lofs  upon  thefe  rifks,  which  was  L.  75,  was  paid  by  the  fe- 
cond infurer. 

Anderfon*  s 
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Anderfon's  creditors  have  as  yet  drawn  only  2  s.  a^pound  of 
the  fums  due  them. 

James  Thomtbn  and  Son  were  accuftomed  to  charge  the  un- 
derwriter, upon  the  grofs  amount  of  the  premiums,  5  per  cent. 
of  brokerage  ;  2t  per  cent,  for  commiflion  j  and,  27  per  cent,  for 
guaranteeing  the  premium. 

In  an  atSion  brought  by  the  truftee  for  Anderfon's  creditors 
againll  James  Thomfon  and  Son,  they  gave  credit  for  L.  36, 
17  s.  5d.  the  amount  of  the  original  premiums,  which  they  had 
by  that  time  received  from  the  infured  ;  and,  on  the  other  hand, 
they  took  credit  for  the  L.  30  :  13:4,  which  they  themfelves  had 
paid  to  the  fecond  infurer.     The  purfuer 

ObjeBed :  The  prefumption  of  law  is,  that  the  premium  is  in  pof- 
feflion  of  the  broker,  for  behoof  of  the  underwriter  at  the  figning, 
of  the  policy,  which,  according  to  common  ftyle,  contains  a  dif- 
charge  from  the  latter  to  the  infured  for  payment  of  it.  The  bro- 
ker, indeed,  does  not  immediately  pay  it  over  to  the  underwriter  § 
tut  fo  much  is  it  underttood  to  be  at  the  ri(k  of  the  former,  that 
at  the  annual  fettlement  of  accounts  which  takes  place  between 
them,  he  gives  the  underwriter  credit  for  it,  even  although  he 
fhould  not  have  recovered  it  from  the  infured.  And  accordingly 
the  charge  made  by  him  correfponds  to  the  rifle  he  undertakes. 
The  amount  of  the  original  premiums,  therefore,  in  the  prefent 
cafe,  was  juft  fo  much  money  due  by  the  defenders  to  Anderfon  at 
his  bankruptcy,  and  they  had  no  right  to  difpofe  of  it  afterwards, 
without  exprefs  authority  from  his  creditors. 

But  farther,  the  tranfadion  in  queftion  was  both  illegal  in  it- 
felf,  and  detrimental  to  the  creditors.  The  fecond  infurance  muft 
either  have  been  made  for  behoof  of  Anderfon  and  his  creditors, 
or  for  behoof  of  the  infured.  If  for  behoof  of  the  former,  it  was 
what  is  called  a  re-aflurancc,  which  by  19th  Geo.  II.  c.  37,  §  4.  is 
lawful  only  when  the  infurer  becomes  bankrupt,  or  dies,  and  can  be 
made  only  by  himfelf,  "  his  executors,  adminiftrators  or  afligns  ;•' 
none  of  which  charaders  belonged  to  the  defenders.  If,  on  the 
other  hand,  the  fecond  infurance  was  for  behoof  of  the  infured, 
or,  in  other  words,  was  a  double  infurance,  the  premium  muft  be 
paid  by  the  infured.  If  no  fecond  infurance  had  been  made,  the 
creditors  would  have  received  full  payment  of  the  original  pre- 
mium from  the  broker,  and  the  infured  would  have  ranked  as  or- 
dinary creditors  for  the  lofs  fuftained  by  them;  and  as  Anderfon's 
funds  have  yielded  only  2  s.  a-pound,  for  L.  75  they  would  have 
drawn  only  L.  7,  10  s.  j  fo  that  the  creditors  lofe  above  L.  20  by  the 
tranfadion,  while  a  partial  preference  is  given  to  the  infured.       .   . 

Anfwered :  In  infurance,  as  in  all  mutual  contrads,  one  party 
cannot  demand  performance,  without  being  himfelf  ready  to  exe- 
cute the  counterpart  of  the  obligation :  and  therefore,  asthe  pre- 
mium is  the  conlideration  paid  for  the  rifle  undertaken  by  the  un- 
derwriter, if,  in  confequence  of  a  change  in  the  deftination  of 
the  veflel,  the  policy  is  vacated ;  or  if,  from  the  bankruptcy  of 

5  0.  the 
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the  underwriter,  he  Is  unable  to  indemaify  for  the  lofs,  the  infured 
muft  be  entitled  to  recover  the  premium^  if  paid,  and  to  retain  it, 
ifftill  in  his  own  poiieffion.  The  obligation  of  the  broker  to 
guarantee  the  payment  of  it,  holds  only  where  the  underwriter 
is  himfelf  i/»  titulo  to  demand  it  from  the  infured. 

By  the  pradtice  of  Edinburgh,  the  infured  do  not  pay  the  pre- 
mium till  the  rifk  be  determined.  Any  argument  to  the  contrary, 
drawn  from  the  Words  of  ftyle  employed  in  the  policy,  (which  are 
Tery  inaccurate),  muft  yield  to  the  fad  ;  and,  accordingly,  it  has 
been  found,  that  if  the  underwriter,  in  the  meantime,  become  iu- 
folvent,  the  infured  are  entitled  to  infure  anew,  and  retain  the  ori- 
ginal premium;  28th  June  1785,  Creditors  of  Elliot.  By  the 
pradice  of  England,  the  premium  is  paid  at  the  figning  of  the 
policy,  and  therefore,  there  can  be  no  queftion  of  retention  in  that 
country:  But,  precifely  on  the  fame  principle,  the  infured  are  en- 
titled to  rank  for  the  premium ;  Weikett  voce  Infurer,  §  6. ; 
Magens,  vol.  i.  p.  83..  94. ;  Park,  p.  37it  and  the  fame  is  the  law 
of  other  mercantile  countries;  Weflcett  V(?ic-^  Bankrupt ;  Magens, 
roL  ii.  p.  137.  233.  272.  In  England,  too,  before  the  19th  of 
Geo.  II.  c.  32,  the  infured  could  in  no  cafe  rank  on  the  eftate 
of  an  underwrher  for  a  lofs  arifing  after  the  date  of  h\$  bankrupt-^ 
cy  ;  but  they  were  entitled  to  rank  for  the  premium  which  they 
had  previoufly  paid  j  and  if  it  had  not  been  paid,  it  cannot  be 
fuppofed  that  they  were  obliged  to  throw  it  into  a  fund  from  which 
the  law  allowed  them  to  draw  no  dividend  for  their  contingent 
lofs. 

The  prefent  cafe  is  the  fame  as  if  the  fecond  infurance  had  been 
made  by  the  infured  themfelves,  (which  would  clearly  have  been 
a  legal  tranfuciion ;  Magens,  vol.  i.  p.  94;  Park,  p.  276.),  with 
this  difference,  that  the  creditors  have  been  allowed  the  difference 
between  the  two  premiums,  which,  however,  they  owe  to  the  ac- 
quiefcence  of  the  infured. 

If  no  fecond  infurance  had  been  made,  the  infured  would  have 
been  entitled  to  retain  the  premium  as  a  partial  fccurity  for  the 
contingent  lofs  upon  L.  1020,  and  have  ranked  for  the  balance; 
and  as  the  lofs  turned  out  to  be  L.  75,  they  would  have  had  the 
fame  right  of  retention  which  they  claim  at  prefent,  and  yet  been 
entitled  to  draw  a  dividend  for  about  L.  40. 

The  Lord  Ordinary  found,  "  That  the  premiums  of  thefirft  in- 
*^  fiirance  in  queftion  were  unpaid,  in  the  hands  of  the  infured,  at 
the  period  of  Anderfon's  bankruptcy.  Found,  That  after  his 
bankruptcy,  and  when  he  was  unable  to  make  good  the  lofs,  if 
any  (hould  be  fuftaineJ,  it  was  not  competent  either  for  him  or 
the  truftee,  to  make  good  the  premiums  againft  the  infured  : 
**  And,  in  refped  that  the  defenders  debit  themfelves  with  the  pre- 
*^  miums  for  the  firft  infurances,  and  which  are  greater  than  the 
*^  premiums  for  the  fecond  infuuances,  found,  That  when  they 
*>  take  credit  for  the  premiums  paid  for  the  fecond  infurances,  no 
"  injuftice  is  thereby  done  to  Anderfou  and  his  creditors  :  And, 

'•  therefore. 
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"  therefore,  upon  the  whole,  found,  That  they  are  entitled  to  re- 
^\  tain,  out  of  the  fum  in  their  hands,  the  premiums  paid  for  the 
"  fecond  infurances." 

The  Lords,  upon  advifing  a  reclaiming  petition  and  anfwers, 
"  adhered." 

Lord  Ordinary,  Jt^kt-Cliri.  A&.  Taii.  Alt;  yoim  Clerk. 

Home,  Clerk. 

D.  D. 


N°  CLXXXII.  ,    yuly  8.  1795.- 


WILLIAM  KEITH,  Truftee  for  the  Creditors  of  John  Sym  j 


/ 

AGAINST 


JOHN    MAXWELL. 


Bankrupt. — Aft.  1696.  c.  5. — The  difcbarge  of  a  hack-bond^  qualify' 
ing  an  ahfolute  difpofition^  reduced  upon  the  a6l  1696. 


ON  a  fettlement  of  accounts  between  Mr  Conftable  and  the 
late  John  Sym,  writer  to  the  Signet,  his  agent,  there  Was  a 
balance  of  L.  6000  againft  the  latter,  for  which  it  was  concert- 
ed, that  he  ftiould  grant  a  bond  to  John  Maxwell,  one  of  Mr  Con- 
ftable's  commilfioners,which  he  accordingly  did,  on  the  3d  Decem- 
ber 1779. 

Maxwell,  a  few  days  after,  granted  a  back-bond  to  Mr  Confta- 
ble, declaring,  that  the  bond,  though  ex  facie  limply  in  his  favour, 
was  truly  granted  to  him  in  truft  for  Mr  Conftable. 

And  on  the  fame  3d  December  1779,  Sym  likewife  granted  an 
abfoiute  and  irredeemable  difpofition  of  the  lands  of  Barncailzie, 
and  others,  to  Maxwell  ^  who,  ion  the  other  hand,  on  the  6th  of 
that  month,  granted  a  back-bond  to  Sym,  declaring,  that  the 
difpofition  was  granted  only  in  fecurity  of  the  bond  for  L.  6000, 
and  therefore  he  obliged  himfelf,  whenever  it  was  paid,  to  redif- 
ponc  the  lands  to  Sym, 

Maxwell 
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Maxwell  was  Infeft  on  the  difpofition,  17th  February  17B1 ;  and 
his  feifin  recorded  17th  April  thereafter.  But  Sym,  till  his  death, 
remained  in  pofleflion  of  the  houfe  and  parks  of  Barncailzie. 

Soon  after  this  tranfadion,  Sym's  affairs  fell  into  diforder; 
and  oh  12th  June  1781,  he  was  obliged  to  retire  to  the  fanc- 
tuary. 

Upon  this,  one  of  his  creditors  brought  a  redudlion  of  the  dif- 
polition  and  infeftment  in  favour  of  Maxwell ;  and  in  this  pro- 
cefs,  in  which  the  purfuers  ultimately  failed,  the  back-bond,  grant- 
ed by   Maxwell  was  produced,  and  the  whole  tranfadlion  laid 
open. 

The  whole  debts  on  which  the  diligence  againfl  Sym  had  pro- 
ceeded were  afterwards  paid,  and  he  continued  till  his  death 
to. do  bufinefs  on  a  narrow  fcale,  but  he  was  never  again  fol- 
vent. 

Maxwell  having,  on  31ft  December  1788,  become  cautioner  for 
Sym*  in  a  cafli-account  for  L.  500,  the  latter,  of  the  fame  date,  exe- 
cuted in  his  favour  a  bond  of  relief,  in  which  he  narrated  the  difpo- 
fition granted  by  him  to  Maxwell,  and  the  backbond  he  had  re- 
ceived from  him  ;  and  declared,  that  the  faid  difpofition  ihould 
fubfift  not  only  in  fecurity  to  Mr  Conftable  of  his  debt  of  L.  6cco, 
but  alfo  in  fecurity  to  Maxwell  himfelf,  for  the  confequences  of 
his  cautionary  obligation  j  and  to  that  extent,  he  difcharged  the 
back-bond. 

Maxwell  having,  after  Sym's  death,  paid  a  large  balance  due 
on  the  cafh-account,  he  claimed  a  preference  for  it  over  the  fub- 
jeds  contained  in  Sym's  difpofition,  in  virtue  of  the  rellridlion 
of  his  own  back-bond. 

The  truftee  for  Sym's  creditors  brought  a  redudllon  of  his  fe- 
curity on  the  adt  1696  c.  5. ;  ly?,  Becaufe  the  reflridion  of  the 
back-bond  was  obtained  feveral  years  after  Sym  had  been  ren- 
dered bankrupt  j  ^dly^  Becaufe  it  was  granted  in  fecurity  of  a  fu- 
ture debt. 

In  defence.   Maxwell 

Pleaded :  Sym^s  bond  of  relief  being  of  the  fame  date  with 
the. bond  of  credit,  the  defender's  debt  is  a  novum  debitum^  to  which 
the  ad  1696  does  not  apply. 

Neither  does  his  fecurity  fall  under  that  flatute,  as  being  for 
a  debt  to  be  contraded  in  future.  It  arifes  from  an  abfolute  dif- 
pofition, qualified  by  a  back-bond ;  and  fecuritles,  although  for 
future  debts,  when  taken  in  that  fhape,  are  not  affeded  by  it  ; 
16th  February  1782,  Riddel  againft  Creditors  of  Nibblie. 

Befides,  it   is  not  the  difpofition  and  infeftment  which  is   now 

'  fought  to  be  reduced,  but  the  refl;ridion  of  the  defender's  back-bond, 

which  being  a  perfonal  deed,  in  no  fliape  falls  under  the  ad  1696, 

the  enadments  of  which  are  direded  only  againft  infeftments  in 

fecurity  of  future  debts. 

Anjwered : 
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Anfwered:  An  abfolute  difpofition,  qualified  by  a  back-bond,  is 
fupported  j  bccaufe,  ex  facie  of  the  records,  the  difponer  is  wholly 
diverted  of  the  property",  and  no  creditor  will  contrad  with  him 
on  the  faith  of  it.  But  this  will  not  hold  in  the  prefent  cafe, 
where  Sym  was  not  only  allowed  to  remain  in  the  houfeof  Bam- 
cailzie,  but  where  the  back-bond,  before  the  defender  obtained 
the  reftridion  of  it,  had  been  judicially  produced,  which  made  it 
publicly  known  that  the  lands  were  held  in  fecurity  only  for  a 
fpecific  debt  of  L.  6000,  and  that  the  reverfionary  value,  ftill  be- 
longing to  Sym  himfelf.  was  confequently  a  fund  on  which  his 
creditors  might  rely  for  payment. 

Befides,  as  the  defender  originally  held  the  infeftment  folely 
in  truft  for  Mr  Conftable,  he  could  not  invert  the  nature  of  his 
right,  fo  as  to  make  it  a  fecurity  for  a  private  debt  of  his  own,  to 
the  prejudice  of  Sym's  other  creditors,  efpecially  after  his  bank- 
ruptcy, as  from  that  time  he  was  not  entitled  to  give  partial  pre- 
ferences. 

Replied:  As  the  difpofition  and  infeftment  were  fuftained  in 
the  procefs  where  the  reftridion  of  the  back-bond  was  produced, 
the  defender,  fo  far  fr6m  conceiving  himfelf  to  be  put  in  mala  fide 
by  it,  was  confirmed  in  the  belief  that  he  was  fafe  in  accepting  the 
fecurity  which  that  right  afforded.  If  Sym's  other  creditors  dif- 
covered  his  reverfionary  intereft  by  means  of  that  adion,  they 
ought,  if  they  counted  upon  it,  to  have  immediately  fecured  it, 
by  inhibiting  Sym,  or  adjudging  the  back-bond. 

Neither  will  it  avail  the  purfuer,  that  the  infeftment  was  ori- 
ginally granted  only  in  fecurity  of  a  debt  due  to  Mr  Conftable. 
The  defender,  from  the  beginning,  had  an  unqualified  feudal 
right  to  the  lands  in  his  perfon.  Mr  Conftable's  intereft  was  fe- 
cured by  a  feparate  back-bond  from  him,  which  he  might  have 
deftroyed  without  the  confent  of  Sym  or  his  creditors.  Sym 
might  have  fold  the  lands  to  the  defender;  and  if  he  had  done 
fo,  the  fale  would  have  been  completed  by  a  fimple  difcharge  of 
the  back-bond.  And  if  a  total  difcharge, of  it  would  have  eflfec- 
tually  vefted  him  with  the  full  property,  the  difcharge  which 
he  obtained,  muft  give  him  an  effedual  right,  correfponding  to 
its  extent. 


The  Lord  Ordinary,  "  in  refped  that  the  bond  of  relief  1788, 
difcharging,  pro  tantop  the  former  back-bond,  was  granted  unico 
"  contextu  with  the  bond  of  credit  for  L.  500  to  Sir  William  For- 
bes and  Company,  found.  That  the  forefaid  deed  is  not  ftruck  at 
by  the  firft  claufe  in  the  ftatute  1696;  and  in  refped  that  the  deed 
3d  December  1779,  is,  ex  facie^  an  abfolute  and  irredeemable 
difpofition  of  the  lands,  but  qualified  by  a  relative  back-bond, 
"  found,  That  that  difpofition  and  infeftment  does  not  fall  under 
"  the  fecond  claufe  of  the  ftatute  1696,  but  muft  fubfift  in  favour 
"  o^^Mr  Maxwell,  until  he  is  relieved  of  his  engagements  for  Mr 
Sym,  whether  prior  or  pofterior  to  the  date  of  the  infeftment; 
and,  therefore,  upon  the  whole,  aflbilzi'ed  Mr  Maxwell  from 
"  the  redudion.'* 
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On  confidering  a  reclaiming^  petition  and  anfwers,  the  Court, 
thinking  the  cafe  attended  with  difficulty,  ordered  memorials. 

When  the  caufe  came  to  be  advifed,  it  was 

Obferved  on  the  Bench  :  After  the  judicial  production  of  the 
back-bond,  it  was  juft  as  well  known  to  Sym's  other  creditors» 
that  the  difpofition  was  granted!  folely  for  the  purpofe  of  fecuring 
Mr  Conftable^s  debt,  as  if  a  claufe  to  that  purpofe  had  appeared 
in  gretnio  of  it.  From  thenceforward,  therefore,  the  difpofition 
is  to  be  confidered  in  no  other  light  than  as  a  fecurity  j  and,  con- 
fequently,  Mr  Conflable  himfelf  could  not  have  covered,  by 
•means  of  it,  any  future  advances  he  might  have  made  to  Sym^ 
and  far  left  could  the  defender,  whofe  only  interefl:  in  the  difpofi- 
tion was  in  the  charader  of  Mr  Conftable's  truftee*  The  reflridlion 
of  the  back-bond,  therefore,  falls  to  be  reduced,  and  that  without 
at  all  infringing  on  the  dodrine  fixed  by  the  cafe  of  Riddel 
againfl  Nibblie. 

The  Court,  accordingly,  by  a  confiderable  majority,  "  reduced, 
*'  decerned,  and  declared  in  terms  of  the  libel,  in  fo  far  as  re- 
•*  fpedls  the  fecurity  therein  mentioned,  granted  in  favour  of  John 
"  Maxwell.''. 

And  on  advifing  a  reclaiming  petition  and  anfwers,  they  unani- 
moufly  **  adh.cred." 

Lord  Ordinary,  JuJlice'Cltrk.  AS.  Rolland^    Hay^     Maxwell- Morrijbnn 

Alt.  Geo*  Fergujfoa^  Mat.  Rofs.  CltTkfPring/e. 

R.  D. 
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JEAN    A  N  D  E  R  S  O  N  and  her  Children^ 


AGAINST 


<■ 


\ 


JOHN    FULLERTONand  others.  -^ 


Proof. — A  holograph  letter  difcovered  in  a  gentleman^ s  repojitories  at 
bis  deaths  in  which  he  declared  bimfelf  the  hujband  of  his  houfekeeperp 
who  had  long  cohabited  with  and  born  children  to  him,  found  not  to 
befufficient  evidence  of  marriage. 

m 

JEAN  ANDERSON  lived  with  Mr  George  FuUerton  many 
years  as  his  houfekeeper.  During  that  period  ihe  bore  chil- 
dren to  him^  fome  of  whom  furrived  him.  The  children  and  their 
mother  were  treated  by  Mr  Fullerton  with  much  kindnefs  and  af- 
fedion.  The  latter  had  the  complete  direction  of  his  family ; 
fat  in  the  room  and  at  table  with  him,  even  when  there  were  Gran- 
gers prefent,  and  occaiionally  rode  out  in  the  carriage  along  with 
him ;  but  ihe  uniformly  went  by  the  name  of  Mrs  Anderfon.  The 
children  not  only  received  the  lame  marks  of  attention  with  their 
mother,  but  were  allowed  to  afHime  their  father's  name,  and  fome- 
times  vifited  along  with  him. 

Mr  Fullerton  was  taken  fuddenly  ill,  and  became  infenfible  on 
the  19th  April  1791,  and  died  on  the  morning  of  the  21ft.  His 
repofitories  were  immediately  fealed  up.  The  keys  were  left  with 
Mrs  Anderfon,  who  had  hadpofleifion  of  them  during  Mr  Fullerton' s 

5  S  iUnefi, 
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illnefs,  and  one  of  the  fervants  obferved  her  open  his  de(k  in  the 
courfe  of  it. 

In  the  interval  between  his  being  taken  ill  arid  the  opening  of 
his  repofitories  after  the  funeral,  Mrs  Anderfon  mentioned  to  ie- 
veral  of  her  friends^  that  there  would  be  found  in  Mr  Fullerton^s  ^ 
defk,  along  with  fome  bonds  of  provifionto  the  childreB,  a  letter,  ,. 
in  which  he  declared  himfelf  to  be  her  lawful  huiband  5  flie  fur-  ^* 
ther  told  them,  that,  after  writing  that  letter,  Mr  Fullerton  gave  ' 
it  her  to  read  ;  and  that  after  doing  fo,  and  declaring  herfelf 
fatisfied,  (he  had,  at  his  defire,  put  it  in  the  place  defcribed  by 
her. 

The  following  letter,  holograph  of  Mr  Fullerton,  was  accord- 
^nglj  found  in  his  deik  : 


<t 


Cuftomhoufe^  Leitby  i6tb  April  1791. 


^*  My  dear  Jean  Anderfon, 

"  As  you  and  I  have  cohabited  together  as  man  and  wife  for 
upwards  of  twenty  years,  (though  pride  and  connexions  pre- 
^'  vented  my  declaring  to  the  world  that  you  was  my  wife),  yet, 
"  .on  account  of  your  unfpeakable  attention  to  my  health,  and  in- 
"  tereft  in  my  fiamily  affairs ;  and,  above  all,  the  love  I  bear  to 
you  and  the  three  children  you  have  born  to  me,  viz.  Margaret, 
Jean,  and  Marina  Fullertons,  your  and  my  daughters,  I  think  it 
a  duty  incumbent  on  me  to  fubfcribe,  what  I  truly  am.  My 
dear  Jean,  your  afledionate  hufband.      -  ;  - 

"  Geo.  Fullerton." 


u 


it 
it 
ii 


This  letter  was  wrapt  round  a  fealed  packet,  marked,  "  Not  to 
"  be  opened  till  after  the  deceafe  of  George  Fullerton.'*  The 
packet  contained  two  bonds,  (the  one  of  them  dated  in  1785,  the 
other  in  1789),  by  which  L.  1500  were  provided  to  Mrs  Anderfon 
in  liferent,  and  his  children  by  her  in  fee.  In  thefe  bonds  (he 
was  defcribed  as  his  (ervant ;  and  it  was  declared^  that  the  pro- 
vifion  then  made  for  her  fhould  not  fuperfede  her  claim  for  wages 
due  to  her  at  his  death.  The  bonds  likewife  contained  a  nomi- 
nation of  tutors  and  curators  to  the  children.  *^ 

Mrs  Anderfon  and  her  children  having  brought  a  declarator  of 
marriage  and  legitimacy  againft  John  Fullerton  and  others,  the 
heirs  at  law  of  Mr  Fullerton,  a  proof  was  led ;  the  import  of 
which  has  been  already  dated. 

The  Commiilaries  at  firfl  fuftained  the  marriage ;  but  they  af- 
terwards gave  judgment  in  favour  of  the  defenders ;  and  a  bill 
of  advocation  having  been  prefented,  the  I<ord  Ordinary  ordered 
informations,  in  which  the  purfuers ' 

Pleaded :  To  conftitute  a  marriage  by  the  law  of  Scotland,  all 
that  is  required  is  evidence  df  the  deliberate  confenc  cxf  partieB,  to 
enter  de  prafenti  into  that  connexion;  Stair,  b.  i.  tit.4«  §  6#;  JE^ 
ikine,  b.  i.  tit.  6.  §  2.  4.  5.  6.    This  confent  may  be  implied  fieom 
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their  condud,  and,  with  more  fecurity,  it  maybe  eftabliftied  by 
an  exprefs  declaration  made  before  witneiles,  or  in  writing ;  Bank- 
ton,  b,  I.  tit.  5*  §  24.  J  3d  March  1786,  Inglis  againft  Robcrtfon, 
affirmed  on  appeal  14th  February  1787. 

As  evidence  of  that  confent,  in  the  prefent  cafe,  there  is  produ- 
ced a  declaration  in  writing  by  Mr  Fullerton,  which  may  be  con- 
iidered  either  as  an  acknowledgment  of  a  fadl  which  had  already 
taken  place,  or  as  cohftituting  the  matrimonial  confent  from  its 
date ;  a  confent  which  the  fituation  of  the  parties  makes  it  very 
probable  was  then  mutually  declared.  If  Mr  Fullerton  had  been 
alive,  and  made  a  fimilar  declaration  before  witnefles,  no  further 
evidence  could  have  been  required,  and  it  would  have  been  irre- 
vocably binding  on  him.  The  letter  was  written  by  Mr  Fullerton, 
after  mature  deliberation,  for  the  exprefs  purpofe  of  affording  fiich 
evidence,  in  cafe  the  fad  fhould  ever  afterwards  be  difputed. 

Further,  the  letter  was  not  only  communicated  to  the  perfon 
to  whom  it  was  addrefled,  but  in  efled  delivered  to  and  accepted 
of  by  her  i  indeed,  the  delivery  of  it  is,  independently  of  other 
circumftances,  implied  from  its  being  found  in  the  defk  of  Mr 
Fullerton,  to  whom,  as  her  hufband,  the  cuftody  of  all  deeds  in 
which  fhe  was  interefted  naturally  belonged. 

Anfivered :  The  letter  in  queftion  cannot  be  founded  on  as  tlti 
acknowledgment  of  a  marriage  already  cpnftituted,  becaufe,  in 
that  view,  it  is  contradided  by  the  whole  circumftances  of  the 
cafe,  from  which  it  is  evident  that  no  marriage  had  preTioufly 
taken  place  ;  and  indeed  the  terms  of  the  letter  (hew  the  convic- 
tion of  the  granter,  that  the  execution  of  it  was  neceflary  to  efta- 
bli(h  a  marriage.       .j 

Nor  is  that  writinjgy  p^r/r^  fufficient  to  conftitute  a  marriage, 
as  that  can  only  be  done  by  the  mutual  aft  of  the  parties,  where- 
as the  letter  in  queftion  was  binding  upon  neither.     It  was  not 
binding  on    Mr  Fullerton,  becaufe,  while  it  remained  in  his  pof- 
feffion,  it  was  completely  at  his  difpofal^  and  afforded  proof  nGiere- 
ly  of  an  intention  not  carried  into  execution  during  his  life,  and 
he  certainly  could  not  bequeath  Mrs  Anderfon  the  charafter  of 
his  wife  as  a  legacy.     On  the  other  hand,  there  is  as  little  evi- 
dence of  her  confent.     Her  knowledge  of  the  exiftence  of  the 
letter  may  have  arifen^  not  from  a  deliberate  communication  on 
his  part,  but  from  her  having  had  accefs  to  Mr  Fullerton's  re- 
pofitories  during  his  laft  moments.     Had  fhe  known  of  it  fooner, 
or,  at  leaft,  had^ftiet  confidered  it  as  conftituting  a  marriage,  fhe 
would  have  immediately  mentioned  it  to  her  friends,  and  affumed 
Mr  Fullerton's  name,  and  the  character  of  his  wife.     Its  ever  ha- 
ving been  in  her  poflefBon  refts  entirely  upon  her  own  averment, 
and  is  improbable  in  itfelf  >  becaufe,  if  it  had  been  delivered  to  her, 
fhe  would  have  been  too  fenfible  of  its  importance  ever  to  have 
given  it  up;  and  before  fhe  can  found  on  the  letter  being  difco- 
vered  in  Mr  Fullerton' s  defk  as  equivalent  to  being  in  her  own 
poflefHon;  fhe  muft  eftablifh;  aliunde,  that  he  was  her  hufband. 

As, 
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As,  therefore,  (he  had  had  no  opportunity  of  declaring  her 
acceptance  of  the  letter,  it  would  not  have  prevented  her  from 
marrying  another  perfon  during  Mr  FuUerton's  life ;  nor,  had  the 
prefent  defenders  found  it  for  their  intereft  to  raife  a  declarator 
of  marriage  againfl  her, 'and  fhe  thought  proper  to  oppofe  them, 
would  it  have  entitled  them  to  a  judgement  in  their  favour ;  fee 
1 8th  November  1766,  Johnfton;  1771,  Wallace  againft  Ballan- 
tyne*;  and  furely  her  adopting  a  diiSerent  line  of  condud  iince 
.Mr.Fullerton's  death  cannot  aflfed  the  queftion. 

When  the  caule  was  advifed,  fome  of  rthe  Judges  thought  tliaft 
the  letter,  when  taken  in  conjundtion  •with  other  circumflances^ 
afibrded  fufficient  evidence  that  a  marriage  had  been  conftituted 
jduring.the  lifetime  of  Mr  Fullerton.  The  wojnah's  being  in  the 
knowledge  of  its  execution,  (it  was  (aid),  was  equivalent  to  its 
being  delivered  to  her ;  at  any  rate,  as  it  was  merely  a  decla- 
ration of  a  fad  which  had  already  taken  place,  delivery  was  not 
eflential;  and,  even  if  confidered  as  conftituting  a  marriage  de 
prafenti^  her  acceptance  of  it  was  ^o  be  prefiimed. 

A  great  majoritj  of  the  Court  were  of  an  oppofite  opini- 
on. As  the  law  01  Scotland  (it  was  obferved),  requires  no  defi- 
nite form  for  the  conflitution  of  marriage,  it  becomes  neceflary 
to  attend  to  the  views  of  parties  in  each  cafe«  In  the  prefent  cafe, 
Mr  Fullerton  meant  to  do  what  the  law  cannot  fandion:  His 
pride  prevented  him  from  making  Jean  Anderfbn  his  wife,  but  he 
wifhed  to  bequeath  to  her  xhtjiatus  of  his  widow,  with  a  view  to 
legitimate  the  children.  While  the  letter,  however,  remained  in 
his  podeflion,  it  was  revocable,  and  was  binding  on  neither  party, 
and  therefore  it  does  not  fignify  whether  its  execution  was  or  was 
not  communicated  to  Mrs  Anderfon. 

The  bill  of  advocation  was  refufed. 

Lord  Ordinarj,  Abercromby.  A&.  2).  Catbcari^  IngKs.  Alt.  M.  Rofs. 


N°  CLXXXIV, 

*  Not  yet  collcftcd. 
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Mrs  JANE  ANN  DOUG AL,  Executrix  of  Dr  Dougal; 


A  C  A  11^  ST 

JOHN      G  O  R  DO  N. 

•Compensation. — Retention. — A  creditor  holding  a  bond  in  confe-- 
qatnci  of  an  affigndtion  from  his  debtor^  ex  i^cieabfolutCj  is  not  obli^ 
ged  to  reconvey  it  to  the  cedent^  till  be  be  repaid  advances  made  hy 
him  to  the  latter^  Jubfequent  to  the  date  of  the  ajjignation^  although  by 
a  mijfive  granted  by  him  to  the  cedent  of  the  fame  date  with  the  ajjig-^ 
nation^  he  declared  it  to  have  been  granted  only  infecurity  of  certain 
debts  then  due  to  him. 

Innovation. — Dees  the  renewal  of  a  billopenae  as  ^novatio  debitt? 

Assignation. — is  itfufficient  to  intimate  an  affignation  to  the  confidefs- 
tial  man  ofbuftnefs  of  the  debtor  when  he  himfelfis  abroad  f 

Tkoo  F.-^How  far  does  the  holograph  acknowledgment  of  the  intimation 
of  an  ajignation  prove  its  own  date  ? 

DR  Doug  A  L)  in  1789,  granted  to  John  Gordon,  for  value,  two 
bills,  one  for  L.  aoo,  and  the  other  for  L.  145.     He  likewife 
accepted  a  bill  payable  to  John  Innes  for  L.  145,  18  s. 

In  fecurity  of  thefe  bills  Dr  Dougal  and  his  wife  executed  in 
favour  of  Mr  Gordon,  an  affignation,  ex  facie  abfolute,  of  a  bond^ 
due  to  them  by  Alexander  Seton,  for  3500  rix  dollars  of  Sweden, 
equal  to  L.  777  :  15:6  Sterling. 

Mr  Seton,  the  debtor  in  the  bond,  was  a  Scotfman,  but  had  lived 
chiefly  in  Sweden  for  many  years  before.  He  had,  however,  a 
confiderable  eftate,  in  this  country  where  he  occafionally  refided. 

Of  the  fame  date  with  the  aflignation,  Mr  Gordon,  granted  a  let- 
ter, acknowledging  that  he  had  received  it  in  fecurity  of  the  debts 
above-mentioned. 

The  two  bills  granted  by  Dr  Dougal  to  Mr  Gordon  were  after- 
wards twice  renewed,  and  the  interefl  and  expence  of  ftamps  in- 
eluded  in  new  bills.  Thefe  renewals  took  place  on  the  15th  May 
1790,  when  the  original  bills  fell  due;  and  on  the  2 2d  November 
1790,  when  a  further  advance  of  L.  la  made  by  Mr  Gordon  to  Mrs 
Dougal  on  the  6th  Auguft  was  included  in  them ;  and  on  the  2d 
December  following,  Mr  Gordon  advanced  Dr  Dougal  a  further 
fum  of  L.  12  Sterling. 

In  July  1 79 1 9  Dr  Dougal  died  infolvent. 

Upon  the  aflignation  there  was  the  following  note^  holoaSjjdi 
of  John  DundaS;  writc^r  to  the  Signet : 

5T  6th 
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6tb  December  1790. 

I 'hold  this  ailignation  intimated  to  me  as  agent  for  Alexander 
Seton  of  Prefton. 

John  Dunxias. 

It  appeared y  that  Mr  Dundas,  beiides  managing  Mr  Seton's 
law  affairs,  received  and  paid  away  large  Turns  on  his  account, 
and  was  in  all  refpeds  his  confidential  man  of  bufinefs.  He  ai^- 
ed,  however,  without  »ny  written  authority,  while  Mr  Taylor  in 
Linlithgow,  Mr  Seton*s  fador,  who  paid  his  rents  to  Mr  Dundas, 
had  a  written  commiflion  from  him  for  managing  hb  afiairs,  con* 
taining  very  ample  powers,  but  which  he  had  never  exerct(ed  to 
any  greater  extent  than  as  an  ordinary  f^dor  in  thecoontry.  . 

It  further  appeared,  that  on  i6tli  April  1790,  Mr  Dundas  wrote 
Mr  Seton,  then  in  Swedt;n,  informing  him,  that  the  bond  had  been 
afligned  to  Mr  Gordon ;  and  Mr  Seton  having  himfelf  come  to 
this  country  in  autumn  i79i»  Mr  Gordon,  in  Odober^  wrote  to  Mr 
Dundas,  exprefllng  a  wi(h,  that  Mr  Seton  would  pay  the  bond  at 
(he  following  Martinmas.  Mr  Dtmdas  on  the  5th  ^fovember  anjf> 
wered,  that  Mr  Seton  would  do  fo;  and  accordingly,  in  February 
179a,  a  difcharge  of  it  was  made  out  by  Mr  Pundas,  which  was 
(igned  both  by  Mrs  Dougal  and  Mr  Gordon. 

Before  payment,  however,  James  Saunders,  a  creditor  of  Dr 
Dougal,  brought  an  adion  againfl  Mrs  Dougal,  libelling  on  the 
pafllve  titles ;  and  on  i6th  and  17th  February  1792,  he  ufed  an  ar- 
reftment  on  the  dependence  in  the  hapds  of  Mr  Seton  and  Mr 
Dundas,  of  part  of  the  fum  contained  in  the  bond. 

Mr  Saunders  failed  in  inftruding  any  paflive  title  againft  Mrs 
Dougal,  and  only  obtained  a  decree  againft  her  cognitionis  cau/a. 

Mrs  Dougal,  on  the  loth  April  1792,  got  herfelf  confirmed  exe< 
cutrix  of  her  huiband  qua  relid  ;  but  the  inventories  given  up  by 
her  contained  only  fome  medicines  and  houlehold-furniture. 

Mr  Seton,  in  May  1792^  brought  a  muitiplepoinding,  in  which 
he  called  Mrs  Dougal,  and  all  the  parties  having  interell  in  the 
bond.  •  * 

Mr  Gordon  having,  in  May  1793*  produced  as  his  intereft  the 
bills  above-mentioned,  and  his  afiignation,  Mrs  Dougaly-^.as  execu- 
trix of  her  bulband^  and  in  behalf  of  his  other  creditors, 

ObjeSed :  \mo^  Affignations  muft  be  intimated  to  the  debtor 
perfonally,  if  within  the  kingdom,  and  edidally  when  he  is  abroad  ; 
Erik,  b,  I.  tit.  6.  §  14.  The  afllgnation  in  queftion  is  therefore 
incomplete,  from  its  not  having  been  intimated  to  Mr  Seton^  the 
debtor  in  the  bond,  but  merely  to  his  agent  Mr  Dundas. 

It  is  true,  Mr  Dundas  (eems  to  have  informed  the  debtor  of  the 

afllgnation,  but  this  could  not  fupply  the  want  of  adual  intimation, 

which  is  eflential  to  complete  the  right  of  the  aifignee.    -Private 

knowledge  has  not  even  the  eflTed  of  putting  the  debtor  in  mala 

fide  to   pay  to  the  cedent;    Fount.   r2th  March  1684,  Caftles; 

Did. 
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Did:.  Tol.  i.  p.  65*  Earl  of  Aberdeen  againft  the  Creditors  of*Mer- 
chifton*. 

2dfyy  Although  the'  note  by  Mr  Dundas  were  to  be  held  (ufRcI- 
jcnt  evidence  of  iotimation,  yet,  as  holograph  writings  do  not 
prove  their  dates,  it  muft  be  held  to  have  been  granted  after  the 
arreftment  ufed  by  Mr  Saunders ;  Dirlton,  No.  201 ;  Fount.  22d 
July  1708,  Earl  or  Selkirk  againft  Gray. 

^dly^  Even  admitting  the  afCgnation  to  have  been  in  allre(pe<^s 
duly  intimated  at  the  date  of  Mr  Dundas' s  aclmowledgment,  it 
vrould  give  no  preference  to  Mr  Gordon.  It  appears  from  hi8 
miflive  to  Dr  Dougal,  that  the  aflignation  was  granted  to  him  in 
fecurity  of  the  bills  which  he  and  Mr  Innes  got  from  the  Dodoi* 
in  1789.  But  by  the  fubfequent  renewal  of  thefe  bills,  there  was  a 
complete  novation  of  the  debt ;  and  it  is  an  eftabliihed  rule  of 
law,  novatione  legitime  faSa  Uberantur  hypothecs  et  pignus  j  30th  June 
1752,  Duke  of  Norfolk;  befides,  in  this  cafe,  a  new  debt  of  L.  I2| 
and  the  bygone  intereft  on  the  old  bills,  are  included  in  thefe  now 
founded  on ;  fo  that  there  is  here  not  merely  a  change  of  one  ob- 
ligation for  another,  but  a  radical  alteration  in  the  nature  and 
fubftance  of  the  debt. 

\ 
Anfwered:  i^,  The  intimation  of  an  aflignation  to  the  debtor** 

fa<5tor  has  been  fuftained,  even  where  the  debtor  was  in  this  coun* 
try ;  Decifion  in  Houfe  of  Peers,  Earl  of  Aberdeen  againfl  Gredi-^ 
tors  of  Merchifbon,  and  much  more  ought  it  to  be  fi>  where  he  is 
abroad.  Befides,  any  ftep  taken  by  the  aflignee  by  which  the  debt- 
or is  put  in  mala  fide  to  pay  the  cedent,  has  theelrcd  of  completing 
his  own  right;  Durie,  31  ft  March  1624,  Donipace;  Stair,  b.  3. 1. 1. 
I  7. ;  and  the  sifOgnation  was  virtually  intimated  to  Mr  Seton  by  the 
mbfequent  tranfaAiom. 

2dlyf  The  rule,  that  holograph  writings  do  not  prove  their  dates, ' 
admits  of  various  exceptions;  and,  in  particular,  the  holograph  ac^ 
knowledgment  of  an  intimation  has  been  repeatedly  found  proba* 
tive  of  its  date ;  Durie,  22d  January  1630,  Maceill  againfl  Hut- 
chefon;  Did.  vol.  i.  p.  6s^  Earl  of  Aberdeen  agamft  Creditors  of 
Merchiflon;  23d  November  1785,  Newton  and  Ck>mpany;  befides, 
the  aflignation  wais  fiifHciently  intimated  by  its  produ<9:ion  in  this 
adion,  which  «  enough  to  fecure  Mr  Gordon^s  preference,  as  the 
bond  afligned  has  not  yet  been  habilely  attached  by  any  compe- 
ting diligence ;  for  Mr  Saimders's  arreftment  is  inept,  as  proceed- 
ing on  an  adion  againft  Mrs  Dougal  before  her  confirma'tion,  and 
which,  accordingly,  refiilted  in  a  decree  cognitionis  caufa  tantum  j 
Erfk.  b.  3.  t.  6.  §  8. ;  Did.  vol.  i.  p.  58. 

^dfyy  There  was  no  novatio  debiti  in  this  cafe.  The  original  debt 
due  by  Dr  Dougal  ftill  remains  unextinguifhed,  although  the  vouch- 
ers of  it  were  changed  for  his  accommodation.  It  is  evident,  that 
novation  was  not  intended  by  either  party ;  and  the  taw  is  fo  far 
from  prefimiing  it,  that  even  an  animus  novandi  is  not  fufticient,  un- 
lefs  it  be  explicitly  declared ;  Voet^  lib.  46.  /.  2.  §  4,  5,  6. ;  ift 
March  178 1,  Bank  of  Scotland  againft  Bank  of  England ;  2d  Auguft 
1 781,  Ranking  of  the  Creditors  of  Cult;  25th  February  1785, 
Rutherford ;  24th  July  1785,  Douglas,  Heron  and  Company. 

Befides, 

*  This  dccifioQ  was  rcverfed  oo  appeal 
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<  Befides,  although  a  tjovatio  debit i  had  taken  place,  as  the  aillgna- 
tion  is  ^jc  yiw/>  abfolute,  Mr  Gordon  would  hare  been  entitled  to 
retain  it  till  he  was  paid  this  new  debt.  MrXrordon  held  Dr 
Dougal^s  refiduary  intereft  in  the  bond,  after  the  xiebts  mentioned 
in  the  letter  were  fatisfied,  in  trufl  forJiis  behoof^  and  a  truftee, 
coming  under  engagements  for  the  trufter,  cannot  be  compelled  to 
denude  till  he  be  repaid  or  relieved. 

Or,  ev.en  admitting  that  the  original  ccmtrad  between  the  par- 
ties was  that  of  pledge^  and  that  a  novation  of  the  debt  took  place, 
ft  ill  the  rule  of-law,  liberantur  by  pot beca  et  pignus^  only  sipplies  where 
there  is  a  fecond  creditor,  to  whom  the  fame  thing  has  been  pled- 
ged i  but  the  debtor  himfelf,  or  his  perfonal  creditors,  cannot  de« 
mand  back  the  pledge,  till  not  only  the  original  debt,  but  every  o- 
ther  debt  due  to  the  creditor  bypotbecarius  is  paid  ;  f^oct,  L  20.  /.  6. 
§16.}  Cod.  LZ.  /.  27.J  Forbes,  14th  February  1708,  Fount,  rft 
July  1 709,  Strachan. 

The  Lord  Ordinary  '^  found  no  fufficieot  grounds  for  fiiftainizig 
"  the  claim  of  preference  made  by  John  Gordon*'^ 

On  advifing  a  reclaiming  petition  and  anfwers,  the  Court  were 
clear,  that  Mr  Saunders^s  arreftment  was  inept,  and  that,  as  Mrs 
Dougal  had  not  confirmed  the  bond,  the  produiSUon  of  the  alligna- 
tion  in  the  multiplepoinding,  which  was  equipollent  to  intinaation, 
gave  Mr  Gordon  a  preferable  right  to  either  of  thefe  parties. 
They  confequently  had  no  occafion  to  determine  as  to  the  legality 
of  the  intimation  to  Mr  Dundas. 

Neither  had  they  occafion  to  decide  how  far  the  renewal  of  the 
bills  operated  as  a  novatio  debiti  y  a  great  majority  of  the  Judges  be^ 
ing  clear,  that  admitting  the  renewed  bills  to  be  a  debt  contrad:ed 
fubfequent  to  the  ailignation,  yet  as  the  aifignation  was  ex  facie 
abfolute,  and  as  the  bond  had  not  been  attached  by  any  of  Dr 
Dougal's  creditors,  before  the  renewal  of  thefe  bills,.  Mr  Gordon 
was  not  bound  to  reconvey  it  till  they  were  paid* 

The  Court,  (nth  June  1794.)  "  in  refped  the  aifignation  found- 
**  ed  on  by  the  petitioner  (Mr  Gordon)  is  abfolute  in  favour  of  Mr 
"  Gordon,  preferred  him  for  the  payment  of  his  debt  upon  the 
"  fund  in  medio.' ^ 

And,  on  advifing  a  reclaiming  petition  for  Mrs  Dougal,  with 
anfwers,  &c.  the  Lords  adhered. 


Lord  Ordinary,  Ctaif.  A£L  Dean  ofFacuUj  Erfldnt^  Tak. 

Alt.  So/icitQfGwrat  Stair,  Mai.  Ro/s,  John  Clerk.  Cleck»Gordb«. 


R.  D. 
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Mrs  ELIZABETH   CRAWFURD, 


AOAIMST 


THOMAS    COUTTS. 


4i 


Deathbed. — Approbate  and  Reprobate. — A difpojition  on  death- 
bed found  to  exclude  the  beir  at  law  wbere  tbe  granter^  wbile  in  liege 
pouftie,  bad  executed  a  former  fettlement  in  favour  of  a  Jlranger^ 
containing  referved  powers  to  alter  on  deatbbed. 

THE  late  Colonel  Crawfurd,  in  1771,  executed  an  entail  of  his 
eftate  of  Crawfurdland,  in  favour  of  **  himfelf  in  liferent, 

and  to  the  heirs-male  lawfully  to  be  begotten  of  his  body ; 

whom  failing,  to  Sir  Hugh  Crawfurd  of  Jordanhill,  Baronet,  and 
^*  the  heirs-male  lawfully  begotten,  or  to  be  begotten,  of  his  body  j 
^^  which  failing,  to  the  heirs-male  lawfully  begotten  of  the  now 
^^  deceafed  William  Crawfurd,  merchant  in  Glafgow,  his  couiin ; 
^'  which  faiUng,  to  the  heirs-male  lawfully  begotten  of  the  alio 
**'  deceafed  john  Crawfurd,  late  furgeon  in  Glafgow,  his  brother  ; 
*^  whom  all  failing,  to  his  own  neareft  heirs  and  aflignees  whatfo- 
''  ever/' 

This  deed  contained  a  claufe,  referving  power  to  the  grant- 
er,  ^*  at  any  time  of  his  life,  et  etiam  in  articulo  mortis^  to  alter, 
'^  innovate,  annul,  and  make  void  thefe  prefents,  either  in  whole 
^^  or  in  part,  and  to  infringe  upon,  or  totally  change  the  forefaid 
*'  feries  of  heirs,  or  courfe  and  order  of  fucceflion  above  devifed/* 

On  13th  February  1793,  Colonel  Crawfurd,  while  on  deathbed, 
executed  a  gratuitous  di(pofition  of  the  fame  lands  in  favour  of 
Thomas  Coutts.  This  deed  likewife  referved  the  granter's  liferent, 
and  power  to  revoke  even,  on  deathbed.  It  alio  contained  the 
following  claufe :  '^  And  I  hereby  revoke  and  recal  all  former 
^'  difpofitions,  aflignations,  or  other  deeds  of  a  teftameotary  na- 
'^  ture,  formerly  made  and  granted  by  me,  to  whatever  perfon  or 
'^  perfons,  preceding  the  date  hereof,  and  particularly  a  deed 
^^  granted  by  me  in  the  year  177 1^  fettling  my  eftate  upon  Sir 
'^  Hugh  Crawfurd  of  Tordanhill,  Baronet,  and  his  heirs ;  and  I 
^^  declare  the  (ame  to  be  void  and  null,  fo  far  as  thefe  deeds  are 
^^  conceived  in  favour  of  the  perfons  to  whom  they  are  granted, 
^^  but  to  be  valid  and  fiifficient  to  the  extent  of  the  powers  therein 
^'  referred  to  me,  to  revoke,  alter,  or  innovate  the  fame,  to  the  ef- 
'^  fed  only  of  making  thefe  prefents  efiedtual  in  favour  of  the  faid 
*[  Thomas  Coutts  and  his  forefaids.*' 

5  U  Colonel 
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Colonel  Crawfurd  died  19th  February  1793. 

Mrs  Elizabeth  Crawfurd,  the  Coloners  heir  of  line,  brought  a 
redudion  of  both  fcttlements,  contending,  that  the  deed  1771,10 
fo  far  as  it  was  conceived  in  favour  of  Sir  Hucrh  Crawfurd,  and 
the  other  ftrangers  thereby  called  to  the  fucceflion,  was  revoked 
by  the  deed  1793,  and  that  this  lafl  fell  under  the  law  of  death- 
bed. 

Sir  Hugh  Crawfurd  was  dead,  and  no  appearance  was  made  for 
his  heir. 

In  defence,  Mr  Coutts 

Pleaded :  The  purfuer's  right,  as  heir  at  law,  was  effedually  cut 
ofFby  the  entail  made  by  Colonel  Crawfurd,  while  in  liege  poufiie. 
The  difpofition  1793,  therefore,  in  the  defender's  favour,  executed 
in  virtue  of  the  referved  powers  of  altering  or  revoking  etiam  in 
articulo^  contained  in  the  former  deed,  is  not  reducible  on  the 
head  of  deathbed ;  becaufe,  although  to  the  prejudice  of  the 
difponces  under  that  fettlement,  it  does  not  hurt  the  heir  at 
law,  at  whofe  inftance  alone  a  challenge  ex  capite  U6li  is  ccMii- 
petent ;  Stat.  IVilb.  c.  13. ;  Dirlton,  vofibus  Faculty  to  alter;  Reduc- 
tion, ex  cap,  leS. ;  and  Stewart's  Anfwers;  Stair,  b.  3.  tit.  4.  §  2.; 
Erfkine,  b.  3.  tit.  S^  §  9$.  ;  Banktou,  b.  3.  tit.  2.  §  20. ;  b.  3.  tit.  4. 
§48.  J  Stair,  25th  January  1677,  ^^^>  Clerk  Home,  i6th  January 
1740,  Mackean;  9th  December  1763,  Duke  Hamilton;  22d  No- 
vember 1775,  Rowan ;  20th  July  1776,  Donaldfon  *. 

Anfwered :  ijij  Although  Colonel  Crawfurd  might,  on  deathbed, 
revoke  the  deed  1771,  in  fo  far  as  it  was  granted  in  favour  of  per- 
fons  not  alioqui  fuccejfuriy  he  could  not  do  fo  to  the  prejudice  of  his 
heirs  of  line,  whom  it  calls  to  the  fucceflion  in  the  laft  place; 
Stair,  b.  3,  tit.  4.  §29.;  Bankton,  b.  3.  tit.  4.  §48.;  Stair,  25th 
July  1672,  Gray;  Kaims,  i3th  July  1722,  Kennedy.  But  if  the 
Colonel  could  not  /;/  leclo  revoke  this  fettlement  to  the  purfiier's 
])rejudice,  ilill  lefs  could  he  make  another,  by  which  fhe  was 
wholly  excluded. 

idlyy  Suppofing  the  deed  1771  effedually  revoked,  even  as  to 
the  purfuer's  intereft  under  it,  flie  is  entitled  to  fet  afide  the  deed 
1793,  in  fo  far  as  it  imports  a  new  conveyance  to  the  defender.  Co- 
lonel Crawfurd,  in  that  fettlement,  declares  the  deed  1771  to  be 
"  void  and  null,  in  fo  far  as  it  is  conceived  in  favour  of  the  perfons 
*^  to  whom  it  is  granted ;"  fo  that  the  right,  at  lead  of  the  perfons 
not  alioqtii  Juccefjuriy  who  were  called  under  it,  was  thus  juft  as  efec- 
tually  annihilated  as  if  the  deed  had  been  cancelled  or  deftroyed ; 
in  fo  much  that,  were  Mr  Coutts  voluntarily  to  repudiate  the  fiic- 
ceflion,  it  would  eo  ipjo  devolve  oh  the  purfuer,  as  the  Colonel's 
heir  at  law.  The  moment,  therefore,  he  figned  the  deed  1793, 
her  right  in  that  charader  revived ;  and,  as  it  is  the  new  in/litutiaJfa- 
redis  contained  in  this  deed  which  alone  excludes. her,  fhe  is  to  this 
extent  entitled  to  reduce  it  as  a  deed  on  deathbed  to  her  prejudice; 

EUc. 

*   Not  "^et   coUcfted. 
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Falc.  loth  June  1748,  Cuningham;  Forbes,  23d  January  1708, 
Livingtoun;  Houfe  of  Lords,  qoth  March  1772,  Willocks  againft 
Auchterlony ;  29th  July  1779,  Finlay  ;^.  lib.  28.  tit.  3.  /.  2.  de  in- 
jujl.  nipt.  ^c. 

Replied:  ly?,  The  deftination  of  the  entail  1771,  to  heirs  and 
affignees,  was  defeafible  by  the  laft  nominatim  fubftitute,  who,  if  the 
eftate  had  devolved  on  him,  would  have  held  it  in  fee-fimplej 
February  27.  1760,  Earl  of  March.  The  purfuer's  right  under 
that  deftination  is,  therefore,  too  remote  and  contingent  to  entitle 
her  to  obje<9:  to  its  total  revocation.  Befides,  if  Ihe  claim  in  vir- 
tue of  the  entail  177 1,  fhe  gives  up  her  charader  of  heir  at 
law,  and  puts  herfelf  in  the  fituation  of  a  difponee  under  that  deed, 
and  muft  confequently  be  bound  by  its  whole  conditions,  one  of 
which  is,  that  the  granter  ihould  be  at  liberty  to  revoke  or  alter 
etiam  in  articulo mortis.  The  purfuer,  therefore,  cannot  found  upon 
any  right  under  that  fettlement,  and  at  the  fame  time  challenge 
the  deed  1793,  executed  in  virtue  of  the  powers  exprefsly  referred 
by  it ;  Dirlton  and  Stuart  voce  Deathbed ;  Fount.  Forbes,  8th  Fe- 
bruary 1706,  Bertram. 

idly^  The  revocation  contained  in  the  deed  1793,  and  the  new 
inftitution  in  favour  of  the  defender,  are  partes  ejufdem  negotiiy  and 
mufl  ftand  or  fall  together.  The  purfuer  will  not  be  allowed  to 
fpUt  the  deed,  fo  as  to  make  it  good  as  a  revocation  of  the  entail 
1771,  and  bad  as  a  new  fettlement,  for  this  would  be  to  ajpprobate 
and  reprobate  the  fame  deed.  • 

Befides,  the  entail  1 77 1  is  not  revoked  abfolutely  and  uncondi- 
tionally, but  ^^  to  the  effefl:  only  of  making  the  difpolition  1793 
"  effedual  in  fevdur  of  th^  defender  ^''fo  that  if  this  laft  fettle- 
ment were  fet  afide,  the  former  would  ftill  remain  in  force. 

Duplied:  The  dbiftrine  of  approbate  and  reprobate,  applies  only 
where  every  part  of  the  deted  is  confiftent  with  law.  But  an  an- 
ceftor  on  deathbed,  although*  Ve  may  benefit  his  heir,  cannot  in- 
jure him.  Colonel  Crawfurd  confequently  was  entitled  to  revoke 
his  former  fettlement  in  ledp  ;  but  in  naming  a  new  heir,  he  aded 
contrary. to  the  public  law.  The  ptirfuer,  therefore,  approbates 
every  part  of  the  deed  which  the  Colonel  had  a  right  to  execute. 
The  remainder  muft  be  held  pro  non  fcriptOy  agreeably  to  the  rule, 
utile  per  inutile  non  vitiatur.  Were  a  minor,  by  a  deed  mortis  caufa^ 
to  give  his  moveable  property  to  his  heir,  while  by  the  fame  deed 
he  conveyed  his  heritage  to  a  ftranger,  it  is  thought  the  heir  might 
take  the  perfonal  eftate  under  the  fettlement,  and  at  the  fame  time 
fet  it  afide  as  to  the  heritage. 

The  Lord  Ordinary  took  the  caufe  to  report. 

The  Court  were  unanimoufly  of  opinion,  that  the  plea  fet  up  by 
the  purfuer,  on  her  being  called  to  the  flicceflion  by  the  deftina- 
tion in  the  entail  177 1,  to  heirs  and  afllgnees,  was  ill-founded. 

Some  of  the  Judges,  however,  thought  that  both  deeds  fliould 
be  fet  afide  on  the  other  grounds  pleaded  by  the  purfuer.  From 
the  terms  (it  was  obferved)  in  which  the  claufe  revoking  the  en- 
tail 
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tail  1771  is  conceived,  there  is  no  reafon  to  fuppofe  it  to  have  been 
Colonel  Crawfurd's  intention  to  give  his  eftate  to  the  difponees 
under  that  deed,  in  preference  to  his  heir  at  law,  in  the  event  of  its 
being  found  that  he  wanted  power  to  execute  the  deed  in  favour 
of  Mr  Coutts.  Further  the  difponees  under  the  former  fettlement 
might  have  been  prevented  by  fome  legal  difability  from  taking 
the  fucceflion,  or  might  have  renounced  it  in  favour  of  the  heir  at 
law,  fo  that  in  any  view  the  difpofition  1793  is  a  deed  to  the  pur- 
fuer's  prejudice.  Befides,  Mr  Coutt^s  not  being  called  to  the  fiic- 
ceflion  luider  the  deed  177X9  it  is  jus  tertii  to  him  to  found  on  it; 
and  without  doing  fo,  the  deed  1793  is  clearly  inept,  confidered  as 
a  new  conveyance,  although  efiedlual  to  the  heir  at  law  as  a  revo* 
cation  of  the  former  fettlenient. 

A  confiderable  majority  were  of  a  different  opinion.  The  law 
of  death-bed,  (it  was  obferved),  does  not  create  aijy  diiability  in 
the  difponer,  it  merely  gives  a  privilege  perfbnal  to  the  heir  at 
law  to  challenge  the  conveyance.  But  the  purfuer  being  previ- 
oufly  excluded  by  the  entail  177 1,  executed  in  liege  poujlie^  me  has 
no  intereft  to  reduce  the  deathbed  fettlement.  The  revocation  of 
the  deed  1771  is  a  qualified  one,  executed  for  the  (ble  purpofe  of* 
making  room  for  the  difponee  under  the  deed  1793;  and  there- 
fore, were  that  deed  to  be  inefiedual,  the  difponees  uiuier  the  for* 
mer  fettlement  would  be  preferable  to. the  heir  at  law.  And  even 
although  the  revocation  had  been  iimple  and  abiblute,  it  would  not 
have  availed  the  purfiier,  as  the  predimption  of  law  would  ftill 
have  been,  t!hat  it  was  executed  from  the  teftator's  favour  to  the 
new  difponee  alone,  and  not  to  put  the  heir,  in  any  refped,  in  a 
better  iituation  than  that  in  which  he  ftood  while  the  former  deed 
remained  unrevoked. 

It  was  alfo  faid,  that  the  judgment  in  the  cafe  of  Cuningham 
againft  Whitefoords,  would  probably  have  been  altered  in  the 
Houfe  of  Lords,  had  not  a  copiipromife  taken  place  between  the 
parties,  in  confequence  of  which,  both  confented  that  it  fhould  be 
affirmed. 

The  Lords  (12th  June  1795)  alToilzied  the  defenders;  and,  on 
advifing  a  reclaiming  petition  with  anfwers,  they  "  adhered.* 

Lord  Ordinuy,  StonefieU.        A&.  Lord  Advocate  Dundas.     RoBand^  R.  Crmgitf 
Ait.  Solicitor'  Genera/  Blair,  D.  F.  ErJHne^  W.  Roberifon,  Tait.    Ckik,  Simclair. 

R.  D. 


^s> 
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Nvoewber  24. 1795. 


; '  ( 


*  ' 


Mrs    J  E  A  N    GIBSON, 


« 


AGAINST 


CHRISTIAN    KERR    R  E  I  D. 


Tekce* — iTailzie^ — Ttbe  terce  may  bt  excluded  by  an  exprefs  cloirfe  in 
an  entail^  even  although  it  pould  not  contain  irrit/mt  or  re/ohstive 
clau/es. 


u 


u 


u 

€€ 


BY  the  entail  of  the  eftate  of  Hofela^,  it  is  declared,  that  it 
fliall  not  be  lawful  fbr  the  heirs  of  entail  ^*  to  fell,  annalzie, 
or  difpone,  dilapidate,  or  piit  away  the  faid  lands  and  eftate,  or 
any  part  thereof,  to  whatever  perfbn  or  perfons  for  whatever 
"  caufes,  onerous  or  gratuitous,  nor  to  grant  tacks  thereof,  or  any 
*^  part  of  the  famen,  for  any  longer  (pace  than  the  lifetime  of  the 
**  granter ;  nor  fliall  it  be  lawrul  for  them  to  contraA  or  take  on 
debts  thereupon,  nor  to  grant  wadfets  thereof,  or  annualrents,  or 
annuities  forth  of  the  famen,  nor  to  do  any  other  2l&  and  deed 
**  whatfoever,  diredty  or  indiredly,  whereby  the  famen,  or  any 
part  thereof,  may  be  adjudged,  apprifed,  or  otherwife  afie6led, 
burdened  or  evided,  except  allenarly,  in  fo  far  as  is  hereby  Ipe- 
^*  cially  after  referved,  viz.  referving  power  and  liberty  to  each  of 
**  the  faid  heirs  of  tailzie,  in  the  order  of  fuccelfion  aforefaid,  to 
"  provide  an  liferent  jointure  in  favour  of  their  wives  out  of 
**  faid  eftate,  by  way  of  locality  only,  not  exceeding  the  (urn  of 
^^  400  merks  Scots  money  of  yearly  rent,  fubjed  to  a  proportion- 
"  al  part  of  the  Parliament  taxes,  minifters,  and  fchoolmafters 
*^  fees,  ftipends,  and  other  incumbent  duties ;  which  liferent  lo- 
^*  cality  fo  to  be  provided  to  wives,  is  hereby  declared  to  be  in  full 
**  fatisfadion  to  them  of  all  they  can  alk  or  claim  of  the  law  in, 
**  name  of  terce  :  Declaring  alfo,  that  albeit  it  fliall  happen  any 
**  of  the  heirs  of  tailzie  above  fpecified  to  fail  in  providing  their 
**  wives  conform  to  the  above-written  refervations  to  that  efJedl^ 
*'  yet  the  faid  wives  fliall  have  no  manner  of  right  to  the  terce, 
*^  or  any  other  legal  provifionupon  or  out  of  the  faid  lands  and 
^*  eftate,  notwithftanding  any  law  or  pradiceito  the  contrary.'* 
The  enta^U  contains  a  general  relblutive,  but  no  irritant  ciaufe. 
Robert  Kerr  fucceeded  as  heir  of  entail  of  Hofelaw,  and  after- 
wards married  Jean  Gibfon. 

They  had  executed  no  contrad  of  marriage,  and  he  died  fod- 
denly^  without  making  any  provifion  for  her. 

5  X  She 
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She  afterwards  brought  an  adion  againil  Chriftian  Kerr  Reid, 
:the  fucceeding  heix  of  entail,  a  collateral  rela(tion  of  the  .deceafedy 
in  which  fhe  claimed  L.  loo  per  annum  for  her  aliment.  The  de- 
fender declared  his  willingnefe  to  give  her  the  400  merks  allowed 
by  the  entail. 

After  hearing  parties  viva  voce,  the  Court  ordered  memorials^ 
and  on  advifing  them,  and  the  purfuer  having  made  an  amendment 
on  her  libel,  concluding  for  herterce  outx)f  the  lands,  a  hearing 
in  prefence  was  ordered  on  the  general  quefiion.  How  far  the  wi- 
dow's right  to  the  terce  caii  be  excluded  by  an  exprefs  claufe  in 
an  entail? 

The  purfuer 

Pleaded :  The  widow^s  right  of  terce  is  at  leaft  coeyal  with  the 
^feudal  fyftemj  Batf.  p.  683.  Reg.  Maj.  b.  ^.  c.  16.  §  2.  3.  4.  5. 
tt  originally  extended  over  thofe  lands  only  in  which  the  hufband 
was  infeft  at  the  con^itution  of  the  marriage  4  £rfk.  b.  2.  tit.  9. 
§  45.  -;  thele,  however,  it  continued  to  af{e£t,  even  after  they  had 
pailed  into  the  hands  of  a  fingular  (ucceflbr ;  and  although  it  might 
be  limited  to  lefs  than  a  third  off  dbe  rents,  it  could  not  be  fur&er 
extended  even  by  pofitive  agreement ;  H^gi.  Maj.  lib.  2.  c  i6.  §6.  7. 

In  order  to  make  good  her  right,  die  widow  has  only  to  eftaUifli, 
that  (he  was  "  repute  and  halden**  married  to  the  tleceafed ;  1503, 
c.  77* }  and  that  he  died  infeft  in  the  fee  of  the  lands  out  of  which &e 
claims  it ;  and  accordingly,  by  the  brief  ifliied  from  chancery  to 
the  Sheriff)  his  inquir]^  is  reftrided  to  thefe  two  points*  She  poflefles 
the  lands  neither  as  creditor  to  her  hufbaad,  as  his  difponee,  nor 
as  his  reprefentative ;  not  as  creditor,  becauTe  her  right  is  made 
effeftual  without  diligence  againfl  the  heir,  and  if  the  fidl  rents  of 
her  third  are  not  paid  her,  (he  cannot  ailedt  the  prc^rty  of  the 
lands  to  his  prejudice,  but  muft  bring  an  adion  againft  the  pof- 
feflbrs  for  the  deficiency ;  Erflc.  b.  2.  tit.  9.  §50.^  not  as  difponee, 
becaufe  her  right  is  completed  without  charter  or  infeftment,  and 
Ihe  is  liable  in  no  feudal  cafualties  to  the  fuperior  which  would 
not  have  been  effedual  againft  her  hufband;  Craig,  1.  2.  d.  22. 
§17.;  Stair,  b.  2.  tit.  6.  §  17.;  and  at  her  death  the  fubjeA  over 
which  it  reaches  pafles  to  his  heir  without  a  new  infeftment  5  nor 
does  fhe  poflefs  as  her  hufband' s  reprefentative,  becaufe  (he  is  not 
liable  for  his,perfonal  obligations  ;  Erfk.  b.  2.  tit.  9.  §44*  46.  In 
fhort,  fhe  continues  the  right  of  her  hufband  to  the  extent  of  one 
third  of  the  lands ;  but  her  title  to  do  fo  is  derived  from  the  ad 
of  the  law,  and  is  altogether  independent  of  his  confent  ;  Craig^ 
b.  2.  d.  20.  §  24.  d.  22.  §  25. 

From  thefe  circumftances,  it  is  evident  that  the  terce  cannot 
be  excluded  by  an  entail./  At  common  law,  entails  were  efiedual 
againft  heirs  and  fubftitutes,  but  not  againft  third  parties.  Prohi- 
bitory claufes  had  no  effed  till  inhibition  was  ufed  on  them.  Even 
then  they  were  not  good  againft  onerous  deeds,  and  gratuitous  ones 
were  reducible  only  on  the  ad  1621,  as  being  in  fraudem  of  the 
fubftitutes  ^   Stair,  b.  2.  tit.  3.  §  59 ;   Mackenzie,  v*  2.  p^  487. ; 

Bank. 
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ink. b.  2. tit.  3*  §  139. ;  Erflc. b.^.  tlt^  8.  § 23,  The  onerous  rightof 
le  widow  to  her  terce  could  not  oe  reduced  on  that  ground;  and  ir- 
itant  and  refolutive  claufes  never  were  fupported  in  oppofition  to 
merous  deeds  till  the  cafe  of  Stormont  in  1662.  The  propriety  of  that 
iecifion,  however,  was  doubted  at  the  time ;  Stair,  b.  2.  tit.  3.  §  58. 
See  alfo  Mackenzie's  remarkable  pleadings,  No.  2.  j  Law  Trads 
V.  Property.  Even  then  they  were  held  to  (Irike  only  againft  one- 
rous rights  voluntarily  created,  and  not  againft  their  remote  confe- 
quences.  They  could  not  be  oppofed  to  the  common  law  of  the 
land ;  for  example,  to  the  right  of  the  public,  in  payment  of  taxes, 
or  other  public  burdens;  to  the  forfeiture  of  the  heir,  on  his  being 
guilty  of  treafon,  nor  to  the  right  of  the  fuperior  to  his  cafualties, 
although  arifing  from  a  voluntary  omiflion  on  the  part  of  the  vaC- 
fal ;  nor,  for  the  fame  reafon,  to  the  right  of  terce.  Indeed,  fuch 
claufes  are  inapplicable  to  this  right.  A  claufe  prohibiting  the 
heir  from  marrying,  or  irritating  the  contradl  after  it  was  formed, 
would  be  fet  aiide  as  contra  bonos  mores ;  and  if  the  marriage  be  fup- 
ported, the  right  to  terce  can  only  be  defeated  by  the  voluntary 
ad  of  the  claimant ;  and  a  refolutive  claufe  can  only  operate  where 
there  is  room  for  a  declarator  of  irritancy  againft  the  contravener; 
but  this  cannot  be  the  cafe  with  reeard  to  the  terce,  which  does 
not  afTed  the  eftate  till  the  death  of  the  hufl)and. 

Accordingly,  fo  much  was  it  underftood  that  the  terce  could 
not,  at  common  law,  be  excluded  by  an  entail,  that  there  is  no  in- 
ftance  of  its  being  attempted  before  the  ad  1685.  The  excluiion 
of  it  by  an  entail,  is  not  enumerated  among  the  modes  by  which 
the  right  of  terce  may  be  defeated;  Craig,  lib.  2.  d.  22.  §27. 
35. ;  Balf.  Prad.  p.  1 1 1.  c.  24 ;  and  although  it  was  the  intereft  of 
the  public  that  the  revenue  of  the  Crown  fliould  be  kept  entire,  the 
terce  was,  at  common  law,  held  to  be  due,  even  out  of  it;  1466, 
c.  2.  Mackenzie's  Obfervations. 

The  ad  1685,  c.  22.  afcertained  the  legality  of  irritant  and 
refolutive  claufes,  but  it  did  not  alter  their  nature,  nor  extend  the 
range  of  their  application ;  Mackenzie's  Inft.  b.  3.  tit.  8. ;  Trea- 
tife  on  tailzies,  vol.  2.  p.  489.  It  applies  only  to  thofe  deeds  by 
which  the  lands  may  be  "  apprifed,  adjudged,  or  evided;"  but  the 
widow's  claim  to  her  terce  can  be  the  fource  of  ;ione  of  thofe  con-^ 
fequences. 

It  is  true  that  it  has  become  common,  fince  the  date  of  the  ad, 
to  iiifert  in  entails  a  claufe  excluding  the  terce ;  but,  owing  to  the 
frequency  of  conventional  provifions,  and  the  circumftance  that 
entails  often  allow  the  heir  to  give  an  aliment  to  his  widow  equi- 
valent to  the  terce,  the  efted  of  fuch  claufes  has  never  before  been 
tried. 

Anfwtredi  The  right  of  terce  may  be  modified  at  the  pleafiire 
of  the  parties ;  it  may  be  renounced ;  it  may  be'  defeated  by  a 
fale,  or  heritable  fecurity ;  by  conventional  provifions,  or  by  the 
diflblution  of  the  marriage  within  year  and  day>  and  as  its 
extent  is  meafured  by  the  hufband's  feifin,  it  cannot  be  due  where 
the  feifin  exprelsly  excludes  it ;  £r(kine,  b.  2.  tit.  9.  §  46.    A  per- 

fon 
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fon  beftowing  an  eftate  may  didate  the  terms  of  the  donation.  He 
may  give  a  liferent  only,  or  he  m^^  give  a  fee,  fo  limited  as  to  ex- 
elude  the  terce ;  upon  the  fame  principle,  that,  although  it  was 
once  difputed  how  far  the  hufband  could  renounce  the  J&s  mariti^ 
it  never  was  doubtod,  that  a  third  party  might  exclude  it  as  to  a 
fubjed  beftowed  by  himfelf ;  4th  March  1774,  Annand  and  Col« 
houn  againft  Cheflels;  Bank.  b.  t.  tit.  5.  ^  84^ 

Although,  therefore,  it  is  fufFicient  for  the  maker  of  an  entail 
fimply  to  declare  that  no  terce  fhall  be  paid  out  erf*  the  eftate, 
there  can  be  no  difficulty  in  applying  irritant  and  refolutive  claufes 
to  the  right  of  terce.  To  prohibit  a  perfon,  in  general  terms,  to  con- 
trad  debt,  would  be  equally  abfurd  with  the  prohibition  to  enter 
into  a  contrad  of  marriage ;  but  the  contrading  of  debt,  to  the 
effed  of  evidiiig  the  eftate,  may  be  prohibited ;  Kames,  1 8th  July 
1722,  Scot;  and  fo  may  the  contrading  of  marriage,  the  irri- 
tant claufes  ftriking  not  againft  the  debt,  or  the  marriage, 
but  againft  their  eff^s  on  the  eftate  j  and  furely  it  is  not  more 
the  natural  and  legal  efFed  of  marriage  to  create  a  right  of 
terce,^  than  for  the  contrading  of  debt  to  create  a  right  of  ad- 
judging. Nor  is  it  any  objedion  to  the  application  of  a  refolu- 
tive claufe,  that  the  terce  does  not  take  place  till  after  the  death  of 
the  hufl)and.  It  i*  not  neciflkry  that  the  refolutive  claufe  (hould 
adually  be  carried  intoefied  >  it  is.  fufficient  that  it  appears  in  the 
de^d,  aiid  might  be  applied,  if  neceflary.  Indeed,  the  fame  plea 
might  be  urged  in  favour  of  any  debt,  upon:  which  no  diligence  had 
been  done  during  the  lifetime  of  the  debtor^  or  which  was  not 
made  payable  till  after  his  death  j  befides,  the  right  of  terce  may 
be  confidered  as  attaching  conditionally  during  the  ftibftftence  of 
the  marriage,  and  refembling  an  adjudication  in  fecurity  of  a  con- 
ditional debt. 

The  right  of  the  wife  is  furely  weaker  than  that  of  an  onerous  cre- 
ditor, and  accordingly  it  is  excluded  by  an  heritable  fecurity.  By  the 
cafe  ofStormont,  however,  26th  February  1662,  irritant  and  refo- 
lutive claufes  were  found  efledual,  at  common  law,  even  againft 
-creditors  ;  and  it  would  be  ftrange  if  an  entail  could  exclude  the 
ilrouffcr  but  not  the  weaker  right*  Indeed,  whatever  was  the  cafe  in 
TineSions  with  creditors,  the  validity  of  fuch  claufes  in  all  queftions 
////r^  yi//?/i//W;// was  never  difputed.*  Accordingly,  it  was  not  iin- 
ufual  to  exclude  the  terce  in  entails  executed  prior  to  the  ad  1685, 
as  in  the  entail  of  the  family  of  Rofeberry,  executed  in  1673  j  in 
that  of  Kinnaird,  executed  in  16795  and  in  that  of  Libberton,  in 
1682. 

Furtlier,  the  ad  1685  ^^  ^^  itfelf  coAclufive  of  the  queftion;  for 
it  clearly  applies  to  the  cafe  of  terce,  as  it  occalions  a  partial  evic- 
tion of  the  fubjed ;  and  it  might  as  well  be  faid  that  an  heir  of 
entail  might  create  a  total  liferent^  as  a  terce,  out  of  an  eftate,  the 
entail  of  which  exprefsly  excludes  it. 

Accordingly,  althou^i  perhaps  a  third  of  the  landed  property 
in  Scotland  is  now  entailed^  and  a  clafufe  excluding  the  terce 
and  courtefy  has  become  a  matter  of  common  ftyle  in  entails, 
it  is. admitted  that  its  validity  was  never  hefore.diiputed,  which 
can  only  have  proceeded  from  a  convidion  of  its  legality,  other- 
wife 
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wife  every  heir  of  etitail  would  have  given  his  widow  a  terce  out 
of  the  eftate,  as  the  only  way  in  which  he  could  exert  any  power 
over  it  after  his  death;  Bankt.  b.  2,  tit.  6.  4  ^8;  Bruce,  26th  July 
1715,  Anderfon  againft  Wifhart.  Indeed,  were  fuch  exclufion 
ineffedlual,  this  Angular  confequence  would  follow,  that  the  widow 
of  an  heir  of  entail  would  be  more  fecure  of  obtaining  her  terce 
'  than  that  of  an  unlimited  fiar. 

Obferved  on  the  Bench  :  The  character  of  widow  and  the  right 
•^o  terce  are  not  infeparable.  The  latter  may  be  renounced,  either 
exprefsly  or  by  implication;  and,  like  the  jus  maritij  it  may  be  ex- 
cluded by  the  terms  of  the  grant,  which  are  ftridly  obligatory  on 
the  widows  and  children  of  the  flibftitutes,  without  irritant  and 
refolutive  claufes.  The^  terce  and  courtefy  are  precifely  in  the 
fame  fituation.  They  are  merely  a  diftribution  of  the  eftate, 
taking  place  only  in  thofe  cafes  where  there  is  no  pofitive  agree- 
ment of  parties;  and  Loth  .are  excluded  by  the  uniform  ftyle  of 
entails. 

The  Lords  (9th  June)  fountl,  "  that  the  purfiier  is  effedually 
'*^  excluded  from  her  claim  of  terce  by  the  entail,  under  which 
^*  her  hulband  pofleffed  the  eftate  of  Hofelaw/* 

Upon  advifing  a  reclaiming  petition,  and  anfwers,  they  unani* 
.jmoufly  adhered. 

. Aa.  Solidur^  General  Mfir,'  R.  H.  Cay.        Alt.  M.JRf/s^  Neil  FerjuJoM.   H.  Cleik. 

D.  D. 
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N""  CLXXXVII.  December  i.  1795. 


RICHARD    BAINES, 


A  G  A  I  N  ST 


THOMAS    TURNBULL- 


Periculum. — A  faSor  in  Scotland^  employed  to  fell  goods  belonging 
to  Englijh  merchant 5^  was  accufiomed  to  lodge  the  price  in,  a  private 
bankingboufe^  on  an  account  in  bis  own  name^  and  to  take  from  tbem 
bills  drawn  on  tbeir  correfpondent  in  London^  payable  to  bimfelf  which 
be  indorfedf  and  tranfmitted  to  his  employers^  ag^inji  whom  be  charged 
27  per  cent,  commifjion.  Upon  the  bankruptcy  of  the  drawers  and 
accepters  J  he  was  found  liable  for  fuch  bills  as  bad  not  been  paid  by 
tbem. 


THoMAs  Turn  BULL  was  extenfively  employed  by  Englilh 
merchants  in  circulating  their  patterns  in  different  parts  of 
Scotland,  felling  their  goods,  and  receiving  the  price  of  them.  It 
was  his  cuftom  to  lodge  the  money  and  bills  received  from  the 
purchafers,  (whofe  folvency,  it  was  admitted,  he  was  not  bound  to 
guaranty),  with  Bertram,  Gardner  and  Company,  bankers  in  Edin- 
burgh, upon  an  account  kept  in  his  own  name,  and  from  time  to 
time  to  receive  from  them  bills  on  Baillie,  Pocock  and  Company, 
their  correfpondents,  and,  as  it  has  fince  appeared,  their  partners 
in  London,  payable  to  himfelf,  which  he  indorfed,  and  tranfmitted 
to  his  employers,  againft  whom  he  charged  2^  percent,  commiflion. 
He  had  aded  for  Richard  Baines,  merchant  at  Prefton,  on  thefe 
terms,  for  feveral  years.  When  Bertram,  Gardner  and  Company, 
and  Baillie,  Pocock  and  Company,  became  bankrupt,  Baines  held 
two  bills,  drawn  by  the  former,  and  accepted  by  the  latter,  which 
had  been  fent  to  him  by  Turnbull  in  the  ufual  way,  but  which 
had  not  then  become  due. 

After  fome  correfpondence  on  the  fubjedl,  Baines  charged  Turn- 
bull  for  payment  of  them ;  upon  which  he  brought  a  fufpenfion. 

The  charger  founded  on  the  correfpondence  between  him  and 
the  fufpender,  both  before  and  after  the  bankruptcy  of  the  drawers 
and  accepters,  as  fhewing  it  to  be  the  underftanding  of  both  par- 
ties, that  the  fufpender's  credit  was  pledged  for  payment  of  the 
bills.  Turnbull,  on  the  other  hatid,  contended,  that  no  fuch  infer- 
ence could  be  deduced  from  it ;  and  further  ftated,  that,  of  his 
numerous  employers,  who  held  bills  in  the  fame  fituation,  Baines 
was  the  only  perlon  who  had  made  a  fimilar  demand  againit  him. 

The 
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The  charger  mentioned  the  profit  made  by  Turnbull  on  his  calh- 
account  with  Bertram,  Gardner  and  Company,  as  a  ftrong  circum- 
ftance  againft  the  fufpender.  The  latter,  however,  dented  that  he 
received  any  intereft,  or  made  any  profit,  upon  the  money  lodged 
with  them.  The  Court  direded  the  truftce  on  the  eftate  of  the 
bankrupts,  to  afcertain,  from  their  books,  how  the  matter  flood. 
He  accordingly  gave  in  a  report,  from  which  it  appeared  that  the 
books  did  not  throw  jnuch  light  on  the  man^r ;  but  it  feemed  to 
be  underflood,  that  interefl  was  alloWed  in  certain  circumflances. 

The  charger  further 

Pleaded :  The  fufpender  was  debtor  to  him  for  the  money  re- 
ceived from  the  purchafers  of  the  goods ;  and  the  obligation  thence 
arifing  could  only  be  difcharged  by  the  charger  adlually  receiving 
payment.  If  the  fufpender  had  not  underflood  himfelf  bound  to 
warrant  the  remittances,  he  ought  to  have  alked  inflrudions  from 
the  charger  as  to  the  manner  in  which  the  money  was  to  be  re- 
mitted, or  at  leafl  to  have  taken  bills  from  a  public  bank.  On  the 
contrary,  without  confulting  the  charger,  he  threw  the  money  in- 
to his  general  account  with  his  private  bapker,  whofe  credit  and 
fituation  were  unknown  to  the  charger,  and  made  a  profit  by  fo 
doing.  While  the  money  lay  in  their  hands,  it  certainly  was  at 
the  rifk  of  the  fufpender  ^  and  it  cannot  be  faid  to  have  been  ta- 
ken out  of  their  pofleflion  by  a  draught  on  their  correfpondent, 
which  was  afterwards  difhonoured. 

If  the  bills  had  been  taken  payable  to  the  charger,  or  if  the  fu- 
fpender had  prefixed  the  words  "  without  recourfe''  to  his  indor- 
fation,  the  charger  would  have  been  called  upon  to  inquire  into 
the  refponfibility  of  the  drawers  and  accepters  ;  and  his  acquief^ 
cing  in  this  mode  of  remitting  the  money  would  have  been  equi- 
valent to  exprefs  inflruc^ions  for  that  purpofe.  But,  as  Turnbull 
uniformly  took  the  bills  payable  to  himfelf,  and  indorfed  them 
limply,  the  charger,  on  the  gne  hand,  fatisfied  with  the  fecurity 
of  the  fufpender,  had  no  occafion  to  inquire  into  the  folvency  of 
the  debtors  in  the  bills ;  and  the  fiifpender,  on  the  other,  (hewed 
his  own  fenfe  of  his  obligation  to  warrant  the  remittances ; 
Kilk.  voce  Faftor,  6th  June  1739,  Ainflie  and  faftor  againfl  Ar- 
buthnpt;    5th  July  1782,  Connel  j  15th  January  1795,  Scot, 

Anfwered :  As  the  fufpender  got  no  fpecial  inflrudions  from  the 
charger,  his  duty,  like  that  of  any  other  mandatary,  confifled 
merely  in  adling  with  that  degree  of  prudence  which  it  is  to  be 
prefumed  the  charger  himfelf  would  have  adhibited  had  he  been 
prelent.  Provided  the  purchafers  of  the  goods  were  in  good  credit 
at  the  time  he  contradled  with  them,  he  was  not  bound  to  guaranty 
the  payment  of  the  price;  and,  for  the  fame  rcafon,  in  making 
the  remittances,  all  that  was  incumbent  on  him  was,  to  tranfmit 
bills  of  a  houfe  of  acknowledged  credit;  and  Bertram,  Gardner 
and  Company  were  in  that  fituation.  So  contrary  is  it  to  the  or- 
dinary duty  of  a  fador  to  warrant  remittances  to  his  conftituent, 

that 
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^that  an  obligation  to  that  effed  is  not  Implied  even  where  5  per 
cent,  commiffion  is  allowed  ;  July  1791,  Fife  againft  Hog*. 

The  fufpender  lodged  the  money  with  Bertram,  -Qardner  and 
Company  merely , as  a  mauer  of  convenlenoy;  and,  when  their 
bills  were  granted,  the  cafe^came  to  be  the  fame  as  if  he  had  pur- 
chafed  bills  from  ^  neutral  banker. 

If  the  fufpender  would  not  have  been  liable  had  the  bills  been 
taken  payable  to  the^arger,  his  taking  them  payable  to  himfelf, 
and  indorfing  them,  cannot  bfe  fuflBcicnt  to  create  fuch  an  obliga- 
tion againft  him.  It  is  only  where  the^  indorfer  receives  value 
from  the  indorfee,  or  where  the  indorfation  is  made  to  accommo- 
date the  drawer,  that  the  indorfer  is  liable  to  the -indorfee.  But 
here  the  fufpender  aded  merely  as  the  fervant  of  his  employer; 
and  it  cannot  be  prefumed  that  he  meant  gratuitoufly  to  undertake 
an  obligation  not  otherwife  binding  on  him.  The  fituation  of  the 
parties  makes  the  cafe  the  fame  as  if  the  words  "without  re- 

'^^  courfe^'  had  been  added. 

The. Lord  Ordinary  reported  the  caufe. 

The  Court  confidered  the  cafe  to  be  attended  -withmuch  difB- 
^t:ulty,  and  were  greatly  divided  in  opinion  with  regard  to  it.     On 
the  one  hand,  it  was 

Ohfervedi  It  makes  no  difference  on  the  queftion,  whether  the 
fufpender  made  any  jprofit  on  the  account  with  Bertram,  Gardner 
and  Company,  or  not.  While  the  money  was  in  their  hands,  it 
was,  in  the  eye  of  law,  in  his  own  pofleflion,  and  lay  at  bis  ri&4 
but  the  low  rate  of  commiffion  allowed  him  excludes  the  fuppo- 
lition  of  his  being  bound  to  warrant  the  remittances  ;  all  that  was 
incumbent  on  him  was,  to  tranfrait  billsof  a  houfeiagood  cre- 
dit. When  the  bills  were  granted  by  Bertram;  Gardner  and  Com* 
pany,  the  rifk.paffed  to  the  charger. 

On  the  other  hand,  it  was  faid  :  While  the  money  lay  in  the 
pofleffion  of  Bertram,  Gardner  and  Company,  it  was  clearly  at 
the  ri(k  of  the  fufpender;  and  as  thfe  draught  granted  by  them  cm 
their  correfpondent  was  not  paid,  the  money  muft  be  confidered  as 
Hill  remaining  in  Turnbuirs  cafh-account.  Much  weight  was  al- 
fo  laid  by  fome  of  the  Judges  on  the  underftanding  of  parties,  as 
eftablifhed  by  the  indorfation  of  the  bills,  the  correfpondence,  and 
whole  circumftances  of  the  cafe. 

The  Lords,  (15th  January  1795),  by  a  narrow  majority,  "  fuf- 
'**  tained*'  the  reafons  of  fufpenfion.     But,,  upon  advifing  a  re- 

claiming  petition,  and  anfwers,  they  (7th  July  1795)  "  found  the 
'"  letters  orderly  proceeded  ;''  and  to  this  interlocutor,  upon  con- 

fidering  a  petition  for  the  fuipender,  with  anfwers,  they  **  ad- 

"  hered/' 

Lord  Reportei:,  DuMfinuan.  Tor  tbo  Charfctr,  Gto^  Ferguffitu 

Alt.  Dion  of  Faculty  ErflnmyMaxwril  Morrjtfon.  Ckrkt  Mmxui. 

^Notcolkaed. 

N«  CLXXXVin- 
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N<>  CLXXXVIII.  Dec^smber  i.  1795. 


J  A  M  E  S      LEE, 

<■ 

^  AGAINST 


.»• 


The  EXECUTORS  of  Robert  Watfon. 


Aliment. — Husband. and  Wife. — Vjfhen  the  bujband's  ejlate  is fe- 
quejiratedj  and  be  flies  the  country^  leaving  bis  wife  bebind  bim,  ber 
relations  are  not  entitled^  in  competition  witb  his  creditors^  to  retain 
apart  of  ber  fortune  remaining  in  their  bands  y  either  for  her  aliment 
during  the  lifetime  of  her  bujband^  w  for  a  JuitahU  provifion  to  ber 
after  bis  death. 

« 

GEoRGE  LuMSDAiN  married  a  daughter  of  Robert  Watfon. 
No  contradl  took  place  on  the  marriage  ;  but,  by  the  family 
'  fettlemehts,  (he  was  entitled  to  L.  125  from  her  father,  on  her  mar- 
riage, which  was  accordingly  paid,  and  to  the  like  fum  on  his 
death. 

Lumfdaln  became  bankrupt,  and  he  was  apprehended  upon  (iif- 
picion  of  forgery.  He,  however,  efcaped  froni  prifon,  and  fled  to 
Holland,  leaving  his  wife  behind  him.  His  eflate  was  immediate* 
ly  fequeflrated.  His  wife,  after  having  been  for  fome  time  main- 
tained by  her  father,  went  abroad,  and  refided  with  her  hufband 
for  feveral  years  ;  but,  fhe  having  become  infane,  he  fent  her  back 
to  Scotland,  where,  her  father  being  dead,  fhe  was  maintained  by 
his  executors.  » 

James  Lee  having  purchafed,  from  Lmnfdain*s  creditors,  the 
provifion  which  he  was  to  receive  in  right  of  his  wife,  on  her 
father's  death,  he  brought  an  adion  againil  his  executors  for  pay- 
ment of  it. 

Various  defences  were  flated  before  the  Lord  Ordinary,  which 
it  is  unneceflary  to  mention.  They  were  repelled  by  his  Lord- 
fhip,  and  afterwards  (20th  May  1795)  by  the  Court. 

In  a  petition  againfl  this  interlocutor,  and  in  an  additional  pe- 
tition allowed  by  the  Court,  retention  was,  for  the  firfl  time, 
claimed  by  the  executors,  in  relief  of  Mrs  Lumfdain's  pafl,  and 
in  fecurity  of  her  future  maintenance,  during  her  hufband's  life, 
and  for  a  provifion  to  her  after  his  death.  In  fupport  of  this 
claim,  they 

Pleaded :  In  cafes  where  a  marriage-contradl  has  been  executed, 
it  has  often  been  found,  that  the  wife,  upon  the  bankruptcy  of  the 

5  Z  hufband, 
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Siufbandy  is  entitled  to  retain  her  fortune  till  the  conditions  of  the 
t:ontra£t  are  fulfilled ;  and  to  rank  as  a  creditor  for  her  proyifions, 
if  her  fortune  has  been  already  received  by  him.  And,  for  the 
fame  reafon,  although  there  is  no  contract,  it  muft  be  implied  from 
the  nature  of  the  thing,  that  a  wife  fliall  have  the  lame  fecurity 
for  a  reafonable  provifion  out  of  the  fortune  which  flie  brings  along 
with  her;  27th  February  1765,  Corrie^  Fount.  loth  November 
1687,  Creditors  of  Ogilvie^ 

And  it  is  furely  not  more  the  duty  of  a  hufband  to  fecure  his 
wife  in  a  fuitable  provi^on  after  his  death,  than  to  aliment  her  du- 
ring the  fobfiftence  of  the  marriage.  Her  right  to  both  is  equally 
onerous.  It  is  true,  that  fo  long  as  a  wife  refides  in  family  with 
iier  hufband,  the  law  prefiimes  that  flie  is  properly  fupported  by 
him,  and  his  obligation  is  modified  according"  to  his  circumftances^ 
but,  if  he  fhould  refiife  to  give  her  an  aliment,  and,  for  the  fame 
reafon,  if  he  fhould  defert  her,  or  turn  her  out  of  doors,  (he  be- 
comes a  creditor  for  her  maintenance.  Fount,  nth  June  1712, 
Robertfoa;  Dalr.  31ft  January  1717,  Cuming;  1770,  Jamefon 
againft  Houilon^. 

Afifwered :  Where  provifions  are  ftipulated  in  a  marriage-con- 
trad  in  return  for  the  wife's  fortune^  her  right  of  retention  arifes 
from  the  principle  of  mutual  contrads,  and  not  from  any  inherent 
right  which  (he  has  to  be  provided  for ;  £r(k.  b.  3.  t.  ^.  §  86. 
But  where  there  is  no  contrad  of  marriage,  (he  is  imderftood  to 
xely  on  her  hufband's  perfonal  (ecurity,  and  to  take  her  chance  of 
a  legal  (hare  of  the  refidue  of  his  funds,  after  his  onerous  debts 
are  paid  ;  20th  January  178 1,  Woollen  Maxmfadory  at  Hadding* 
ton. 

Upon  the  fame  principl#>  where  the  hufband* s  powers  of  admi- 
niftration,  and  the  right  of  his  creditors,  are  not  excluded,  the 
hufband's  obligation  to  aliment  his  wife  depends  on  his  circum- 
ilances,  and  ceafes  altogether  on  his  bankruptcy.  His  wife  cannot 
rank  as  a  creditor  for  her  aliment  after  his  fequeftration ;  and  as 
little  can  (he,  or  thofe  poflefled  of  her  fortune,  plead  retention  on 
that  account;  Stair^  b.  r.  tit.  4.  §  lo. ;  Bank.  b.  i.  tit.  5.  §  20.5 
Didt.  vol.2,  p*  76.  Durie,  8th  March  1639,  Lord  Kilkadron; 
Fount.  26th  November  1697,  and  12th  January  1698,  Gordon; 
Fount.  25th  November  I709,  TurnbuU ;  8th  March  1794,  Rob, 

The  Lords  adhered  to  the  former  interlocutor,  repelling  the  de- 
iences. 


Lord  Ontmtryy  Mercromby.  AA.  Catuaff. 

Alt.  Solsciior-Ginerai  Mhir^  Jo.  Clerk.  Ckrk,  H^m. 


D«D. 


^  Not  yet  cbQeded. 
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The  CREDITORS  of  WilHam  RobertToo, 


AOAiN  ST 


The  DISPONEES  of  Janet  MaTon. 


Testament,  Tor'eicn.  —  HeritaSle  profe/ty  m  Se&tJafiH  cannot  *he 
conveyed  by  a  tejlament  executed  in  England  and  in  the  Englijhform, 

FiAR.— ^  di/pojkion  cf  heritable  property^  granted  by  a  father  to  bis 
daughter  and  her  hujband,  '^  their  heirs,  executors  and  affignees  nvhat^ 
^^foever^^  and  proceeding  upon  the  narrative  cf  love  and  favour  to  bis 
daughter,  vejls  the  fie  in  her. 

ALEXANDER  Robertson,  of  London,  vintner,  was  married  to 
Janet  Maibn,  daughter  of  William  Mafpn,  nurferyman  at 
Dairy  near  Edinburgh.  It  does  not  appear  that  any  contrad  was 
entered  into,  or  any  fortune  given  widi  her,  on  the  marriage. 

In  1772,  William  Mafon  executed  a  difpofition,  in  which,  upon 
a  narrative  **  of  the  love,  and  favour,  and  afTedion,  which  he  had 
^'  and  bore  to  Janet  Mafon  alias  Robertfon,  his  eldeft  lawful  daugh- 
*^  ter,  fpoufe  to  Alexander  Robertfon,  of  the  parifh  of  Botolph,  and 
^*  county  of  Middlefex,  vintner,  and  for  divers  other  good  caufes  and 
*r  conQderations  him  thereunto  moving,*  •  he  conveyed  the  fix  acres 
and  a  half  of  land  belonging  to  him  at  Dairy,  with  the  houfes  built 
thereon,  *'  to  and  in  favour  of  the  (aid  Janet  Mafon  alias  Robertfon, 
"  and  Alexander  Robertfon,  her  hulband,  their  heirs,  executors  and 
"  ailighees  whatfoever,  heritably  and  irredeemably/' 

A  fimilar  defcription  of  the  difponees  was  given  in  the  procura- 
lory  of  refignation,  and  in  all  the  other  claufes  of  the  di^fition, 
except  in  that  for  the  delivery  of  the  fymbols  of  infeftment,  in 
which  the  hulband  was  mentioned  "  for  his  intereft/* 

It  contained  a  claufe  of  abfblute  warrandice. 

Of  the  fame  date,  William  Mafon,  by  a  (eparate  deed,  bequeathed 
his  whole  perfonal  property  to  Alexander  Robertfon,  burdened  on- 
ly with  payment  of  the  teftator^s  debts,  and  provifions  to  his  young- 
er daughters. 

William  Mafon  died  foon  after. 

Alexander  Robertfon  took  infeftment  on  the  difpofition.  In 
1779,  he  executed,  in  London,  and  in  the  Engliih  form,  a  tefta- 
ment,in  which  he  'Vgives,  derifes  and  bequeaths/*  his  whole  pro- 
perty 
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perty  to  his  wife,  particularly  his  intereft  in  the  lands  of  Dairy, 
and  his  other  heritable  property  in  Scotland,  which  was  confider- 
able.     The  deed  likewife  contained  a  nomination  of  executors. 

Upon  her  hufband's  death,  Janet  Mafon,  under  this  deed,  ob- 
tained  an  adjudication  in  implement  againft  her  eldeft  fon  William 
Robertfon,  then  abroad* 

William  Robertfon  afterwards  brought  an  adion  againft  her  for 
fetting  afide  the  deed  1779,  as  a  conveyance  of  heritable  property 
in  Scotland,  and.  for  having  it  declared,  that,  by  the  deed  1772, 
the  fee  of  the  lands  of  Dairy  was  vefted  in  his  father. 

Both  parties  died  during  the  dependence  of  the  adion  ;  but  the 
adjudging  creditors  of  the  purfuer  afterwards  infifted  in  it  againft 
the  difponees  of  the  defender.  The  grounds  for  fetting  afide  the 
deed  1779,  and  the  argument  of  the  parties,  were  the  fame  as 
in  the  cafe,  loth  June  1795,  Henderfon  againft  Selkirk. 

The  Lords  unanimoufly  "  found,  That  the  laft  will,  executed 
"  after  the  Englifti  form,  cannot  effedtually  convey  any  heritable 
^*  property  in  Scotland,* 

On  the  effed  of  the  deed  1772  the  defenders 

Pleaded:  Where  the  fee  of  a  fubjedl,  conveyed  to  a  huft>and  and 
wife,  and  their  heirs,  is  vefted,  is  a  queftion  of  intention,  to  be 
gathered  from  the  circumftances  of  each  cafe.  It  is  a  fettled 
point,  that  it  is  vefted  in  the  wife,  where  her  heirs  are  chiefly  fa- 
voured in  the  fiibftitutions,  or  where,  as  in  the  prefent  cafe,  the 
fubjeft  is  derived  from  her;  Stair,  19th  June  1667,  Johnftoun; 
Stair,    Inft.   p.  502  ;    Bank.  vol.  2.    p.  337  ;    Erik.    b.  3.    tit.  8. 

§  36. 

The  deed  in  queftion  proceedis  upon  the  narrative  of  love  and 

favour  to  the  difponer*s  daughter,  and  it  could  not,  therefore,  be 
meant  that  the  hufband  (hould  have  it  in  his  power  to  difpofe  of 
it,  to  the  difappointment  both  of  her  and  her  children.  Accor- 
dingly, in  one  claufe  of  the  deed,  the  fubjeft  is  conveyed  to  him 
only  for  "his  intereft.'' 

Anfwered:  The  general  prefumption,  that  where  a  fiibjed  is  con- 
veyed conjunctly  to  hufband  and  wife,  the  fee  is  vefted  in  the  lat- 
ter as  the  head  of  the  family,  has  been  long  eftabliftied  in  the  law 
of  Scotland;  Craig,  lib.  2.  d.  22.  §  6. ;  Stair,  b.  2.  t.  6.  §  10. ;  and, 
as  there  is  no  preference  given  to  the  heirs  of  the  wife,  in  the  pre- 
fent cafe,  and  the  (ubjedl  did  not  proceed  from  herfelf,  but  from 
her  father,  it  doe's  not  fall  under  the  uftial  exceptions ;  Forbes, 
23d  July  1 7 13,  Edgar;  Stair,  b.  2.  tit.  6.  §10.;  b.  3,  tit.  5. 
§51.;  Fount.  19th  January  1697,  Laws;  Hare.  p.  85.,  20th 
December  1682,  Ramfay;  nth  Auguft  178 1,  Blair's  Creditors, 
mentioned  in  the  report,  5th  Auguft  1782,  Blairs  againft  Bell,  &c.; 
20th  January  1790,  Henderfon.  From  the  narrative  of  the  deed, 
there  is  no  reafon  to  prefume,  that  the  difponer  meant  to  infringe 
the  ordinary  rules  of  law  in  her  favour.  Indeed,  as  he  had  pre- 
vioufly  given  his  daughter  no  provifion,  the  fubjefts  may  be  con- 
fiderd  as  conveyed  nomine  dotis ;  and  accordingly,  the  deed  con- 
tains 
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i:ains  a  claufe  of  warrandice,  and  no  power  to  alter.  The  giving 
the  fee  to  the  hufband  was,  therefore,  a  very  rational  ad  5  and 
the  more  likely  to  be  adopted  by  William  Mafon,  that  from  his 
giving  his  f(m«m-law  the  abfolute  difpofal  of  his  perfbnai  eftate,  he 
^ems  to  have  had  complete  confidence  in  him. 

The  loofe  expreflion,  by  which  the  fubjeds  are  defcribed  as  gi- 
ven to  the  hufband  "  for  his  intereft,*'  occurring  in  the  claufe  for 
delivery  of  the  fymbols  of  infeftment,  and  not  in  the  difpofitive  or 
other  important  claufe  of  the  deed,  cannot  affed  the  queflion. 

The  Lord  Ordinary  reported  the  caufe. 


€€ 


The  Lords  unanimoufly  "  found,  That  the  fee  of  the  lands  of 
Dairy  was  vefted  in  Janet  Mafon.*' 


A  reclaiming  petition  was  (14th  January  1796)  refilled  without 
anfwers.  ^ 

V 

Lord  Reporter,  EjJ^ovi.  ASt.  Solitttor-Gemrmi  Blair^  Mmco/tocHej  Mo'^y^ 

/fittmy.  Ak.  tVallaci.  Clerk,  Home. 

D.   D- 


•I 


N^  CXC.  December  9^  1 795, 

(TEIND    COURT.) 


The   HERITORS  of  Portmoak. 


AGAINST 

ff 

Mrs  ANNE    JEAN   DOUGLAS. 

Teinds, — Teinds  belonging  to  a  College  are  not  liable  for  Jiipend  till 
tbofe  heritably  dijponed  to  the  proprietors  of  tbe  lands  are  exhaujled. 

THE  teinds  of  the  lands  of  Kirknefs^  the  property  of  Mrs  Anne 
Jean  Douglas,  in  the  parifli  of  Portmoak,  originally  belonged 
to  the  Priory  of  St  Serf's  Inch  in  Lochleven,  and  afterwards  to  the 
Priory  of  St  Andrew's.  At  the  Reformation,  they  were  vefted  in  the 
Crown,  and  were  beftowed  by  James  VI.  in  1586,  on  St  Leonard's 
College  in  St  Andrew's,  which  is  defcribed  in  the  gift  as  founded 
by  him  for  promoting  the  ftudy  of  theology.  This  gift  was  rati- 
fied by  ad  of  Parliament  in  16 12. 

6  A  Mrs 


.460  -DE-CI^IONlS    Xy¥    TH/E  l^^CXC 

Mrs  Douglas  has  a  leafe  of  her  teinds  from  the  College* 

The  family  of  Kinrofs  are  fuperiors  of  moft  of  the  lands  in  the 

-vpatifli,  of  which  they  are  alfo.patrons  ;  and  in  that  capacity  they 

had  right,  under  the  afts  1690  and  1693,  to  the  teinds  not  heritably 

;tdifponed,  but  they  have  fince  granted  heritable  rights  of  them  to 

moft  of  their  raffiils. 

The  minifter  of  the  parilh  having. got. an  augmentation  to  his 

ftipend,  a  fqheme  of  locality  was  made  up,  in  which  a  gceat  part  of 

-the  burden  was  laid  on. the  lands  of  Kirknefs,  out  of  which  no  part 

:^<>f  theold  ftipend  had  been  paid,  while  thofe  heritors  who  had  heri- 

:  table  rights  to  their  teinds  were  totally  exempted,     Mrs  Douglas 

.objeded,  that  the  teinds  of  a  college  can  only  be  ourdened  uUima  lo€(u 

The  heritors 

'Pleaded:  .The  provilion  of  a  competent  ftipend  to  the  minifter  df 
.'the  parifh  is  a  burden  inherent  on  all  pofleflbrs  of  teinds,  who  do 
not  themfelves  officiate  in  the  cure.  Even  bifhops,  the  moft  fa- 
voured order  of  the  clergy,  had  no  exemption  as  to  the  teinds  pof- 
feflcd  by  them.  The  Priors  of -St  Serf,  muft  either  have  officiated 
themfelves  or  paid  ftipend,  and  fo  muft  the  College  of  St  Andrew's. 
Indeed,  it  is  a  fettled  point,  that  teinds  held  by  a  college  may  be 
fo  burdened;  I2tli  December.  17 16,  Minifter  of  Old  Machar  againft 
the  College  of  Aberdeen ;  1753,  Minifter  of  Mary  town  againft  the 
New  College  of  St  Andrew's  ;  16th  May  1792,  Minifter  of  Mary- 
kirk  againft  the  College  of  Aberdeen  *,  &c.  j  and  this  being  the  cafe, 
the  prefent  queftion  muft  be  determined  according  to  the  eftablifb- 
ed  rules  of  allocation,  by  which  teinds  held  in  ieafe  by  an  heri- 
tor muft  be  exhaufted  before  thofe  heritably  difponed  to  him;  Erflc. 
b.  2.  tit.  10.  §51*  52. 

But  if  it  (hould  be  thought  hard  to  apply  the  ordinary  rules  of 
-law  to  this  cafe,  where  the  teinds  of  the. parifh  are  derived  from 
different  titulars,  who  have  exercifed  their  rights  difterently,  the 
burden  may  be  divided  between  them,  according  to  the  valued 
rent  of  the  lands  over  which  their  right  as  titulars  extends,  on 
the  principle  of  the  decifion,  13th  July  1774,  Fotheringham 
againft  Bower,  where  two  parifhes  bad  been  united. 

Anfwered.:  So  long  as  the  Crawn  retained  ^ofleffion  of  other 
teinds  in  the  parifli,  it  could  not  be  meant  that  any  part  of  the  fti- 
pend fliould  be  paid  out  of  teinds  fo  folemnly  beftowed  on  a  col- 
lege, originally  conlidered  as  an  ecclefiaftical  ipftitution,  and  ftili 
lefs  that  they  flioiild  be  fubjedled  to  a  new  burden,  in  confequence 
of  a  pofterior  grant  to  a  layman. 

The  ordinary  rules  of  allocation,  mentioned  by  Mr  £r/kine, 
relate  only  to  the  cafes  where  the  competition  arifes  between  the 
Ctown  and  a  lay-titular,  or  between  a  lay-titular  and  thofe  de- 
riving right  from  him,  and  not  (as  it  is  indeed  virtually  admitted 
by  the  heritors,  from  their  reference  to  the  cafe  of  Fotheringham) 
to  the  c^fe  where  there  are  two  titulars  in  the  parifli,  both  of 
whom  were  meant  to  be  equally  favoured  by  the  Crown ;  and  ftill 

lefs 

*  None  of  tbefe  cafes  are  coUe&ed. 


U 
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lefs  to  the  cafe  where  the  competition  arifes  between  thofe  deri- 
ring  right  from  a  lay-titular  and' the  leJiees  of  a  college. 

Further,  the  ordinary  rules  of  allocation  have  been  introduced, 
not  from  an  enaftment  of  the  Legiflature,  but  from  the  difcretionary 
powers  of  the  High  Commiffion,  arid  therefore  they  cannot  have 
place  where  their  application  would  create  injuftice  to  the  parties, 
and  be  contrary  to  the  enadment  of  the  Legifkittire.     Now,  by 
the  ad  1693,  c.  23.  it  is  declared,  that  the  powers  of  the  Cbmraif- 
fion  of  Teinds  "  fhall  not  be  extended  to  the  buying  and  felling  of 
teinds,  which  formerly  pertained  to  bifhops,  and  now  "belong 
to  their  Majefties,  by  the  abolition  of  Epifcopacy,  (b  long  as 
the  faid  teinds  fhall  remain  in  their  Majefties  hands  undifpofed 
of,  nor  to  teinds  belonging  to  colleges  and  holpitals,  or  morti- 
fied or  deftincd  to  pious  iifes.^' 
The  objed  of  this  enadment,  it  is  evident,  was  to  preferve  en- 
tire the  revenues  of  thofe  privileged  poffeflbrs  of  teinds  }  but  accor- 
ding to  the  dodrine  of  the  heritors,  its  efFed  would  be  diredly  the 
reverfe;  for  as  teinds  belonging  to  thefe  bodies  cannot  be  heritably 
-difponed,  the  pofleflbrs  of  them  would  be  in  a  worfe  fituation 
than  ordinary- titulars,  who,  upon  a  fale  of  their  teinds,  get  a 
•price,  low  indeed,  but  which  is  not  fiibjed  to  any  after  burden; 
whereas,  in  every  parifh  where  the  teinds  were  df  the  defcription 
-excepted  in  the  ad,  the  other  heritors  would  find  it  their  inte- 
reft  to  purchafe  their  teinds,  by  which  means  the  whole  burden 
of  ftipend  would  fall  upon  the  former,  and  fenvinaries  of  learning, 
and  hofpitals  for  the  fick,  be  deprived  of  their  revenues  without 
any  return.     But  the  decifions  or  the  Court,  following  out  the  fpi- 
^rit  of  the  flatute,  have  eftablifhed,  that  bifhops   teinds   are  not 
liable  for  ftipend,  till  thofe  heritably  dilponed  by  a  lay-titular  are 
T^xhaufted;  13th  July  1715,  Minifter  of  Amgofk  againft  the  Heri- 
tors * ;  7th  March  1770,  Officers  of  State  againft  Campbell  of  Loch- 
.nell  t ;  3d  June  1795,  Skene  againft  the  Officers  of  State ;  and  that 
even  bifliops  teinds  are  liable  before  thofe  belonging  to  a  col- 
lege; 23d  June  1756,  Straiton  J. 


The  Lord  Ordinary  found,  *^  iwi?,  That  the  xefpondent  RJrs 
Douglas  could  not,  in  right  of  tlie  College  of  St  Andrew's,  plead 
an  exemption  fromthc  locality,  if  there  were  not  other  teind* 
"  in  the  parifh  upon  which  the  ftipend  could  be  localled  ^  but 
found,  2do^  As  there  are  in  this  cafe  ;lay-titulars  of  teinds,  upon 
whom  the  ftipend  can  be  localled,  the  teinds  belonging  to  the 
College  of  St  Andrew's,  in  whole  right  the  refpondent  pleads, 
are  by  the  law  entitled  to  an  exemption ;  and  accordingly,  by 
"  a  late  decifion,  in  the  cafe  of  one  of  the  Colleges  of  St  Andrew's 
againft  Straiton  of  Lawrifton,  the  teinds  belonging  to  the  Col- 
"  lege  were  found  entitled  to  an  exemption,  in  competition  even 
"  with  a  tack  of  biftiops  teinds  from  the  Crown;"  and  therefore 
adhered  to  a  former  interlocutor  fiiftaining  the  objedion. 

Upon  advifing  a  reclaiming  j)etition,  with  anfwers,  it  was 

Obferved 

•  Not  cdlcftcd.  't  Not  yet  coUcdcd.  j  Not  collcfled  on  this  point. 


it 
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Obferved  oa  the  Bench :  It  is  implied  in  the  nature  of  a  grant 
of  teinds  for  a  pious  ufe,  that  they  cannot  be  attached  till  tho£b    * 
derived  from  a  lay-titular  are  exhaufted.  '  .  • 

The  Lords  unanimoufly  "  adhered/'  ^ 

A  reclaiming  petition  was  prefented  for  the  heritors^  in  which 
they  quoted  the  cafes,  6th  July  1709,  Minifter  of  Denino  againft 
the  Heritors  *,  and  9th  July  1718,  Minifter  of  Craig  againft  the 
Farifliioners  ^,  as  eftabliftiing  the  oppofite  dodrine,  and  craved 
time  to  fearch  the  records,  aiid  lodge  ai^  additional  petition  3  but 
it  was  unanimoufty  refu£ed|  without  anfwers. 

Lord  Ordinaiji  Monioddo.         For  the  HeritoiSy  W*  Roiirtfim,  WilUamfim. 
Alt.  Macottocbii^  2).  J)otflas» 

D.  D. 


H^  CXCI.  December  la.  1795, 

WILLIAM    LAW, 


AGAINST 

DANIEL  DEWAR  and  WILLIAM  SPROTT. 

Prisoner. — A  per/on  found  entitled  to  the  benefit  of  a  ceflio  bononun, 
who  was  imprifoned  by  thefentence  of  a  judge  till  payment  of  a  fine  to 
a  private  party. 

DAniel  Dewar,  with  concurrence  of  William  Sprott,  Procu- 
rator-fifcal  of  the  city  of  Edinburgh,  prefented  a  complaint 
to  the  Magiftrates  againft  William  Law,  for  an  ailault.  The  Ma- 
giftrates  fined  Law  L.  5  to  the  private  complainer,  and  L.  2  to 
the  Procurator-fifcal,  and  ordered  him  to  be  imprifoned  till  pay- 
ment. 

Law  afterwards  brought  a  procefs  of  cefjio  bonorum,  which  was 
oppofed  by  Dewar  and  Sprott,  his  only  creditors,  who 

Pleaded:   Stricflly  Ipeaking,  a  cej^o  bonorum  is  competent  only 
where  the  bankruptcy  has  been  occafioned  by  innocent  misfor- 
tune 5   /.  I.  §  3«^  ^^  pcenis ;    /.  SS*ff*  ^^  injur,  et  fam.  lib.       I.  37.^ 
de  minor.  Voet  ad  pandedt.  lib.  42.  ///.  3^  $  5.  J    Ads  Sed.  ift  Decem- 
ber 

*  Not  collcftcd. 


t 
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htr  1685 ;  Bank.  b.  4.  tit.  40.  §  3.  >  Er(k.  b.  4.  tit.  3.  §  27.  j 
*  Kimes,  19th  November  1751,  Malloch ;  9th  Auguft  178 1,  Stewart  j 
1 2th  July  1785,  Macgubbin.  And  although,  in  fome  late  cafes^ 
I  the  benefit  has  been  extended  to  perfons  imprifoned,  civiliter^  for 
damages  arifing  ex  deliSio,  it  has,  in  no  cafe,  been  given,  where 
the  purfuer  has  been  imprifoned  by  the  fentence  of  a  judge,  whch 
muft  be  literally  carried  into  execution,  unlefs  it  be  altered  by  a 
fuperior  court. 

Anfwered :  Jmprifonment  awarded,  till  payment  of  a  dim  of 
money,  whether  to  a  private  party  or  public  profecutor,  takes  place, 
not  in  modum  poena,  but  is  the  confequence  of  poverty,  and  therefore 
the  cafe  comes  to  be  the  fame,  as  where  damages,  arifing  ex  deli£lo, 
are  awarded  in  a  civil  a£tion,  and  the  defender  is  imprifoned,  in 
the  ordinary  courfe  of  diligence,  in  which  cafe  the  benefit  of  cejffio 
is  undoubtedly  competent ;  i8th  February  1764,  Small ;  5th  March 
1791,  Macdowallj  15th  January  1794,  Douglas. 

Upon  advifing  notes  of  precedents  for  the  parties,  the  Court 
came  to  be  of  opinion,  that  there  was  no  room  for  making  any 
diftindion  between  a  fine  to  a  private  party  and  damages  awarded 
to  him  civiliter  ex  deliSo ;  and  that  upon  the  principle  of  the  de- 
cifion,  Douglas  againft  her  Creditors,  there  was  fo  far  no  ground  for 
refiifing  the  cej/io ;  but  they  Teemed  difpofed  to  refiife  it,  or,  at  leaft, 
to  order  further  argument,  on  account  of  the  fine  to  the  Procura- 
tor-fiscal, upon  which  the  purfiier's  agent  paid  the  fine  at  the 
bar. 

The  Lords  unaimoufly  decerned  in  the  ceJftOy  and  difpenfed  with 
the  habit. 

Ad.  Inglis.  Alt.  W.  Baird.  Clerk,  Colquboun, 

D.D. 


6  B  N«  cxai. 


464  DECISIONS    OF    THE  N^  CXCII. 
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JAMES  MANSON,  Treafurer  of  the  Guildry,  and  JAMES  MIL 
LER,  Procurator-fifcal  of  the  Dean-of-Guild  Court  of  Perth, 


AGAINST 


JAMES    MACDONALD. 

Burgh  Royal. — Tbe  daughter  of  a  foldiery  although  married  to  a 
per/on  not  a  member  pf  the  Guildry^  may  retail  groceries  within  burghs 


J  Ames  Macdonald,  a  journeyman  wright,  married  the  daugh^ 
ter  of  a  foldier,  who,  after  her  niarriageijj  fet;  up  a  (mall  ihojf  in 
Perth,  in  which  fhe  retailed  bre^d,  barley,  and  flnall  groceries. 

The  Guildry  brought  a  complaint  before  fhe  Dean-of-Gnild  and 
his  eounfel  againft  Macdonald,  ftatihg,  that  the  trade  was  carried 
on  by  his  wife,  for  his  behoof^  and  concluding,  that  he  ibould.  ei- 
ther enter  with  the  Guildry,  or  pay  the  aimual  cpijpipofition  exaded 
from  unfrce  traders. 

The  Dean-of-Guild  found  "  that  the  defender's  being  married 
to  a  difcharged  foldier^s  daughter,  does  not  entitle  him  to  the 
privilege  of  trading  within  burgh,  and  therefore  fined  and  amer- 
"  ciated  him  in  the  fum  of  30  s.  Sterling,  to  be  paid  to  the  Guild 
^'  TreaHirer  for  behoof  of  the  guildry.*'  ' 


<4 


Macdonald  brought  this  judgment  under  review  by  advocation, 

and 

Pleaded:  The  flatute  5d  Geo.  III.  c.  8.  enabling  the  children 
of  foldiers  to  trade  within  burgh,  does  not  deprive  their  daughters 
of  that  privilege  upon  marriage.  Perhaps  they  cannot  communi- 
cate It  to  their  hufbands,  fo  as  to  entitle  them  to  carry  on  trade  in 
their  own  name,  but  it  does  not  follow  that  they  may  not  them- 
felves  exercife  any  bufinefs  for  which  they  are  qualified. 

Anfwered :  The  defender  is  attempting  to  fhelter  himfelf  under 
his  wife's  privilege.  jShe  cannot  carry  on  trade  but  for  his  be- 
hoof; her  whole  moveables  belong  to  him  Jure  mariti^  and  by  her 
conduding  the  bufinefs,  with  his  knowledge,  he  is  liable  for  eve- 
ry obligation^fhe  comes  under  refpeding  it.  If  the  defender's  plea 
were  fupported,  it  would  afford  a  pretence  to  perfons  married  to 
the  widows  or  daughters  of  foldiers  to  carry  on  almofl  every 
trade  in  name  of  their  wives,  there  being  few  which  a  female 

may 
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may  not  fuperintend,  efpecially  as  the  ftatute,  although  it  gives 
^he  privilege  of  exercifing  only  thofe  trades  which  the  perfons  fa- 
voured by  it  "  are  apt  and  able  for,*^*  does  not  require  that,  be- 
fore fetring  up,  they  (hould  undergo  any  trial  as  to  their  know- 
ledge in  the  branch  which, they  intend  to  follow.  Defences,  fimi- 
lar  to  the  prcfent,  have  accordingly  been  uniformly  repelled;  29th 
January  1778,  Taylors  In  Glafgow  againft  Mackechnie  * ;  24th 
February  1790,  Corporation  of  Shoemakers  in  Perth. 

The  Lord  Ordinary  ^  aflbilzied  the  defender  from  the  adion, 
"  and  found  the  purfuers  liable  to  the  defender  in  the  expence  of 
^'  extrad/* 

On  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved  on  the  Bench :  In  cafes  of  this  fort,  a  diftindion  is  to  be 
made  between  occupations  exercifed  for  the  moft  part  by  men,  and 
thofe  which  are  frequently  carried  on  by  females.  When  the 
daughter  of  a  foldier  ettjgages  in  the  formef,  it  will,  in  general,  be 
pVefumed,  that  fhe  is  attempting  collufively  to  communicate  to  her 
hufband  a  privilege  perfonal  to  herfelf ;  but  in  the  latter,  there  is 
no  room  for  the  preramption.'^  In  this  cafe,  therefore,  the  interlo- 
cutor of  the  Lord  Ordinary  is  clearly  right.  It  is  to  be  regretted, 
however,  that  the  ftatute  does  not  fpecify  precifely  the  trades 
ip;^ich  the  widows  an(^ .  daughters  of  foldiers  may  exercUe  after 
i^arriage,  ^s  it  in,ay  often  be  difficult  to  draw  the  line. 


u 


The  Court  uoanimaofly   *'  adhered,  and  founded  the  purfuers 
liaj^le  in^the  c^peoce  6i^>the  aiifwers.^' 

•     .  "^      •  .  ■    ■  ■      '  '■  ' 

Lord  Qf^isizij^  Ju^^i^Ckri*  Aft.  JL  CraigU^  Alt.  LAmy. 

Ckrki  Home. 

R.  D. 


^  Not  coUeded. 
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N°  CXCIII.  December  16.  1795. 

(TEIND   COURT.) 


Earl  of  CASSILLIS, 


AGAINST 


JAMES  FINLAY,  Common  Agent  for  carrying  on  the  locality 
of  the  Stipend  of  the  Parifli  of  Dalrymple. 

Teinds. — Where  part  of  the  lands  in  a  parijb  are  Jubjet^  the  rent 
paid  by  the  principal  lejei,  and  not  that  which  be  receives  from  tbefvih 
tenant^  is  adopted  as  the  rule  for  afcertaining  the  burden  to  be  impo- 
fed  on  them  in  a  procefs  of  augmentation  and  locality. 


THE  lands  of  Gleneard  and  Merkland,  belonging  to  the  Earl 
of  Cainilis,  were  let,  about  forty  years  ago,  for  L.  25  :  3  :  6 
Sterling  yearly,  on  a  leale  for  three  nineteen  years,  for  which  no 
graflum  was  paid.     They  have  fince  been  fiibfet  for  L.  80  a-year. 

The  minifter  of  the  parifli  of  Dalrymple,  where  thefe  lands  lie, 
having  brought  a  procefs  of  augmentation  and  locality,  he  gave  in 
a  rental  of  the  parifli,  in  which  he  rated  them  at  the  rent  paid  by 
the  fiibtenant.     To  this  the  Earl  of  Caflilis 

ObjeBed :  In  valuations  of  teinds,  the  rent  bona  fide  received  by.  the 
landlord  himfelf,  is  adopted  as  the  rule  for  fixing  the  value  of  the 
lands  J  Did.  vol.  ii.  v.  Teinds,  p.  440.  2d  December  1730,  fiaillie; 
Kilk.  p.  551.  6th  February  1745,  Sir  John  Maxwell  j  and  the  fame 
muft  hold  in  procefles  of  augmentation  and  locality,  otherwife  this 
prepofterous  confequence  might  follow,  that,  for  a  long  feries  of 
years,  the  whole  rent  drawn  by  the  landlord  might  be  payable  as 
flipend  to  the  minifter. 

Anfwered :  It  was  intended  by  the  ad  1633,  c.  17.  that  the  tithe 
fliould  be  one-fifth  of  the  true  rent  of  the  lands;  Erfls.  b.  2.  t*  10. 
§32.  and  that  furely  is  to  be  afcertained,  not  by  the  terms  of  a 
leafe  granted  40  years  ago,  but  by  the  rent  which  they  adually 
yield  at  the  time  j  nor  can  it  make  any  difference  whether  the 
whole  of  it  is  paid  to  the  landlord,  or  partly  to  him,  and  partly  to 
another. 

The  objedion  was  firft  ftated  in  the  locality,  and  was  repelled 
by  the  Lord  Ordinary. 

But 


•  4 


•4 
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But  on  advifing  a  reclaiming^pfetition  S;v^ith  anfwers,  it  was 

OJ/erm;ft/ on  the  Bench :  It  ^tMldT>e^hard  £hat  anheritor^fliould  * 
"pay  ftipend  according*t<)  a  higher  1^  than  ^he  himfeif  receives. 
This  queftion  falls  to  be  detenWlhed  pretty  nWch  on  the  fame  prifi- 
^lplfes*ats  if  ithad  occurttd  in  a  vdiia^Ion'of  ^'teinils,  whefe  the  rent 
adually  received  by  the  landlord  would  have  been  adopted  as  the 
rule* 

The  Ldiffls  iinaifitoMy  '*  fbtiiiB;^ tfiat  the^t'iSSid  to*€hte  'land- 
^'  lord  ^muft  a>e  tlife  rtile 'for  aft*?t^?flittg  ilhe  reift  6f  \m  laiiife^aiid 
'^^  therefore  fuftained  the  objedion  as  to  the  rent  of  Gleneard  and 
^'  Merkland/' 


1L«^  Ofifmaty,  MktrMle. 

\         ■  •t                 •  ■    ■               ■     ' 

^A€t.  Caiicdri. 

■ 

Alt.  M.  R»/u 

• 

1     •            ■                    *     • 

«                 til 
1 

■as'  t«.«<iy 

.     •     I 
,  •       I  ■  ■  ■  •   ■ 

t  -o   •  4         t  A  a  •   t 

I 

■  '  I  A    ,     f     « 

«■  • 

•    ,         ■      •        I  .       • 


r        «  • 


^ '  •  '       ■•>■*.'".• 


•No  GXGiy-.j,  .    .       / ./ A  .        ,  ^aauary  i$.i7^. 


>  • 

lift  ^OR?PORA^i;ll0N  of  BAK£RS  m  JfaMmgton^ 


AGAINST 


DAVID    BEGBIE. 


Burgh  Royal. — 24th  Geo.  III.  fef.  2.  c.  6.— ^  trade  carried  on  in 
name  J  and,  as  it  was  /aid  j  for  behoof  of  the  fon  of  a  difcbarged  foldier^ 
who  was  only  twelve  years  of  age^  found  to  be  an  evafion  of  the  exclu'- 
five  privileges  of  the  Corporation. 


J  Ames  Lee,  fon  of  a  difcharged  foldier,  lived  with  and  was  main- 
tained by  his  uncle,  David  Begbie,  (hopkeeper  at  Haddington, 
who,  when  Lee  was  only  twelve  years  of  age,  fet  him  up  as  a  ba- 
ker in  that  burgh. 

The  Corporation  of  Bakers  complained  of  this  to  the  Trades- 
bailie,  who  called  before  him  Lee,  Begbie,  and  a  journeyman  em- 
ployed by  them.  From  their  declarations  it  appeared,  that  the 
whole  expence  of  the  bufinefs  was  defrayed  by  the  uncle ;  that 
the  bread  was  baked  by  the  journeyman,  affifled  by  the  boy's 
aunt,  and  fold  in  the  uncle's  fhop;  and  that  the  boy  himfeif, 
who  was  at  fchool,  took  no  other  charge  of  the  bufinefs  than  oc- 
xalionally  felling  the  bread  at  his  leifure  hours :  The  uncle  farther 

6  C  declared, 
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-        ■  *    . 

declared,  that,  though  no  bargain  had  been  made  on  the  fubjed, 
the  profits  were  to  be  applied  to  the  boy's  ufe. 

The  Bailie  prohibited  them  from  Ci^rrying  on  the  trade,  and  af- 
terwards imprifoned  Begbie  till  payment  of  a  fine  impofbd.on  ac- 
count of  his  difregarding  the  prohibition. 

Begbie  prefented.a  bill  of  .fiifpenfion  and  liberation^  which  was 
pafled.  .....' 

"  The  Lord  Ordinary  found,  That  the  faid  James  Lee  had  no 
^*  title; $6  afiume  the  profdHon^of  a  bak^  in  the  burgh  of  Had- 

'*  dingit;9n,  being  a  boy  betweentwelve.  and  thirteen  years  of  age/' 

♦  ■......, 

.   >■  ...  •'.1.  ■■•; 

In  a  reclaiming  petition,  it  was 

Pleaded :  The  ftatutes  cxeiDpting  difchargcd  foldiers,  and  their 
children,  from  the  exclufive  privileges  of  corporations,  contain  no 
limitation  as  to  the  age  of  the  perfon  entitled  to  their  benefit;  i2th 
Cha.  II.  c.  i6. ;  1 2th  Ann,  c.  13. ;  24th  Geo.  III.  fef.  2.  c.  6. ;  and 
from  their  nature  they  ought  to  receive  a  liberal  interpretation. 
A  wounded  foldier  might.  .cari:yj>n  trade  by  fervants  ;  and  upon 
the  fame  principle  a  foldier's  fon  may  do  fo  with  the  ailiflance  of 
his  relations,  provided  the  trade  be  conduded  for  his  behoof. 

.  The  Court  were  of  opinion,  That  as  Lee  was  not  of  an^age  to  car- 
ry on  trade  himfelf,  his  name-muKl  be  prefumed  to  be  ufed  by  the  fu- 
fpender  as  a  cover  for  evading  the  privit(g)es: of  the;  Co.rporat ion. 

The  Lords  refufed  the  petition  without  anfwers. 

Lord  Ordinarjy  Swinton.  For  the  petitioners,  Cullcn,  Clerk,  Gordon. 

« 

D.  D. 
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♦■.  ,..  ■■  •■■..  • 

-'  ^  .  ■ ,  .     .  •  '  .. 

JOHN  DUNLOP,  Traftee  on  the  Sequeftrated  Eftate  of  Jame? 
Dunlop, 

.     •  -  ■      '  •         ■  i  ■       /   : 

AGAINST 

■  * 

The  DUMBARTON  GLASS  WORK  COMPANY,  and 'their  CRE 
DITORS. 


1 

Society.  -—Bankrupt.  --- Compensation.  —  Retention.  —  T^hc 
'  creditors  of  afolvent  Company  can  rank  on  the  fequejlrated  ejlate  of  one 
'  of  the  partners^  who  happens  to  be  debtor  to  the  Company  ^  only  to  the 
extent  of  the  balance  due  by  him  to  the  Company-y  and  not  for  the 
■    amount  vf  the  debts  due  to  themfelvesi 


TH  E  aflaifs  of  James  Dtinlop  having  gone  into  difgrder,  lii« 
eftate  was  feque  ft  rated  in  1793. 

M;"  Bunlop  was  at  tliis  time  a  partner  of  the  Dunbanon  Glafs- 
work  Company  J  but  it  was^  provided  by  the  cdntradt  of  copartne- 
ry, that,  if  any  of  the^  partners  became  bankrupt,  th^y  Ihould  be 
obliged  to  withdraw ;  anifi  that  their  inteireft  in  the  concern  flionid 
refolve  into  Vclaim  for  their  ftiare  of  the  ftock  at  the  laft  balance 
of  the  bciOks-  preceding  their  bankruptcy. 

Mr  Dutilop  oWed  the'  Company  a  much  larger  fimv  than  hi> 
fliare  of  the  ftock;  over  which  laft,  it' was  admitted  the  Company 
had. a  right  of  retention,  but  they  had  only  a  perfopal  claim  againft 
him  for  the  balance  .      '    '     _        *  •' 

•'  The  capital  Qf  the  Company. hiiv^ii^  been  inadeqti^te  to  carry 
oh  Their  bufinefs,  they '^lafl  bortow^il  tnoney 'to  a  large '  extent, 
chiefly  upon  bonds,  in:whiibh''all  the  partners  were  bound  cdiij iindl- 
ly  and  feverally.,         •    ^  ^  -  '    '" 

'  At  Mr  Dunlop*s  bankruptcy,  the  funds  of  the  Company  were  iiipre; 
that)  fiifficient  to  pay  all  their  debts.  Moft  of  their  creditori, 
however,'  in  place  of  demanding  their  money,   accepted  ccrrrB- 


bor^tite  fecunties:  But  at  the  fanic  time  they  claimed*  tray- 
merit  from  James  Dunlop's  fequeftrated  eftate;  a  ftep  w/iich 
ttrey  ffeerii  to  l^ave  taken  by  defire  of  the  Company,  who  probably' 
had  it  in  view*  to  cbmpenfate  'pro  tanto  the'  claim  for  reimbni'ft- 
rfient  of  the  dividends  drawn  by  thefe  ^editors,  which  would,  in 
this  wayV have  arifeh'tty  James  Dunlop's  private  eftate  agairift  the 
Company,  with  the  balance  which  he  owed  them ;  by  which 
ihca'ns  they  would  have  drawn  full  payment  of  their  debt,  in  place 
of  ranking  for  it  pari  pajju  with  the  other  crec^itori.  i 

Tlir 
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The  truftee  on  James  Dunlop^s  eftate  gave  in  objedions  to  the 
-claim  of  the  Company  creditors  in  the  ufual  form,  and  at  the  fame 
time  brought  an  adion  both  againft  them  and  the  Company,  con- 
cluding, that  the  latter  fhould  be  ordained  to  pay  the  debts  due  to 
the  former,  or,  if  they  fhould  decline  to  accept  payment,  thaft  It 
fhould  be  found  they  were  not  entitled  to  claim  on  the  fequeflrated 
cflate.:  And 

m  0 

I 

Pleaded:  Although  in  the  cafe  of  a  bankrupt  Company  their 
creditors  are  entitled  to  rank  on  the  eilates  of  individual  partners, 
4th  July  1776,  Creditors  of  Carlifle  arid  Company  againfl  Creditors 
of  Dunlop*,  they  can  have  no  interefl  or  title  to  do  fo  where  they 
can  inftantly  get  payment  from  the  Company,  -their  ^oper  ^btor. 
This,  therefore,  in  reality,  is  a  queftioxi  not  with  t*be  creditors, 
but  with  the  Company,  to  wliom  the  former  are  attempting  to 
create  an  undue  preference^ 

But  if  they  fhall,  neverthelefs,  be  allowed  to  rank,  k  fhould  at  2^E 
events  be  ibund^  that  their  doing  fo  cannot  give  the  Company  any 
advantage  as  creditors  of  James  Dunlop,  which  they  would  not  have 
poflefTed  if  they  had  thennelves  paid  the  Coiupany  debts.  In  eve- 
ry cafe  of  a  fequeflration,  the  rights  of  the  creditors  mnft  be  taken 
as  they  flood  when  it  was  awarded,  at  which  period  the  eflate  of 
the  bankrupt  becomes  a  fund  of  divifion  among  the  creditors  at 
large,  pro  rata  of  their  debts,  fubjed>only  to  fuch  {>refereBces  a< 
then  exifl  J  but  when  Mr  Dunlop^s  eflate- W-as  fequeflrated,  tlie 
Company  were  merely  perfonal  creditors,  without  any  .preference 
for  the  balance  remaining  due  to  them.  As  therefore,  by  fuftain- 
ing  the  claims  of  the  Company  creditors,  a  part  of. the  i!equeflratecL 
cfj^te,  which  the  Company  would  not  ot^rwife  haVe  got,  would 
come  indiredly  into  their  hands,  it  VQ\jL&,ante  omnia  be  refunded 
to  the  truftee,  in  the  fame  manner  as  if  by  any  accidents  com- 
mon creditor  had  got  poilelCbn  of  it  after  the  date  of  fequeftra- 
tion.  *  ..  .  .      • 

» 

Anfzvered  for  the  Company  creditors :  It  is  a  fixed  principle  of  law, 
that  every  partner  of  a  Company  is  liable  for  the  Company  debts. 
Although,  therefore,  the  bonds  of  the  claimants  had  been  granted 
by  the  Company  alone,  the  creditors  would  liave  been  entitled  to. 
rank  upon  James  Dunlop*s  eftate.  The  cafe,  however,  is  the 
ftronger,  from  Mr  Dunlop's  being  hound  jointly  and  feverally 
with  the  Company.  The  folvency  of  the  Company  cannot  prevent 
the  claimants  from  feeking  payment  from  any  obligant  in  their 
bonds.  It  was  indeed  for  the  very  purpofe  of  obtaining  it  more 
readily,  that  they  took  Mr  Dunlop  and  tlie  other  individual  part- 
ners bound  injolidum  for  the  debts.  How  far  their  claim  to  rank 
on  Mr  Dunlop' s  eftate  may  benefit  the  Dunbarton  Glafswork  Com- 
pany, is  a  queftion  with  which  they  have,  no  concern.  Tlie  Court 
will  take  xare  that  it  ihall  not  give  them  any  improper  advan-. 
tagc. 

The 

*  DiSionary,  vol,  iv.  p.  292*  *  , 
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The  Lord  Ordinary  took  the  caufe  to  reporu 
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Obferoed  on  the  Bench :  This  is  plainly  an  ittempt  on  the  part 
of  the  claimants  to  give  an  indited  preference  to  the  Glafswork 
Company,  to  which  they  have  no  right.  The  Company  being  fol- 
Tent,  ought  to  pay  their  own  debts ;  and  if  thefe  fhould  be  paid  in 
part  out  of  the  fequeflrated  eftate,  the  Company  would  not  be  al- 
lowed, in  ranking  for  the  balance  due  to  them  by  Mr  Dunlop,  to 
iniift  on  any  preference  which  they  would  not  have  pollefled  had 
the  Company  creditors  been  paid  wholly  from  the  Company 
funds. 

The  Court  "  found.  That  the  claim  now  made  by  the  creditors 
^'  of  the  Glafshoufe  Company  muft  be  viewed  in  the  fame  light  as 
^^  if  it  had  been  made  by  the  faid  Company  itfelf ;  and  therefore 
^^  found,  That  faid  Glaishoufe  Company  are  only  entitled  to 
^^  rank  for  the  debt  due  to  faid  Company  by  James  Dunlop,  after 
^^  dedudion  therefrom  of  the  value  of  his  (hare  of  faid  Company's 
^*  funds,  as  at  the  31ft  December  1792  j  and  found  expences  due.'* 

Lord  Ordititcj,  Cra^^ 

For  the  Tmfteei  I/n^  Mvocafe  DuwdaSf  Solicii^^etural  Bkur^  Davidfin^  Moodie. 

For  Cfedil^ra  of  tbe  ConpaayA  BMmig  Hppe^  Clerk,  Mexuues. 

R.D- 


N*  CXCVi. 


January  ic^  ^79^ 


GUNINGHAM  and  SIMPSON. 


A  G  AIKST 


Sir  GEORGE  HOME,  Baro&et,  and  the  COMMISSIONERS  for 
railing  Seamen  at  the  Port  of  Leith.     . 


ApPRENTrcEiT-^^^^^  found  entitled  to  reclaim  an  apprentice  not 
bred  to  the  ft a\  who  badenteredavoiunteerfortbe'Navy^  with  the' 
Commifjioners  appointed  by  ^^tb  Geo.  Ill*  r.  9.;  but  found  not  entitleS 
to  reclaim  another^  wboJfoibeen  at  fea  before  the  commencement  of  bis 
apprentice/bii 


f  • 


AN  iOppetitiGe  of  Cttnln^iisf m '  afsd' l^mpfQiii  filrer-platers  in 
Edii^sargh,  who  had  ttot  formerly  been  at  fea,  entered  as  a 
VoluQteei?  foi? »»  NaTy>  vritii' the  Gotnmiflioners' at  Leith,  appoint- 
:  •  6D  ed 
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€d  by  35th  Geo.  III.  c.  9.  §  5.  After  he  was  approved  of  by  Sir 
George  Home,  the  regulating  officer,  in  terms  of  §  3.  of  the  fta- 
tutc,  but  before  he  was  turned  over  to  the  fervice,  as  directed  by 
§  13,  his  mafters  obtained  a  warrant  for  his  imprifonment  from  the 
Magiftrates  of  Edinburgh ;  but  being  afterwards  liberated  upon 
the  application  of  the  Commillioners,  his  mailers  brought  a  liifpen* 
fion  againft  themand  Sir  George  Home  j  who,  in  defence. 

Pleaded:  imo,  The  contrad  of  apprenticefliip,  like  every  other 
obligation  of  fervice,  falls  under  the  general  .contrad  of  location, 
which,  unlefs  where  the  contrary  is  cnadled  by  fpecial  flatute,  as 
in  leafes  of  land  by  the  law  of  Scotland,  gives  no  real  right  in  the 
fubjed,  but  merely  a  perfonaLadion  for  implement,  or  for  dama- 
ges on  failure  j  Voet.  ioc.  Cond.  §  15.  Stair,  b.  i.  t*  15.  §  4.  b.  4, 
t.  35.  §  8.  Accordingly,  an  apprentice  remains y£r/\/»r«  as  much 
as  any  other  fervant*  He  may  contrad  debt,  or  commit  damage, 
and  be  imprifoned  for  it,  and  thus  difable  himfelf  from  fulfilling 
his  obligation  of  fervice  j  or  if  he  engage  with  a  fecond  mailer, 
his  former  one  cannot  reclaim  him  j  nor  will  it  make  any  differ^ 
ence  that  pofleffion  has  followed  on  the  firll  contrad  j  for  a  par- 
tial implement  of  a  contrad  of  fervice  creates  no  preference  for 
what  remains  to  be  performed  j  the  mailer,  like  the  creditor  in  a 
daily  penfion,  from  receiving  what  has  become  due  one  day,  has 
no  better  right  to  what  is  to  become  due  the  next,  than  if  the  ob- 
ligation was  then  only  toxommence« 

If  this  holds  ia  a  competition  between  two  private  mafters,  ftill 
lels  can  the  fufpenders  prevail  againll  the  Crown.  An  enrolment 
flamps  a  charader,  which  is  indelible  till  a  difcharge  be  obtained. 
Specific  implement  can  be  enforced  by  military  law^  whereas  a 
private  mafter  has  no  higher  powers  of  coercion  than  an  ordinary 
pater  familias. The  utmoft  he  can  do  is  to  imprifon  his  appren- 
tice, who,  as  fobn  as  he  is  liberated,  may  be  feized  by  the  officers 
of  the  Crown;  nor,  from  theperfonal  nature  of  a  contrad  of  fer- 
vice, could  Courts  of  Juftice  legally  grant  an  interdid  againft 
their  doing  fo ;  and  therefore  an  obligation  to  ferve  the  public, 
neceflarily  puts  an  end  to  a  private  indenture. 

Belides,  fervice  in  war,  when  the  public  fafety  requires  it,  is  a 
duty  incumbent  on  every  member  of  the  State,  refulting  from  the 
political  union,  and  paramount  to  all  others.  This  duty,  which  it 
is  the  prerogative  of  the  Crown  to  enforce,  applies  to  landmen  as 
well  as  to  feamen;  the  latter  are  frequently  imprelled,  and  no 
contrad  of  fervice  exempts  them  from  being  fo.  The  neceffity  of 
impreffing  landmen  is  only  fuperfeded  by  voluntary  enliftment,  and 
the  obligation  thereby  contraded  fliould  therefore  be  equally  fu- 
prcme. 

Accordingly,  in  various  ftatutes  it  is  evidently  implied,  that,  at 
common  law,  apprentices  may  be  impreflcd,  or  enter  voluntarily 
into  the  public  fervice ;  2d  and  3d  Ann,  c.  6.  §  15.  j  4th  Ann, 
c.  19.  §  17. ;  I2th  Ann.  §  13. ;  13th  Geo.  II.  c.  17.  §  2. 

2do^  The  ftatute  under  which  the  chargers  ad  declares,  §  jr. 
That  "  no  pcrfon  who  (hall  be  enrolled  in  his  Majt^fty's  fervice^ 
''  by,  virtue  of  this  ad,  Ihall  be  liable  to  be  taken  out  of  his*" 

^*  Majeftj's 
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*^  Majefty's  fervice,  by  any  procefs  whatever,  other  than  by 
**  fome  criminal  procefs,  for  fome  criminal  matter,  punifhable 
"  by  the  known  laws  of  the  land.*'  The  prefent,  however,  is 
not  a  criminal  procefs  j  and  as  the  ad  was  pafled  on  an  emer- 
gency, and  laid  an  embargo  on  the  whole  (hipping  of  the  country, 
till  the  number  of  men  required  by  it  was  obtained^  it  was  thought 
rieceflary  that  no  previous  civil  obligation  fhould  be  a  bar  to 
enrolment.  Accordingly,  in  the  county-aft,  which  was  paded 
about  the  fame  time,  where,  from  its  giving  an  alternative  of  fur- 
niftiing  a  fpecific  number  of  men,  or  paying  an  equivalent  in  mo- 
ney, there  was  not  the  fame  neceflity  for  difpatch,  articled  clerks 
arid  apprentices  are  exprefsly  excepted,  provided  they  are  claimed 
before  any  part  of  their  bounty  is  advanced  to  them,  or  they  are 
turned  over  to  the  fervice ;  which  ftiews  it  to  have  been  the  under- 
ftanding  of  the  Legiflature,  that  an  exprefs  exception  was  necef- 
fary,  where  apprentices  were  not  meant  to  be  included^  35th 
Ceo.  Ill,  C.29.  §  22. 

Anfwered:  imo,  An  apprentice  is  the  bondtnan  of  his  matter, 
who  is  entitled  to  enforce  fpecific  performance.  Indeed,  this  is 
the  cafe  in  all  obligations  ad  fa&um  prajiandum;  the  creditor  is 
not  obliged  to  accept  of  damages,  nor  even  of  the  penalty  flipu* 
lated  in  lieu  of  it;  Fount.  27th  December  1695,  Seattle;  nth 
Auguft  1753,  Bromfield. 

When  an  apprentice  deferts  his  fervice,  his  mailer  may  reclaim 
him,  as  formerly  he  might  have  done  a  collier,  or  a  falter;  1606. 
c.  ii«  1661.  c.  56. ;  and  in  a  competition  between  two  mailers,  the 
rule  is,  prior  tempore  potior  jure^  particularly  when  the  firil  contrail 
has  been  followed  by  poflefTion ;  and  it  can  make  no  difference  that 
the  fecond  mailer  is  the  Sovereign,  becaufe,  in  fupplyirig  the  Army 
and  Navy,  he  is  bound  by  the  ordinary  rules  of  common  law.  He 
is  indeed  entitled  to  preis  perfons  bred  to  the  fea ;  and  it  is  a  dif- 
ferent queilion,  how  far  a  perfon  liable  to  be  impreiled  can  ac- 
quire an  exemption  by  entering  into  a  poilerior  obligation  of  fer- 
vice with  a  fubjed.  But,  except  in  the  cafe  <5f  invaiion,  or  for- 
midable infurredion,  when  every  perfon  becomes  liable. to  military 
fervice,  landmen  enter  into  it  only  in  confequence  of  their  own 
confent,  and  therefore  they  muil  be  under  no  previous  obligation 
which  prevents  them  from  adhibiting  it.  The  neceflity  of  the 
times  might  perhaps  juflify  a  flatute  altering  the  common  law,  but 
can  be  no  reafon  for  an  exteniion  of  prerogative,  the  limits  of 
which  are  fixed,  and  wliich  give  the  King  as  little  right  to  take 
the  apprentices  as  the  money  of  his  fuljjedls. 

Accordingly,  it  has  hitherto  been  univerfally  underilood,  that 
apprentices  cannot,,  againil  the  will  of  their  mailers,  enter  either 
into  the  Army  or  Navy;  Home,  29th  June  1742,  Wright;  and 
it  is  eafy  to  fee  how  detrimental  the  oppofite  dodrine  would  be 
to  the  intereils  both  of  mailers  and  apprentices,  and  confequent- 
ly  to  the  manufadlures  of  the  country.  The  llatutes  quoted  by 
the  chargers,  all  relate  to  exemptions  in  favour  of  perfons  other- 
wife  liable  to  be  imprefled,  except  the  I2th  Ann,  which  refpeds 
the  caie  where  tbb  apprentice  is  not  reclaimed  by  his  mailer. 

2d0y 
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2dc,  If  the  flatute  in  queflion  had  been  intended  to  make  fo  im- 
portant an  alteration  on  the  common  law,  it  would  have  contained 
an  exprefs  enadment  for  the  purpofe.  But  the  fedioa  appealed  to 
by  the  chargers,  fo  far  from  doing  fo,  relates  only  to  perfons  who 
are  legally  eqrolied.  Its  objed  was  to  obtain  a  number  of  volun- 
teers for  the  Navy;  it  could  not  therefore  mean  that  perfons, 
whofe  enrolment  had  been  brought  about  by  force  or  fraud,  might 
be  detained  In  the  fervice ;  and  for  the  fame  reafon  it  cannot  ap- 
ply to  apprentices,  who  are  not  Jiii  Juris,  and  who,  when  oppofed 
by  their  niafters,  are  incapable  of  confent.  According  to  the  op- 
pofite  doftrine,  even  deferters  from  the  Army  might  be  enrolled  j 
and  although  the  1 6th  fedlion  prohibits  perfons  who  are  not  able 
bodied,  and  who  are  above  or  below  ^  certain  age^  from  being  en- 
rolled,  even  fuch  perfons,  if  once  entered^  mi^bt  be  kept  in  the 
fervice. 

The  clauf<»-of  the  county-ad  is  merely  46claratory  of  the  com- 
mon law ;  it  alfo  declares,  that  deferters,  or  perfons  already  in  the 
fervice,  fhall  not  be  entered  under  it;  yet  furely  i^  will  not  be  main- 
tained, that  without  an  ^exprefs  prohibition,  fuch  perfons  might 
have  been  enrolled. 


•  ITUII* 


The  Lord  Ordinary  on  the  bills  reported  the  cauiie  on 
rials,  after  which  a  hearing  in  prefence  took  place. 

When  the  caufe  came  to  be  advifed,  the  Judges  prefent  were 
equally  divided  in  their  featiments.  The  grounds  of  the  oppofiite 
opinions  are  dated  in  the  argument  for  the  parties.  Tkey  were 
founded  on  conmion  law,  as  well  as  on  the  fiatute  K 

From  the  Lord  Prefident  having  no  vote,  the  bill  was,  (i&thMay 
^796)1  refufed.  But  upon  advifing  a  reclaiming  petitioa  witk  aa* 
fwers,  "  the  bill  was  pailed''  by  a  cafiing  vote. 


Lord  Ordinary,  Dngbarn.  For  the  Sarpenders,  EL  Erfime,  ^ait^ 

For  the  Qbar|;eiB|  SQH€itQr'G4neral  Bkdr^  Maconocbk. 


D.  IX 


*  On  both  occstfions,  the  JiOrds  tvere  tinanimons  in  Tcfiifing  a  bill  of  fixipenfioii  for  the 
faine  parties  I  where  the  perfen  enrolled  had  been  bred  to  tfaejEea,  before  becoming  their 
apprcatioe. 
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JAMES  CHEAPE  and  JAMES  LINDSAY, 


AGAINST 

©ONALD  CAMPBELL  and  his  Father's  CREDITORS. 

f 

Adjudication. — Heir-apparent. — 1695,  c.  24. — l7>e  creditors 'of 
tbe]anceftor  are  entitled  to  lead  adjudications  during  the  dependance  of 
an  aSlion  of  fale^  at  the  inftance  of  the  beir-apparent^  where  there  is  no 

<    immediate  profped  of  the  ejlate  being  fold ^  and  where  thi  inter ejl  of  the 
debts  is  n6t  regularly  paid.  \ 

CAptain  Dotti^LD  Campbell,  as  heir-apparent  to  his  father, 
hrought  a  (ale  of  the  lands  of  Barbreck  and  others,  in  terms 
x)f  the  ad  1695,  c.  24. 

During  its  dependance,  James  Cheape  and  James  Lindfay,  heri- 
table creditors  of  his  father,  obtained  decrees  of  conftitution 
tognitionis  caufa  againft  him,  and  in  order  to  accumulate  their 
debts,  upon  which  no  intereft  had  been  paid  fince  Martinmas 
1792,  tney  raifed  adjudications,  which  the  Lorfi  Ordinary  or- 
dered to  be  intimated  in  common  form. 

Captain  Campbell  and  the  other  creditors 

ObjeBed:  Adions  of  (ale  at  the  inftance  of  the  heir-apparent^ 
are,  in  reality,  brought  for  behoof  of  the  creditors  at  large,. 
The  decree  of  fale  has  the  fame  efied  with  a  decree  of  adjudication 
at  their  inftance,  and  on  that  account  fuperfedes  the  neceiEty  of 
adjudications  by  particular  creditors ;  Kilker.  voce  Ranking  and 
Sale,  loth  June  1747,  Maxwell ;  Ad  of  Sederunt,  nth  July  1794* 
Although  the  purluers  (hould  iiicceed  in  their  attempt,  it  would  not 
improve  their  fecurity  for  the  principal  and  intereft  due  to  them  ; 
and  the  ex  pence  ariling  from  the  number  of  adjudications  which 
would  neceflarily  be  led,  in  order  to  come  in  pari  paffu  with  them, 
would  more  than  counter-balance  any  advantage  which  they  might 
otherwife  derive  from  the  meafure. 

s 

I 

% 

Alpetition,  containing  the(e  objedions,  was  appointed  to  be  an- 
fwered  in  the  end  of  February  17951  but  hopes  being  entertained 
that  the  lands  would  foon  be  fold,  the  Court  delayed  adviiing  the 
caufe  till  29th  January  1796 ;  when  the  profped  of  a  {ate  being  Aill 
at  fome  diftance,  it  was  . 

Obferved  on  the  Bench:  In  general,  an  adion  of  ial^  a^  the 
inftance  of  an  heir-apparent,  renders  adjudications  by  individual 
creditors  uimeceflary.  But,  in  the  prdent  cafe,  the  adjudica* 
tjops  ought  to  be  allowed  to  proceed,  that  the  purfuer;^  may  have 
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the  penalties  and  accumulations  as  a  compenfation  for  the  delay 
in  pajment  of  their  intereft. 

Some  of  Jthe  Judges  even  doubted,  if  the  Court  ought  to  inter* 
j)ore  in  any  cafe  to  ftop  aa  adjudication^ 

The  Lords  unanimouily  *^  allowed  the  adjudication  to  proceed." 


ASL  H^ 


Alt.  Q- FiTjffilPm. 


CScirk,  Home^ 


D.  D, 


NoCXCVIII. 


February  2.  1796. 


The  CREDITORS  of  Walter  FeripfTon, 

AGAINST 

Mrs  CATHARINE  SWINTON. 

Bankrupt. — Aft  i62i.-r-^  animi^y  g^WUd by  a  bujkand  to  bis  wife 
after  infolvency^  and  by  a  pojtmpf^ial  contraSi  of  marriage^  reduced  in 
Jo  far  as  it  exceeded  a  reajhnabie  p^<rvifi9^» 

IN  1782,  Walter  Fergullbn,  writer  ia  Eiiinburgh,  naarried  Mrs 
Catharine  Swinton,  a  lady  of  a  refpedlable  family,  by  whom 
he  got  a  fortune  of  about  L«  1600.  Sterling,  befides  a  yearly  reve- 
nue of  L.  84  :  12  :  6,  arifing  from  property  not;  falling  under  the 
JUS  mariti. 

No  contraft  was  entered  into  at  the.  time  of  the  marriage,  but  by 
a  poftnuptial  one  in  178^  Walter  Fergufllbn,  ^ter  he  l^xi  become 
infolvent,  fettled  a  jointure  of  L.  160  upon  his  wife,  together 
with  L.  150  to  purchafe  fumituro.  Qn  thi$  contradl  (he  was  in- 
feft  in  certain  fubjeds  belonging  to  him,  a  few  days  after  its  date. 

A  ranking  and  (ale  of  Walter  Fergu(Ibn'&  heritable  property  was 
afterwards  brought,  in  which  Mrs  FerguQbn  having  produced  this 
contraft  and  infeftraent  as  her  intereiii  thsQ  Qthl^  creditors 

% 
/ 

ObjeSied :  The  provifion  :to  Mrs  Fergudbn  cannot  be  con(idered 
as  onerous,  becaju^  her  hufband  received  and  fpent  her  fortune 
before  the  date  of  the  contraft»  which  he  had  comie  under  no 
previous  obligation  to  execute^  It  therefore  falls  under  the  ad 
iSi  F,  as  a  gratuitous  4eed,  executed  by  him  after  iniblvency ;  and 
there  are  no  grounds  for  fupporting  it  to  the  exljent  of  an  aliment, 
as  Mrs  Ferguflbn  will  have,  after  her  hufband's  death,  L.  84,  2  s. 
6d.  yearly,  ari(mg  from  pi:operty  not  falling  under  ^^jus  mariti. 

'Aiifwered:  Settlements  m^dd  by^  hji/Liand  on  a  v^lfe^  even  after 
infoivency,  are  reducible  oi\]|y.  in  ^  fair  afr,  ifhey  are  exorbita,nt ; 

Dia. 


wet.  Tol.  i-.  p.  7&/;  i^A  Jrfnuafty  ty^i  Rbbertfon;  19th  Jdnc  1635, 
lValket5  19<*^  Jattuafry  ¥676,  ferdwii  j  t7th  Febfraary  1738,  Mac- 
^tniit ;  '4€ti4  Jiily  17i4,  Gasip^bell.  iBut  the  prdvifion  in  ^eftion, 
«6nfiac!rift^  Mt$  FfergBflbii^s  ftktion  in  life,  and  the  fortune  brought 
*y  lkfcr>  4s  tabdteTMe  and  i:eaibtt4hl«.         :    . 


i  Ithie  Lord  OcniinMy  todk  fibe  cauie  to  report* 

*  The  CdudPt  ware  tminimims  in  thinking,  that  the  ctintrad  fhould 
fittitket'  be  -  fuf^x^t^dv  not  &k  afide  in  iota.  Some  of  the  Judges 
thought  that  Mrs  FergoflRm  ihouid  be  allowed  to  per  cent^  yearly 
of  the  fortune  brcmghf?  by  hefc.  The  pketailing  opinion,  however^ 
was,  that,  in  cafes  of  this  fort,  the  extent  df  the  widow's  pro vi lion 
ought  not  to  depend  &>  much  upon  what  her  hu£band  received  by 
her,  as  upon  the  rank  and  fitUation  of  the  parties* 


r      .  * 


The  Lords,  "  in  refped:  bodi  parties  are  agreed  that  Mrs  Fer- 
*'  guflbn  has  the  property  of  a  houfe  in  Tiviot  Row,  and  the  fee  of 
^  two  fumi  of  L.  700  atd  L.  282,  9  s.  Sterlings  due  by  bonds  bear- 
^  ing  imereft,  rcftrrdl  her  provilions,  granted  by  Mr  Ferguflbn  out 
^  or  his  eftace,  to  an  annuity  of  L.  80  Sterling,  in  the  event  of  her 
**  furviving  her  hulband  ;  and  in  fo  far  repel  the  objedlipns  made 
^  to  fatd  provifionS|  and  to  the  heritable  fecurity  granted  for  the 
V  £ime,  in  virtue  of  the  poftnuptial  contrad):." 

Lt>rd  Ordinarj,  MoiAoddo.  Vat  the  Crediton,  Maconociie,  Rae. 

Alt.  Mo9jnuiii^'fCaiifattfjirci.Camfbe//j\XTd<y[.  Clerk,  Colquhomt. 

R.  D. 


N^  CXCIX.      '  February  3. 1796. 
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The  Eari  of  C  A  S  S I  L  H  S 


AGAINST 


The  COMMON  AGENT  for  the  Creditors  of  Hugh  Rofs. 

Prescription.— SoPERTOR  and  vASi\i..—*Tbeeffe£lcfa  httent  tranf- 
adiatiy  of  an  old  date^.  relieving  the  vaffalfrom  payment  of  the  feu-duty ^ 
found  not  to  be  lojl  by  prefcription,  although'  the  fev-dtity  appeared  in 
all  the  invejitures,  there  being  no  evidence  of  its  ever  having  been  paid, 

r'  ' 

THE  Eartof  Caffilils  held  the  lands  of  Nether  Skeldon  and 
Airds  ward  of  the  Crown ;  and,  in  1613,  a  contraA  was  en- 
iesed  into  between  him  and  Jphn  Crawford,  by  which  tne  former 

difponed 
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difponed  thefe  lands  to  the  latter  for  1 2,000  merksg  to  be  heldfes 
•on  payment  of  52  merks  Scots  yearly ;  but  in  order  to  relieve  the 
vaiTal  of  the  feu-dutv,  the  Earl  obliged  himfelf  to  grant  him  ai 
•infeftment  of  annualrent  out  of  other  lands  to  an  equal  amount^ 
the  annualrent  and  feu-duty  to  be  held  as  mutually  difcharging 
"^each  other,  except  when  the  lands  fhould  fall  in  ward  to  the 
Crown,  during  which  period,  it  was  declared,  that  the  feu -doty 
fhould  be  paid  to  the  donator,  and  the  annualrent  fhould  cesUe. 

fn  1614,  the  Earl  granted  a  feu-charter  of  the  lands,  bearing  to 
l>e  in  implement  of  the  contrad.  It  declared  the  feu-doty  to  be 
52  merks  Scots^  Ji pet atur  tantumj  but  it  took  no  notice  of  die  dif- 
charge  of  it  by  means  of  the  annualrent,  nor  was  infeftment  of 
annualrent  ever  granted. 

In  all  the  fubfequent  titles  down  to  1747,  (which  were  grant* 
ed  both  to  heirs  and  fingular  fucceflbrs),  the  duties  payable  hj 
the  vaflal  were  declared  to  be  the  fame  as  in  former  inveftituret, 
without  fpecifying  their  amount,  and  fllU  no  mention  was  made 
of  the  annualrent. 
In  1678,  a  declarator  of  nonentry  was  obtained  by  the  ftiperior. 
In  1747,  the  vaflal  accepted  a  precept  of  clare  conftat  from  tl» 
fuperior,  in  which  the  52  niierks  of  yearly  feu-duty  were  declared 
payable,  without  any  reference  to  former  titles. 

The  father  of  Hugh  Rofs  of  Kerfe  afterwards  purchafed  Acfe 
lands,  and  was  fucceeded  in  them  by  Hugh  his  Ton;  neither  of  them 
renewed  the  invefliture. 

In  1787,  when  Hugh  Rofs^s  affairs  were  embarrafled,  the  Earl 
of  Cafulhs  obtained  a  decree  of  redudion  and  certification  againft 
him  for  negleding  to  pay  the  feu-duty.  No  feu-duty,  however, 
was  paid  by  him,  nor  was  there  any  evidence  of  its  having  ever 
been  paid  from  16 13  downwards. 

Thefe  lands  were  fold  by  Hugh  Rofs's  creditors,  warranted  free 
of  feu-duty.  But  the  Earl  of  Caflillis,  who  reprefents  the  origi- 
nal dlfponer,  refufed  to  enter  the  purchafer,  unlefs  on  payment  of 
the  feu-duty  from  1747  downwards ;  and  his  allowing  a  claufe  to 
be  inferted  \vk  the  charter,  declaring  the  Earl's  right  to  the  im.* 
duty,  in  the  fame  general  terms  as  in  the  precept  1747. 

His  Lordfhip  accordingly  raifed  a  fufpenfion,  in  which  he  ilated, 
that  it  had  been  the  pradice  of  his  family,  inflead  of  annually  ex* 
ading  payment  of  their  feu-duties,  to  content  themfelves  with  re* 
ceiving  all  arrears  each  time  the  invefliture  was  renewed  ;  that  the 
feu-duties  of  the  lands  in  queilion  would  no  doubt  be  paid  in  the 
fame  manner,  though,  from  the  books  kept  by  the  agent  of  the 
family  having  been  deftroyed  by  fire,  direa  evidence  of  the  fa& 
could  not  now  be  obtained;  but  he  contended,  that  the  titles  tor 
the  lands,  fubfequent  to  the  date  of  the  contrad,  eflablifhed  both 
the  pradice  of  paying  feu- duties,  and  the  right  to  exad  them : 

Pleaded:  The  contrad  16 13,  which  is  very  anomalous  in  its  na* 
ture,  feems  to  have  been  immediately  departed  from.  Not  only  no 
infeftment  of  annualrent  was  ever  granted  in  confequence  of  it, 
but  the  charter  executed  the  Very  next  year,  while  it  ^exprefsly  fti- 
pulated^the  feu-duty  of  52  merks,  took  no  notice  of  the  annuat^ 

rent 
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rent  which  was  to  diicharge  it.     The  fubfequent  titles  by  which 
the  vaflal  was  taken  bound  to  pay  the  feu-duty  exigible  by  formet 
inyeftitures^  cannot  therefore  apply  to  the  contrad  16 13,  upon 
which  no  poiledion  or  infcftment  followed ;  and  it  is  altogether 
ixxiprobable  that  thefe  titles  would  have  been  fo  exprcfled,  unlefs 
the  iiiperior,  on  the  one  hand,  had  confidered  himfelf  entitled  to 
exady  and  been  accuftomed  to  receive  the  (lipulated  reddtiido^  and 
the  vaflals,  on  the  other  hand,  been  fenfible  that  they  had  no  right 
of  exemption  from  payment  of  it.     Since,  therefore,  the  lands  in 
queAion  have  been  poflefied  for  above  180  years,  upon  an  invefti- 
*  ture  which  entitled  the  fufpender^s  predeceflbrs  to  demand  a  feu- 
duty,  and  which  theyno  doubt  did  at  each  time  the  inveftiture 
was  renewed,  while,  during  this  long  period,  the  difcharge  con- 
tained in  the  contrad  16 13  has  continued  latent,  the  right  of  the 
fufpender  is  eftabliihed  by  the  pofitive,  and  that  of  the  charger 
loft  by  the  negative  prefcription.     Indeed,  though  no  feu-duty  had 
been  paid,  the  inveftitures  under  which  an  eftate  has  been  held  for 
40  years,  fix  unalterably  the  rights  of  fuperior  and  vaflal,  even  al- 
though, by  miftake,  they  fliomd  contain  a  difcrepancy  from  the 
prior  titles  j   5th  Auguft  1768,  Duke  of  Buccleuch  againft  the 
Officers  of  State*   Decifion  in  1 770  between  the  fame  parties  *• 

Anfwered:  The  contra'61  1613  was  fair  and  reafonable,  John 
Crawford  gave  a  full  price  for  the  lands  ;  and  it  was  therefore  in- 
tended that  he  (hould  pay  no  feu-duty  to  the  Earl  of  Caffillis ; 
but,  though  Crown  vaflals  were  at  its  date  entitled  to  grant  feus, 
I457>c.  7i.i  1503,  c.  90.  and  91.  j  Erfk.  b.  2.  tit.  5.  §7.  they 
could  not  do  fo  to  the  prejudice  of  the  fliperior,  and  it  was  there- 
fore necefTary  that  the  feu-duty  fhould  be  kept  up,  in  cafe  the 
lands  fhould  at  any  time  fall  in  ward  to  the  Crown,  which  was  the 
reafon  for  its  being  fo  provided  by  the  contrad.  The  infeftment 
of  annualrent  was  meant  merely  in  fecurity  of  the  difcharge  of  the 
feu-duty,  to  make  it  a  real  burden  on  the  lands,  and  good  againft 
Angular  fucceflbrs  in  the  fuperiority. 

Such  being  the  cbjeft  of  the  contrad,  it  is  incumbent  on  the 
fufpender  to  eftablifh,  that  the  right  of  exemption  has  been  pafled 
from  by  the  vaflal.  In  this,  however,  he  has  failed ;  he  has  pro- 
duced no  evidence  of  the  feu-duty  having  been  paid,  and,  infadt, 
none  has  been  paid  fince  the  date  of  the  contrad.  The  charter  161 4 
.^exprefsly  bears  to  be  granted  in  implement  of  the  contradl,  and 
muft  therefore  apply  equally  to  every  part  of  it  j  and  as  the  fub- 
fequent titles,  down  to  1747,  all  refer  to  the  charter  1614,  they  are 
therefore  juft  as  much  qualified  by  the  contrad  as  if  it  had  been 
narrated  in  them.  The  objed  of  the  precept  of  dare  conjiat  in 
1747,  was  merely  to  give  the  right  to  the  heir  tantum  et  tale,  as  it 
had  been  enjoyed  by  his  predeceflbr  ;  and  it  is  admitted  no  feu- 
duties  have  been  paid  fince  its  date,  which  both  fhews  the  under- 
ftanding  of  parties  at  granting  the  precept,  and  ftrengthens  the 
prefumption,  that  no  pnor  feu-duties  had  ever  been  exaded.  In 
thefe  circumftances,  there  can  be  no  room  either  for  the  pofitive 
or  negative  prefcription. 

6  F  The 

*  Not  coQcAed. 
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The  Lord  Ordinaryy  '^  in  refpeA  that  by  the  original  feu-con- 
^  trad  in  1613,  the  yearly  annualrent  of  52  merks  thereby  ilipi* 
^^  lated^  and  the  like  Turn  of  feu-duty^  are  declared  to  extinguiih 
each  other  j  and  in  refped  there  is  no  evidence  that  one  Bir- 
thing of  the  feu-duty  from  the  date  of  the  contrad  downwards, 
was  ever  paid ;  found,  That  the  non-payment  of  feu-duty  is 
equivalent  to  poflefEon  upon  the  annualrent-right,  and  there- 
fore prefcfiption,  politive  or  negative,  does  not  ftrike  agatnft 
^^  the  contrad,  but  that  it  is  binding  on  the  parties  and  their  heirs 
at  this  day :  and  in  refped  it  is  averred  by  the  charger,  that 
the  fufpender  reprefents  John  Earl  of  Caflillis,  the  party  to  the 
*^  contract,  and  that  the  mfpender  has  pointed  out  no  other  title 
^^  upon  which  he  holds  the  eftate  than  that  of  heir,  found  the 
"  letters  orderly  proceeded/' 

Upon  advlGng  a  reclaiming  petition,  with  anfwers,  the  Lords, 
upon  the  grounds  Hated  by  the  refpondent,  unanimoufly  ^^  adhered.'' 

Lord  Ordinary,  Juftice^Uri,  For  the  Safptnder,  D^Catbcart. 

Ak.  Jt.  CampbiOyamw.  Clerk,  H9fne. 


At 
it 
€4 
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N"  CC.  February  4.  1796. 

ANDREW  MACWHINNIE,  Common  Agent  in  the  Ranking  of 
the  Creditors  of  Alexander  Hooks, 


AGAINST 


ALEXANDER    BURTON. 

Adjudication.—^  pluris  petitio  proceeding  from  culpable  negligence 
found  to  void  an  adjudication  in  toto. 


ALEXANDER  Hooks  became  bankrupt  in  1782,  when  his  per. 
fonal  eftate  was  fequeftrated. 
In  1^83,  Alexander  Burton  and  Nathaniel  Agnew  paid  a  debt 
as  cautioners  forvhim,  amounting  to  L.  342  :  10  :  n.  ' 

By  receipt,  bearing  date  20th  April  1784,  Burton  acknowledged 
his  havmg  received  L.  82  :  15  :  6  from  John  Hathora,  fador  on 
Hooks*  fequeftrated  eftate,  as  a  dividend  on  this  debt  i  and,  in 
March  1784,  Burton  alfo  received  L.  20  further  to  account  of  it, 
from  Robert  Murray,  a  debtor  of  Hooks.  In  May  1780  Mr 
Agnew  granted  an  affignation  of  his  half  of  the  debt  in  fevour 

of 
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*of  Burton,  on  the  narrative  tliat  Burton  had  paid  him  the  amount 
»of  it. 

Burton,  thus  in  right  of  the  whole  debt,  in  1790,  led  an  adju- 
dication upon  it  oyer  lands  belonging  to  Hooks,  without  deduding 
the  partial  payments  of  L.  82  15  :  6,  and  L.  20  which  he  had  pre- 
nrioufly  received. 

In  a  ranking  and  fale  of  Hooks*  heritable  property,  which  was 
afterwards  brought,  the  common  agent  contended,  that  Burton's 
adjtidicaton  fhould  be  fet  afide  in  toto^  on  account  of  the  pluris 
petttio  which  it  contaraed,  and  which  he  alleged  arofe-  in  two 
ways  :  ly?,  From  Burton^s  not  dedu<Slitig  the  partial  payments  he 
had  received  before  its  date  j  and,  idly^  He  ftated,  that  Agnew, 
previous  to  the  date  of  his  aflignation  in  favour  of  Burton,  had 
»compoutided  hrs  (hare  of  the  debt  with  Hathorn,  Burton,  and  cer- 
tain other  perfons,  whom  Hooks  had  appointed  truftees  for  that 
very  purpofe,  and  that,  in  fad,  part  of  the  L.  82  :  re  :  6  paid  to 
Burton  by  Hathom,  was  received  by  him  as  in  full  of  Agnew's 
compofition ;  fo  that  in  juftice  Mr  Burton's  adjudication  fhould 
have  been  led  only  for  his  own  half  of  the  debt,  deducing  the 
partial  payments  which  he  had  received  on  his  own  account. 

Mr  Burton,  in  defence,  flated,  i^,  That  owing  to  Hathom  and 
him  having  had  other  tranfadions  together,  it  happened,  that  al- 
though credit  had  been  given  him  by  Hathom  for  the  dividend  of 
L.  82  :  15  :  6  on  20th  April  1784,  this  circumftance  did  not  come 
to  his  knowledge  till  July  178.9,  when  he  immediately  wrote  to 
his  agent  at  Edinburgh,  to  deduft  that  payment  from  the  fum  for 
which  he  had  direded  the  adjudication  to  be  led  j  and  that  it  was 
owing  to  the  inadvertency  of  his  man  pf  bufinefs  that  this  had  not 
been  done.  That  his  receipt  for  this  dividend,  although  dated  in 
April  1784,  was  not,  in  fad,  figned  by  him  for  eight  years  after,  it 
having  been  antedated  by  Hathom,  from  a  defire  that  it  fhould  not 
appear  from  his  vouchers,  that  any  dividends  belonging  to  Hooks' 
creditors  had  remained  fo  long  in  his  hands :  That  the  L.  20 
paid  by  Murray  was  received  by  Agnew,  and  not  by  him;  and 
that  its  not  having  been  deduded  in  leading  the  adjudication,  arofe 
from  an  uncertainty  whether  it  would  be  admitted  as  a  good  pay. 
ment  by  Hooks^  other  creditors,  it  having  been  made  after  his 
bankruptcy  :  idly,  Mr  Burton  denied  that  Mr  Agnew  had  ac- 
cepted a  compofition  for  his  half  of  the  debt;  an^  although  pret- 
ty flrong  circumftances  were  brought  forward  by  the  common 
agent  in  proof  of  his  allegation,  the  Court  did  not  (eem  to  con- 
iider  it  as  fully  eftablifhed. 

Thefe  explanations,  it  was  contended  by  Mr  Burton,  evinced, 
that  he  had  never  any  intention  of  concealing  the  partial  pay- 
ments which  he  had  received,  and  that  therefore,  agreeably  to 
the  prefent  pradice  of  the  Court,  the  adjudication  fhould  at  leafl 
be  fuftained,  as  a  fecurity  for  the  principal  fum  truly  due,  interefl 
and  neceflary  expences  accumulated,  as  at  the  date  of  the  decree; 
Kilkerran,  No,  17.  voce  Adjudication,  13th  January  1759,  Credi- 
tors of  Dunjop;  7th  March  X769,  Rutherfoord. 

The  Lord  Ordinary,  "  in  refped  the  faid  Alexander  Burton  has 
•^^  not  made  it  appear,  that  the  pluris  petitio  in  his  adjudication 

was 
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^'  vras  owing  to  an  innocent  miftake^  therefore,  faftained  the  {aid 
^^  objedion  as  iiifiiclent  to  reduce  his  adjudicatioil  in  totum,  lea- 
^'  Ting  him  to  rank  as  a  perfonai  creditor  for  what  maj  be  found 
*^  due  to  him." 

On  advifing  a  reclaiming  petition  for  Burton,  with  anfwers,  Sec 
it  was 

Obferved  on  the  Bench :  A  general  adjudication  is  no  doubt  more 
of  the  nature  of  a  pignus  pratorium  than  of  a  falej  yet  as  a  decree 
of  expiry  of  the  legal,  although  in  abfence,  may  concert  it  into  a 
right  of  property,  it  muft  not  be  laid  down  as  a  general  rule,  that 
no  pluris  petitio  mall  have  the  effed  of  annulling  an  adjudication. 
In  the  prefent  inflance,  the  condud  of  Mr  Burton  was  flovenly, 
and  jeven  culpable. 

The  Court  '  adhered,^  and  found  Mr  Burton  liable  in  the  ex- 
}>ence  of  the  anfwers,  &c. 

Lord  Ordinary,  Swiniom.         For  Common  Agents  D.  CiUhcart         Alt.  Hey. 
Clerk,  Menziiu 


N«  CCI.  February  lo.  1796. 

Mrs  ANNABELLA  WIGHT  and  others. 


AGAINST 


WILLIAM  INGLIS,  and  others. 


Heritable  and  Moveable., — Hay  produced  from  feed  fown  along 
with  barley  and  wheat  infpring  1794,  and  cut  down  infummer  1795^ 
was  found  J  in  a  competition  between  the  beir  and  executor ^  to  belong  to 
the  former. 


IN  fpiing  1794,  William  Simpfon  fowed  clover  and  rye-grafi  along 
with  wheat  and  barley,  on  about  70  acres  of  land  belonging 
to  him.  He  died  in  December  following,  and  Mrs  Wight  and 
others,  his  executors,  afterwards  brought  an  adion  againft  Wil- 
liam Inglis,  and  his  other  heirs,,  concluding,  that  the  hay-crop  in 
fummer  1795,  produced  from  the  feeds  fown  in  1794,  fliould  be 
found  to  belong  to  them  as  an  artificial  fruit. 

The 
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llie  arguments  ufed  by  the  parties  were,  in  flibftance,  the  fame 
with  thofe  to  be  found  in  the  cafe  Dame  Sydney  Sinclair  againft 
Dalrymple*. 

The  Lord  Ordinary  reported  the  caufe. 

Ob/crved  on  the  Bench :  The  hay  in  queftion  is  to  be  confidered 
as  a  fecond  crop,  and  as  fuch  belongs  to  the  heir.  It  is  true,  the 
firft  crop  would,  in  this  cafe,  be  of  little,  or  perhaps  no  value ; 
but  that  arofe  entirely  from  wheat  or  barley  having  been  fown 
along  with  the  grafs-foeds ;  and  as  the  crops  arifing  from  the  for- 
mer were  reaped  by  Mr  Simpfon,  the  executors  are  by  ^at  means 
fully  indemnified  for  the  deficiency  or  lofs  of  the  firft  crop  of 
grals. 

The  Lords  unanimoufly  aflbilzied  the  defenders. 

Lord  Ordinary,  E^jpwe*        ASt.  CuUen.        Alt«  David/on^        Clerk.  PringU. 

R.  D. 


N?  CCIL 


February  10.  1796. 


HEW      DARBY, 


AGAINST 


JAMES     LOVE, 


Title  to  Pursue. — The  trufteefor  the  creditors  of  a  bankrupt  is  not 
entitled  to  bring  a  charge  ^fraudulent  bankruptcy  againjl  him  with- 
out the  concurrence  of  his  Majejly^s  Advocate. 


HEw  Darby,  truftee  on  the  iequeflrated  eftate  of  James 
Love,  and  himfelf  claiming  as  a  creditor,  prefented  a  peti- 
tion and  complaint,  in  which  he  accufed  Love  of  fraudulent  bank- 
ruptcy, and  craved  that  he  might  be  punifhed  accordingly;  162 1« 
c.  18. ;  1696,  c.  5. ;  33d  Geo.  III.  c.  74.  §  27,  28. 

The  fads  charged  were  alleged  to  have  happened  during  the 
dependence  of  the  fequeftration, 

6  G  This 

•  Kilkerraa  ffor# Hdr  fla4 Esecotor, p.  aa9. } Ckik Homei Nt.  %^.\  Ktmesi' 7th De- 
cember 1744. 
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of  fbrtfacoming  which  transfers  the  property  to  the  arrefler ;  Statr^ 
b.  3/ tit.  I.  ^  42..  An  adion  of  forthcoming  cannot,  howerer,  be 
brought  on  an  arreftment  which  proceeds  on  a  depending  adioo, 
till  an  extraded  decree  for  a  liquidated  dim  be  obtained  in  it«  But 
Colonel  Graham  has  obtained  no  fiich  decree.  On  the  contrary, 
even  the  general  finding  of  the  Cot^t  in  his  favour  may  be  alter- 
ed by  the  HouTe  of  Peers,  and  cannot  therefore  prevent  the  com- 
plete diligence  of  other  creditors  from  having  immediate  efied. 
As  a  pofterior  arreftment  on  a  debt  prefently  due,  is  preferable 
to  a  prior  one  proceeding  on  a  debt  in  diem  j  Erik.  b.  3.  tit.  6. 
^18.  and  21.;  Did.  vol.  i.  p;  6i.  2d  January  1728,  Watkins; 
Stair,  29th  July  1670,  Charters;  fo,  a  fortiori^  ought  the  arrefi- 
ments  of  Mr  Ruthven  and  his  heirs  to  be  preferred  to  that  of  Co. 
lonel  Graham. 

Before  Colonel  Graham  appeared  in  the  multiple-poinding,  the 
Lord  Ordinary  had  preferred  Mar^ret  and  Anne  Bayne  to  the 
funds  in  medio  s  but  on  the  produdion  of  his  interefi,  his  Lordfliip 
found,  ^'  That  before  Margaret  and  Anne  Baynes,  and  their  hul» 
*'  bands,  can  draw  in  confequence  of  the  preference  they  haveob- 
**  tained  in  the  multiple-poinding  by  the  former  interlocutor,  they 
''  muft  find  caution  to  make  the  money  forthcoming  to  Colonel 
'^  Graham,  whenever  his  claim  againft  Andrew  Straiton  (hall  be 
"  ultimately  afcertained  in  his  favour/' 

I 

On  advifing  a  reclaiming  petition  for  Margaret  and  Anne  Baynes, 
againft  this  interlocutor,  it  was 

Obferved  on  the  Bench :  As  the  extent  of  Colonel  Graham^s  debt 
would  have  been  long  fince  fettled,  had  it  not  been  for  Straiton's 
appeal,  it  is  that  circumftance  alone  which  prevents  him  from  ob- 
taining a  decree  of  preference  in  the  multiple-poinding.  But,  as 
the  appeal  unavoidably  ftops  that  adion  as  to  him,  equity  re- 
quires that  his  competitors  mould  not  be  allowed  to  proceed  in  it. 
,  If  they  were,  the  precedent  would  be  dangerous ;  as,  on  many  oc- 
cafions,  it  would  give  rife  to  collufion  and  undue  advantage. 

The  Lords  found,  that  the  funds  arrefted  muft  remain  in^  medio 
till  the  difcujSion  of  the  appeal  *. 

Lord  Ordinary,  AnierviOi^        For  the  Petirioncr,  Dici/om.        Clerk,  Sindair. 

R.  D. 

*  The  reporter  underfiands  this  to  have  been  the  jodgment  of  the  Court  \  but  he  h» 
not  been  able  to  lee  the  interlocutor  in  the  record. 


N^CXIV, 


!Feb.  179^-  COURT    OF    SESSION.  '487 


•K''  CCIV.  ftbruary  24.  1.796. 

Dame    MAUY    M  E  A  B, 

I 

AGAINST 

ARCHIBALD  SWINTON,  Common  Agent  in  the  Ranking  of 
the  Creditors  of  the  late  Sir  Samuel  Hannay. 

Terce. — Where  there  are  two  manfion-houfes  on  an  ejlate^  has  the  wi- 
dow a  right  to  thefecond^  as  an  appendage  of  her  terce  ? 

SIR  Samuei.  Hannat  died  infeft  in  the  lands  of  Kirkdale,  on 
which  there  was  an  old  maniion-houfe^  where  he  and  his  fa- 
mily refided.  A  few  years  before  his  death,  he  built,  clofe  by  it, 
a  more  commodious  houfe,  where  he  propofed  to  have  lived,  but 
he  died  before  it  was  completed. 

Lady  Hannay  claimed  the  old  manfion-houfe,  as  an  appendage 
to  her  terce,  on  the  ground,  that  where  there  are  two  manfion- 
houfes,  the  widow  is  entitled  to  the  fecond ;  Craig,  /.  2.  D.  2  2. 
§  29. i  £rfk/b.  2.  t.  9.  §  48.;  29th  June  1773,  Montier. 

She  was  oppofed  by  the  conm[ion  agent  in  the  ranking  of  Sir 
Samuel's  creditors,  who  flated,  in  ihtfirjl  place.  That  in  point  of 
law,  it  feemed  extremely  doubtful,  if  in  any  cafe  the  widow  had 
right  to  the  fecond  man£ion*houfe,  no  mention  being  made  of  fuch 
right  either  by  Balfour  or  Stair,  nor  any  decifion  finding  her  en- 
titled to  it ;  2dfyf  That  at  all  events  there  was  no  .room  for  fuch  a 
claim  here ;  it  being  plain,  from  Sir  Samuel  having  built  the  new 
houfe  within  a  few  yards  of  the  old  one,  that  he  muft  have  intend- 
ed either  to  have  taken  it  down,  or  to  have  converted  it  into  of- 
fices. 

The  queftion  firft  came  before  the  Sheriff  of  Kirkcudbright, 
who  having  found  that  '^  Lady  Hannay  had  no  claim  upon  either 
*'  of  the  houfes/'  fhe  complained  of  the  judgment  by  WU  of  ad- 
vocation. 

The  Lord  Ordinary  on  the  bills  cook  the  cafe  to  report* 

The  Court  went  on  the  fpccialty  ftated  by.the  common  agent, 
on  which  they  were  clear  that  Lady  Hannay^s  claim  was  ground- 
lefs.  Some  of  the  Judges,  however,  expre&d  great  doubts  whe- 
ther, even  independent  of  the  fpecialty,  it  had  any  foundation  in 
law. 

The  Lords  unanlmoufly  refufed  the  bill. 

Lord  Ordinar/f  StomefiM,         A£t.  Maitknd.  Alt.  ^r€ls  Camfii^U juuiot^ 

Clerks  Men»i9S, 

R.  D. 
6  H  N<>  CCV. 
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N^  CCV.  February  25. 1796. 

ALEXANDER  GEDDES  and  ALLAN  CLARKE, 


AGAINST 


JEAN    BULL 


Proof. — ^Bastard. — Title  to  Pursue. — If  a  title,  by  adjudication 
upon  a  trujl-bondy  be  objeBed  to  upon  tbe  ground  of  bajlardy^  the  pur* 
fuer  muji  prove  bis  legitimacy. 

ALEXANDER  Geddes  and  Sarah  Fry  were  faid  to  be  mar- 
ried, and  had  an  only  fon,  Alexander  Geddes  junior.  Be- 
fore Sarah  Fry's  death,  however,  her  alleged  hulband  deferted  her, 
and  connected  himfelf  with  Jean  Bull,  with  whom  he  fettled  in 
Wales,  called  her  his  wife,  and  executed  fettlements  in  her  favour, 
conveying  to  her  fome  lands  in  Scotland,  and  his  whole  moveable 
property. 

Alexander  Geddes,  after  his  father's  death,  being  advifed  to 
challenge  thefe  deeds,  as  granted  ddulterii  caufa,  executed  a  truft- 
bond  in  favour  of  Allan  Clarke ;  who,  after  deducing  an  adjudi- 
cation on  it,  brought  a  redudion  of  the  fettlements. 

In  defence,  it  was  ftated  by  Jean  Bull,  That  Geddes  was  a  na- 
tural fon,  and  confequently  had  no  title  to  purfue. 

Mr  Geddes  averred.  That  his  father  and  mother  had  been  re- 
ceived as  hufband  and  wife  by  their  friends  in  Scotland  j  and  pro- 
duced, in  evidence  of  the  celebration  of  their  marriage,  a  notorial 
extrad  of  its  entry  from  the  regifter  of  marriages  kept  by  the  per- 
fon  who  performed  the  ceremony,  an  Epifcopal  clergyman  in  Had- 
dington, who  is  fince  dead. 

The  Lord  Ordinary,  "  in  refped  the  purfiier  alleges,  that  he  is 
^'  the  lawful  fon  and  heir  of  his  father,  and  that  the  defender  con- 
•*  tefts  his  legitimacy,  finds  the  purfuer,  before  further  procedure, 
*^  muft  inftrud  his  legitimacy." 

In  a  reclaiming  petition,  the  purfuers 

Pleaded:  Mr  Geddes  has  produced  prima  facie  evidence  of  his 
legitimacy,  which  was  more  than  he  was  bound  to  do  ;  for  as  ba- 
ftardy  is  not  prefumed,  Stair,  b.  3.  tit.  3.  §  43.  19th  February  1669, 
King's  Advocate  againft  Craw  j  6th  January  "1680,  Somervillej 
the  defender,  before  ihe  is  entitled  to  infift  in  her  prefent  defence, 
muft  eftablilh  it  in  a  regular  procefs  of  declarator.     The  onus  pro- 
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bandi  lies  upon  her,  nor  can  (he  be  relieved  of  it  merely  by  ma- 
king a  vague  allegation  in  this  adion,  that  the  purfuer  is  not  le- 
gitimate, 

Obfervedon  the  Bench:  The  evidence  of  the  marriage  of  the 
purfuer's  parents,  hitherto  produced,  is  not  complete;  and  an  adju- 
dication  upon  a  truft-bond  being  obtained,  without  any  evidence 
of  propinquity,  the  purfuer  muft  fupport  his  title  by  proof. 

The  Court  refufed  the  petition.  \ 

Lord  OrdinarjTi  Dregborn.  For  the  PetidoQers,  RoOand.  Clerk,  Sinclair. 

R.  D. 


N^CCVI.  February  2 $•  1796. 

The    C  A  R  R  O  N    COMPANY, 

AGAINST 

ALEXANDER    MUIRHEAD. 

Bill  of  Exchange. — Has  a  promijfory-note  payable  by  inftaltnents 
the Jlatutable privileges  of  bills?  fl 


G 


EoRGE  ScHAW  and  Alexander  Muirhead,  granted  the  follow- 
ing promiflbry*note  to  the  Carron  Company : 


"  Carron^  lit b  September  1793. 

"  We,  Alexander  Muirhead,  tenant  in  Hilton  of  Cowie,  and 
'*  George  Schaw,  tenant  in  Carmuir,  jointly  and  feverally,  pro- 
"  mife  to  pay  to  Carron  Company  or  their  order,  at  Carron  Office, 
"  the  fura  ef  Fifty  pounds  Sterling,  by  regular  inftalments,  of 
*'  three  pounds  and  three  ihilUngs  per  month,  the  value  of  the 
"  faid  Fifty  pounds  being  delivered  to  us  in  three  horfes  and  carts. 

**  (Signed)  Jlexander  Muirbead, 

George  Scbaw. 
•*  L.  50  Sterling/' 

The  two  firft  inftalments  were  paid  by  Schaw  j  but  the  third 
not  being  paid  when  due,  the  Carron  Company  protefted  the  note, 
and  gave  the  obligants  a  charge  of  horning. 

Muixhead|  in  a  fufpenfion,  maintained^  That  the  writing  which 

was 
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irvas  the  foundation  of  the  charge  could  not  be  confidered  as  a  bill 
or  promiflbry-note,  and  confequently  was  neither  probative,  nor 
«could  he  the  foundation  of  fununary  diligence. 

Pleading  7  A  promiflbry-note,  entitled  to  the  ftatutable  privi- 
leges, is  a  writing  ihort  and  fimple  in  its  form,  containing  an  ob- 
ligation to  pay  a  fum  of  money  at  a  precife  day,  and  capable  of, 
being  indorfed  from  hand  to  hand  j  Did*  vol.  i.  p.  95.  February 
1721,  Vifcountof  Garnock.  But  the  writing  in  queftion  is  com- 
plex, both  in  its  form  and  in  xh€  nature  of  the  engagement  under- 
taken by  it.  The  fmall  fum  of  L.  50  is  fplit  into  fixteen  difierent 
Inftalments.  It  does  not  fpecify  the  day  or  month  on  which  the 
firft  inftalment  is  payable  ;  and,  fuppofing  it  did,  after  being  pro- 
tefted  for  payment  of  one  inftalment,  and  the  proteft  regiftered, 
it  could  not  be  indorfed  for  the  reft  ;  it  being  a  fettled  point,  that 
no  obligation  on  which  a  decree  of  regiftration  has  been  taken 
can  be  conveyed  by  indorfation. 

Befides,  if  writings  like  the  prefent  were  to  have  the  privileges 
-of  bills,  the  ufe  of  bonds  of  annuity,  and  other  permanent  fecu- 
rities,  poflefled  of  the  legal  folemnities,  would  be  wholly  fuper- 
feded. 

Anjwered :  The  involved  narrative  of  the  note  is  no  objedioa 
to  it ;  Forbes  on  Bills  of  Exchange,  p.  50.  ;  Did.  vol.  i.  p.  95, 
2ift  February  1738,  Trotter;  nor  ought  it  to  be  rejeded,  becaufe 
it  is  payable  by  inftalments  ;  Bacon's  Abridgment,  vol.  iii.  p.  606. 
A  drawee  may  accept  a  bill  for  a  fmaller  fum  than  that  contained 
in  it,  or  at  a  longer  day ;  Beawes'  L(x  Mercatoria  rediviva^  p.  460.  j 
Cuningham,  p.  35. ;  Fojrbes,  p.  72.  j  Kyd,  p.  49,  50..;  which  is  pre- 
cifely  the  fame  with  accepting  a  bill  payable  by  inftalments,  as 
he  may  afterwards  accept  it  for  the  remainder,  payable  at  a  more 
diftant  period.  Although  the  precife  days  of  payment  are  not 
fpecified  in  the  note,  there  is  no  difficulty  in  difcovering  them; 
and  a  bill  or  promifK)ry-note  need  not  be  conceived  in  any  fettled 
form.  Neither  would  diligence  ufed  for  payment  of  the  firft  in^ 
ftalment  prevent  its  negotiability  for  the  others,  as  each  muft  be 
confidered,  quoad  boc,  as  conftituting  a  feparate  bill  capable  of  fe- 
parate  negotiation.  Nor  is  there  any  ground  to  fear,  that  fuftain* 
ing  this  promiflbrynote  would  have  the  efied  of  ftiperfeding  bonds 
of  annuity  and  other  permanent  fecurities,  as  bills,  unlefs  -payable 
within  three  years  at  moft,  have  no  privilege ;  Karnes^  No.  55. 
January  1725,  JLeily. 

The  Lord  Ordinary  reported  the  caufe. 

One  Judge  was  againft  fupporting  the  promiflbry-note.  It  was 
alfo  obferved,  that  (upporting  notes  payable  by  inftalments,  might, 
on  fome  occafions,  aftbrd  room  for  evading  the  ftamp-laws.  But 
the  Court,  in  general,  feftttied  tt>  think,  that  the  note  Jay  under  no 
legal  objedlion.  As  there  was,  however,  fome  difference  of  opi- 
nion on  the  queftion  of  law,  while  the  Bench  were  unanimous 
^hat  the  fum  charged  for  was  a  juft  debt  againft  Muirhead,  they 
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waved  the  determination  of  the  general  point,  by  turning  the 
decree  into  a  libel,  and  thereafter  gave  decree  againft  him  .for 
the  fmn  contained  in  it,  with  expences. 

Lord  OrdinarjTy  Abercromby.         AA.  Jo.  C/eri.        Alt.  Mat.  Rofs        Clerk,  Sinclair. 

&.  D. 


No  CCVII.  February  26.  1796. 

JAMES  LINDSAY  CARNEGIE, 

AGAINST 

GEORGE  ROBERTSON   SCOTT. 

Member  of  Parliament. — It  is  a  competent  objeBion  in  a  Court  of 
Freeholders^  that  the  feijin  of  a  claimant  proceeds  on  an  exhaujled 
precept. 

Seisin. — An  injlrument  of  feijin  Jigned  by  the  notary  once  on  every  leaf 
is  good,  although  hejboald  have  omitted  to  fuhfcribe  fomc  of  its  pages. 


Miss  Isabella  Scott  was  infeft  in  1773,  upon  a  Crown-char- 
ter, in  lands  in  Forfarfhire,  which  afibrd  a  freehold  qua- 
lification. 

It  having  been  difcovered,  after  the  death  of  the  notary  who 
took  the  imeftment,  that  he  had  omitted  to  fign  the  2d,  4th,  6th, 
and  8th  pages  of  the  feifin,  (which  confided  in  all  of  14%  (he, 
in  1789,  took  infeftment  a  fecond  time,  on  the  fame  precept,  and 
a  fecond  inftrument  of  feifin  was  made  out.  Both  feifins  were 
duly  recorded. 

Mr  George  Robertfon  having  married  Mifs  Scott,  he  claimed  to 
be  put  on  the  roll  of  freeholders,  as  her  hufi)and,  and  produced^  as 
his  title,  the  charter  above  mentioned  and  feifin  1789. 

Mr  Lindfay  Carnegie  objeded,  that  a  former  feifin  having  been 
taken  on  the  charter,  that  produced  by  the  claimant  was  null,  z^ 
proceeding  upon  an  exhaufted  precept. 

The  Court  of  Freeholders  having  repelled  the  objedlion,  Mr  Car- 
negie prefented  a  petition  and  complaint,  along  with  which  he 
produced  an  extra<^  of  the  feifin  1773. 

In  defence,  Mr  Robertfon  Scott 

Pleaded:  ifij  The  feifin  1789  is  ex  yJinV  legal  and  regular  ;  and 
it  is  an  eftabfilbed  rule  of  eledion  law,  that  freeholders  are  not 
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entitled  to  refufe  enrolment  upon  any  objedion^  which^  like  the 
prefent,  requires  extrinfic  evidence  to  (lipport  it ;  Wight,  p.  222. 
Falconer,  26th  February  1745,  Dunbar;  5th  February  1760,  Camp« 
bell,  &c.  againft  Muir ;' 28th  July  1761,  Stewart;  9th  January 
1755,  Forrefler^  17th  February  1779,  Burn, 

But,  2^,  The  feifin  1789  is  in  fad  unexceptionable;  for,  al- 
though two  valid  feifins  in  fee  cannot  be  taken  on  the  ^me  pre- 
cept, yet,  where  the  firft  is  inept,  the  fecond  will  be  effedual. 
Now,  the  ad  1696,  c,  15.  (which  appears  from  the  ad  of  fede- 
runt,  17th  January  1756,  to  extend  to  feifins]  direds  every  page 
to  he  ligned  by  the  notary ;  and  fuch  accordingly  is  the  invari- 
able pradice.  The  feifin  1773  was  therefore  null,  four  of  its 
pages  not  being  figned  by  him. 

Anfwered:  \Jl^  The  objedion  itated  to  Mr  Scott^s  enrolment 
did  not  requfre  the  aid  of  extrinfic  evidence;  for  the  feifin  1773, 
being  part  of  the  claimant's  own  titles,  could  not  be  fb  confi- 
dered.  Befides,  any  written  evidence  by  which  a  nullity  in  the 
title  is  proved,  is  competent  to  be  judged  of  by.  the  fteenolders; 
and  new  evidence  may  even  be  received  in  this  Court.    See  Wight, 

P- 143- 

2dly^  The  feifin  1773  »«  m<«Very  rcfped  legal  ind  vAlid.  The  ad 

1696  regulated  the  fubfcription  of  feGurities  only.  The  mode  in 
which  notaries  muft  fubfcribe  feifins,  was  previoufly  fettled  by 
1686,  c.  17.  which  declares  it  lawful  to  write  feifins  by  way  of 
book,  **  each  leafht\Vi%  figned  by  the  notiu'  and  witncfles,'*  an  en- 
adment  Vrhich  was  ftridty  complied  vdth  In  the  feifin  1773 ;  and 
that  the  (latute  1686  is  altogether  independent  of,  and  was  not  re- 
pealed or  qualified  by  the  ad  1696,  is  clear  from  the  latter  ojply 
requiring  that  the  witnefies  ihould  fubfcribe  the  ktft  page  Of  thib 
deed,  whereas  the  former  ordains  that  the  WitaeflM  to  a  ^i0a 
ihall  fign  every  page  of  it;  a  form  which  is  at  this  day  iodif* 
penfable. 

'   The  ad  of  federunt  1756  is  rnaccurate,  ijcl  fuppofidg  thlt  the 
ad  1696  regulates  the  fiib&riptioa  «f  fei£jis< 


The  Ck)Urt,  on  the  grounds  dated  for  the  -complainer^  ^  fbuAd 
the  refpondent  was  not  entitled,  in  virtue  of  his  titles  claimed 
upon,  to  be  enrolled  in  the  roll  of  freeholders  foif  the  (hire  of 
Forfar ;  and  therefore,  granted  warrant  tb,  and  ordained  the 
Sheriff-clerk  of  the  faid  (hire  to  expunge  hJs  name  firom  the  (kid 


ii 
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"  roll/' 


For  the  Gomplainery  LordJdvocatt  Dundasy  Sottdor-Gmerml  Biam,  Cif*  Ftrpfgkth 
Arch*  CampieU  jvLnior.  Alt.  H.  Erjiiae,  Ilqy,  Mai.  Rofs^  jtd.  KjiUiti^  Gio.Ro* 

bef:tfon'Seott.  Clerk.  Home* 

R.  I). 
No  CCVIII. 
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NoCCVIir.  March  uiy 96. 

Mrs   JEAN   GIBSON, 


AGAINST 


CHRISTIAN    KERR    REID, 


Husband  and  Wife,— Tailzie* — When  an  entail  fixes  the  maximum 
of  the  provifion  which  an^  heir  can  give  to  his  widow y  and  he  dies 
without  making  any  fettlement  on  her,  a  greater  Jum  cannot  be  awards 
ed  to  her  in  name  <f  aliment. 


THE  nature  of  the  claim  brought  in  this  cafe  by  Mrs  Jean  Gib- 
fon  againft  Chriftian  Kerr  Reid,  and  the  claufes  in  the  entail 
of  the  eftate  of  Hofekw  Upoii  which  it  depended,  have  been  nar- 
rated in  No  1 86. 

The  Courts  9th  June  I795>  found,  **  That  in  this  cafe,  the  pur-' 
"  fuer*s  claim  of  aliment  cannot  be  extended  beyond  the  400 
*•  merks  allowed  by  the  entail  in  queftion  to  be  fettled  on  wives.*' 

Upon  advifirig  a  reclaithlng  petition  with  anfwers,  the  Lordf, 
25th  November  1795,  ^'  before  aiifwer  as  to  the  quantum  of  her 
•^  aliment,  ordered  a  condefcendence  of  the  free  i-ent  of  the  eftate, 
"  after  deduding  the  intereft  of  the  debts  with  Which  it  is  affec- 
"  ted,  and  of  any  other  circumftances  that  may  have  an  influence 
**  in  afcertainidg-the  exteftt  of  the  aliment." 

Parties  differed  as  to  the  amount  of  the  free  rent  of  the  eftate. 
It  appeared  to  be  about  L«i8o  or  L.  i  go  per  annum.  But  along 
with  his  condefcendence,  the  defender  gave  in  a  petition,  in  which 
he  contended.  That  the  queftion  muft  be  determined  by  the  claufes 
of  the  entail,  without  regard  to  the  value  of  the  eftate  j  and  fur- 
ther. 


Pleaded:  If  the  claim  of  a  widow  to  an  aliment  out  of  the  eftate 
of  her  deceafed  huft)and,  different  from  the  terce  andjW  reliffa,  be 
at  all  founded  in  law,  it  comes  under  the  defcription  of  a  legal 
provifion,  and  therefore  the  entail  of  Hofelaw  contains  an  irritant, 
as  well  as  a  prohibitory  and  refolutive  claufe  againft  it ;  and  it  can 
make  no  difference  as  to  this  queftion,  that  the  entail  contains  no 
irritancy  againft  the  contrading  of  ordinary  debts. 

Befides  irritant  and  refolutive  claufes  were  both  unneceflary. 
The  right  of  the  widow,  at  heft,  is  only  to  a  maintenance  out  of 
the  free  funds  of  her  hulband:  it  is  poftponed  not  only  to  onerous 
but' gratuitous  creditors,  and  confequcntly  muft  be  poftponed  to 
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•the  right  of  the  fubftltutes  in  an  entail  with  prohibitory  claufes, 
■which  conftitutes  them  onerous  creditors  of  the  heir  in  polleflion. 

Anjwered:  The  widow  is  an  onerous  Creditor  againfl  her  huC- 
baiid's  eftate,  to  the  extent  of  a  maintenance  fuited  to  his  Tank 
and  circumftances.  Her  claim  may  therefore  be  made  effedual 
out  of  any  fubjedt  whrch  is 'liable  to  his  onerous  debts,  and  it 
is  admitted,  that  the  eftate  of  Hofelaw  is  fo. 

Further,  although  the  entail  gives  the  heir  a  faculty  to  provide 
400  merks  to  his  widow,  declares  that  fum  to  be  in  full,  and  con- 
tains an  irritancy  againft  her  legal. provifions,  upon  the  heir's  fai- 
lure to  exert  the  faculty,  it  contains  no  prohibition  againft  his 
granting  a  larger  fum,  or  irritancy  of  the  excefs;  and,  as  the  li- 
mitations of  the  entail  are  not  to  be  extended  by  imj^ication,  the 
deceafed  might  have  fettled  on  the  purfuer  the  fum  which  (he  now 
claims,  and  it  is  in  the  power  of  the  Court  to  ftipply  the  omiflion. 
Even  though  the  limitations  of  the  entail  were  held  to  apply  to 
this  cafe,  the  fame  equitable  powers  which  have  enabled  the  Court, 
to  give  an  alimentary  provifion,  where  the  marriage  was  dillblved 
within  year  and  day,  or  a  terxre  out  of  lands  in  which  the  huf- 
band  was  not  infeft,  would  authorife ,the prefent  claims  6th  March 
1778,  Thomfon  againft  Macculloch  ^  15th  December  1786,  Low- 
ther  againft  Maclaine;  27th  January  1790,  Young  againft  Camp- 
bell. 

Upon  advifing  the  petition  and  43ondefcendence,  with  anfwers, 
it  was 

Obferved  On  the  Bench:  IVhere  a  hulband,  who  pofiefles  an 
eftate  in  fee-fimple,  negleds  te  provide  his  widow,  the  Court  may, 
by  giving  an  aliment  out  of  his  eftate,  fupply  the  omiftlon ;  but  in 
the  prefent  cafe,  the  Court  cannot,  more  than  the  deceafed  him- 
felf,  exceed  the  fum  allowed  by  the  entail. 

The  Lords  unanimoufly  "  adhered  to  the  interlocutor  of  9th 
"  June  I795.** 

A^  Solidtor.Gtnerai  Blair.  R.  H.  Cay,  Alt.  M,  Re/s,  Mkl  Ferguffon, 

Xllerk,  Home. 

D.  D. 
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No  CCIX.  March  4.  1796. 

WILLIAM     GOVAN,    ^ 


AGAINST 

Sir  GEORGE  DOUGLAS,  Baronet,   and  others. 

Member  of  Parliament. — A  meeting  of  freeholders  who  had  rejec- 
ted a  claim  prefented  to  them,  found  liable  in  the  expence  offerving  a 
petition  and  complaint  againjl  their  judgment,  becaufe  they  bad  omitted 
to  mark  in  their  minutes  one  of  their  number  as  objeEtor. 

WIlliam  Govan,  previoufly  to  the  Michaelmas  meeting  of 
Roxburgh  in  1795,  lodged  a  claim  for  enrolment  with  the 
SherifF-clerk. 

Neither  he,  nor  any  perfon  for  him,  attended  the  meeting. 

A  majority,  "  found  that  the  claim  and  titles  did  not  prc- 
"  cifely  correfpond  ;*•  and  therefore  refufed  to  admit  the  claimant 
to  the  roll. 

The  minutes  did  not  fpecify  by  whom  the  objedion  was  made 
or  fupported. 

Mr  Govan  prefented  a  petition  and  complaint,  which  was  ferved 
againft  Sir  George  Douglas  the  prefes,  and  all  the  other  freeholders 
prefent  at  the  meeting,  and  was  followed  with  anfwers,  &c. 

The  Court,  without  entering  into  the  merits  of  the  Judgment  of 
the  freeholders,  had  no  doubt  that  the  complainer,  in  confequence 
of  the  explanations  and  produdions  iince  made  by  him,  was  now, 
at  lead,  entitled  to  be  admitted  upon  the  roll  \  and  while  it  was 
thought  he  had  been  to  blame  for  not  attending  the  meeting,  or 
fending  fome  perfon  for  him,  they  were  of  opinion,  that  fome 
individual  freeholder,  prefent  at  it,  ought  to  have  been  marked 
as  objedor,  by  which  means  the  complainer  would  have  been 
faved  the  expence  of  ferving  the  petition  againfl  the  refl. 

The  Lords  unanimoufly  '*  found  the  freeholders  did  wrong  in 
*'  refufing  to  admit  the  complainer  upon  the  roll  of  freeholders 
"  of  faid  county :  Therefore  granted  warrant  to,  and  ordained  the 
*'  SherifF-clerk  of  faid  county,  to  add  his  name  to  the  roll  accord- 
*'  ingly  :  Found  the  petitioner  entitled  to  the  expcnces  of  ferving 
**  this  petition  and  complaint,  of  which  allowed  an  account  to  be 
'*  given  in,  and  of  the  full  expence  of  extrad,  but  no  other  ex- 
^*  pence.*' 

Aa.  7.  W.  Murray.  Alt.  Gef^  Ftrgujfon^  Boyle.  Clerk,  Pringie. 

D.  D. 
6K  N^CCX. 
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N"  CCX.  March  8.  17^. 

MARY   P I R I E  and  her  Attorney, 


AGAINST 


ANDREW   LUNAN, 


Forum  Competens. — Foreign. — How  far  are  the  Comnuffaries  com- 
petent in  an  aBion  of  divorce^  where  both  the  purfuer  and  defender 
rejide  in  England^  they  being  natives  of  Scotland^  and  domiciled  there 
at  the  time  of  their  marriage? 

IN  1778,  Andrew  Lunan  and  Mary  Piric,  both  natives  of  Scot- 
land|  were  married  in  Aberdeen,  where  they  refided  for  fome 
years. 

Lunan  afterwards  fettled  in  London,  and  carried  his  wife  there; 
but  he  foon  after  deferted  her,  and  conneded  himfelf  with  another 
woman,  whom  he  brought  on  a  vifit  to  Scotland  in  1794.  Af- 
ter redding  fotne  months  at  Stonhaven  among  his  friends,  he  re- 
turned with  her  to  London. 

Mary  Pirie,  who,  after  her  huiband*s  defertion,  continued  to  re- 
fide  in  London,  having  brought  an  adion  of  divorce  againft  him 
before  the  Commiflaries  ;  they,  **  in  refped  that  the  domicile,  both 
^^  of  the  purfuer  and  defender,  is  fituated  in  London,  and  that  the 
'^  fads  founded  on  in  the  libel,  as  inferring  the  defender's  guilt 
"  of  adultery,  are  ftated  to  have  happened  there,  difmifled  this 
"  adion  as  incompetent.'* 

A  bill  of  advocation  againft  this  judgment  liaving  been  refufed 
by  the  Lord  Ordinary,  the  purfuer,  in  a  reclaiming  petition. 

Pleaded:  As  both  parties  are  natives  of  Scotland,  the  jnrifdidien 
of  the  Commiflaries  is  competent  ratione originis  \  Erfk.  p.  30.  §  ip,; 
Durle,  15th  November  1626,  Galbraith;  8th  December  1726, 
Lord  Blantyre;  Kilk.  p.  214.  July  1747,  Anderfon;  27th  June 
1760,  Hog ;  efpecially  as  Scotland  was  alfo  the  locus  a^ntraSius,  and 
the  country  where  the  panics,  at  the  time  of  the  marriage,  intend- 
ed to  remain ;  a  circumftance  which  materially  difting^iOies  this 
cafe  from  that  of  Brunfdone  againft  Sir  Thomas  Wallace,  gth 
•  February  1789.  Indeed,  the  objed  of  the  adion  being  to  dilTolve 
the  marriage,  it  can  come  before  no  Judges  fo  properly  as  thofe  of 
the  country  where  it  was  contraded. 

The  Court,  15th  December  1795,  appointed  the  petition  to  be 
anfwered ;  and  as  the  defender  had  hitherto  made  no  appearance, 
they  at  the  fame  time  ordered  it  to  be  intimated  to  him  perfonally 
in. London. 
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A  certificate,  by  a  notary,  of  its  regular  intimation  to  Lunan  was 
accordingly  produced ;  and  no  anfwer  having  been  given  in,  the 
Court  adviled  the  petition  ex  parte  j  when  it  was 

Obferved  on  the  Bench :  Even  in  the  cafe  of  Sir  Thomas  Wal- 
lace, where  the  marriage  took  place  in  England,  the  Court  were 
much  divided  in  opinion ;  and  the  propriety  of  the  decifion  which 
was  given  in  it  may  be  doubted,  efpeciaUy  as  Sir  Thomas,  at  the 
period  of  the  adion,  had  no  refidence  in  England,  more  than  in 
Scotland,  but  was  living  in  France.  In  this  cafe,  there  can  be  no 
harm  in  allowing  the  adion  to  proceed,  and  decree  to  be  obtain- 
ed in  abfence  ;  valeat  quantum  valere  potejl. 

The  Court  remitted  to  the  Commillaries  to  proceed  in  the  ac- 
tion. 

Lord  OrdinarjTy  Juftia-Cieri.        For  the  Petitioner^  WUliamfon^        Ckrk,  Homt. 

R.  D. 


N^CCXI.  March  ^.  ij^6. 

The  Reverend  JOHN  HUNTER,  Minifter  of  the  parifh  of 
Oxnam, 


AGAINST 


The  Duke  of  ROXBURGH. 


Teinds.— ^  minijier  who  is  titular  of  the  vicar age-teinds  of  certain 
lands  in  bis  parifb^  and  of  which  his  predecejfors  had  granted  fuc- 
cejftve  leafes  to  the  heritor  for  upwards  of  a  century ,  is  not  entitled^  on 
the  expiry  of  the  current  leaf e  ^  to  claim  the  tithe  of  all  the  articles  from 
which  vicarage  is  ufually  payable^  hut  mujl  either  accept  the  rent  and 
grajfum  as  its  value ^  or  bring  evidence  of  the  particular  fubjedls 
from  wbiih  n)icarage-teinds  wert  drawn  before  the  firjl  leafe  was 
granted^ 

PART  of  the  ftipend  of  the  parifh  of  Oxnam  arifcs  from  cer- 
tain vicaragertithes  due  out  of  the  lands  of  Plenderleath  and 
Hyndhopcs,  belonging  to  the  Duke  of  Roxburgh.  Thefe  tithes, 
fince  1686,  have  been  uniformly  let,  by  the  incumbent  for  the 
time,  to  his  Grace's  predeceflbrs,  for  L.  106  :  13  : 4  Scots  of  yearly 
rent,  and  a  graflum  of  L*  1000  Scots  at  the  commencement  of  each 
leafe. 

The 


2|:g8  DECISIONS    OF    THE  N^CCXL 

The  leafes  were  always  made  to  endure  for  the  lifetime  of  the 
granter,  and  three  years  longer ;  and  the  fubjedl  let  was  defcribcd 
to  be,  "  All  and  fundry  the  vicarage-tithes,  fruits,  emoluments 
"  and  duties,  of  all  and  haill  the  faid  Duke  of  Roxburgh  his  lands 
'*  and  barony  of  Plenderleath,*^  &c. 

Mr  Hunter,  the  prefent  mintfter,  on  the  expiry  of  the  leafe  cur- 
rent at  his  admiffion,  brought  an  adion  of  declarator  againft  the 
Duke  of  Roxburgh,  in  which  he  contended,  That  he  was  entitled  to 
the  ipfa  corpora  of  the  vicarage-teinds  ctf  all  the  articles  raifed  up- 
on the  lands  from  which  vicarage  is  payable  j  and,  at  all  events, 
that  he  was  entitled  to  the  tithe  of  ftirks,  lambs,  and  wool. 

In  defence,  the  Duke  contended,  that  the  evidence  of  the  purfuer 
being  titular  of  the  vicarage-teinds  was  incomplete  j  and  that, 
even  although  this  were  eftabliihed,  there  -wa«  no  evidence  of  their 
having  been  ever  paid  in  kind :  And  further 

Pleaded:  i/?,  The  lieritor,  by  forty  years  difufe  of  payment, 
acquires  a  total  immunity  from  the  burden  of  vicarage-tithes; 
Maclcenzie,  b,  2.  tit*  10. ;  Macdowall,  b*  2.  tit.  8.  §  140.  j  and  for 
the  fame  reafon,  as  the  defender  has  paid  only  the  rent  and 
graflum  for  a  much  longer  period,  nothing  further  can  now  be 
demanded  from  him;  loth  December  1740,  Lord  Craniloun 
againft  the  Heritors  of  Hobkirk  *. 

2dlyy  At  all  events,  vicarage-teinds  being  wholly  local  and  con- 
.  fuetudinary ;  Erflc.  b,  2.  tit.  10.  %  13.}  Fount.  2cth  January  1706, 
Earl  of  Galloway  ;  the  purfuer  muft  either  accept  the  rent  as 
the  quantum  of  the  teinxk,  or  prove  what  were  the  articles  from 
which  they  were  paid  before  the  leafes  were  firft  granted,  which  he 
has  not  hitherto  done :  And  fhould  the  purfuer  be  unable  to  do 
this,  his  predeceflbrs  are  alone  to  blame,  as  they  ought  to  have 
fpecified  in  the  leafes  the  different  articles  from  which  the  teinds 
were  payable. 

Anfwered :  \Jl^  Had  the  defender  and  his  predeceflbrs,  without 
accepting  leafes  of  their  vicarage-teinds,  merely  paid  a  fum  of 
money  in  lieu  of  them,  there  might  have  been  fbmething  in  his 
argument.  But  as  they  have  poflefled  them  as  leflees  under  the 
rainifter,  their  pofleflion  muft  be  confidered  as  his,  and  confequent- 
ly^  that  pofleflion  bein^  now  at  an  end,  the  purfuer  is  entitled 
to  exad  the  teinds  precifely  as  they  were  drawn  before  it  began; 
Erfk.  b,  2,  tit.  \o.  %  30. 

2dly^  By  the  leafes  the  defender's  predeceflJ)rs  got  right  to  ^  alV 
the  vicarage-teinds  of  the  lands  in  queftion;  from  which  it  muft 
be  inferred,  that  the  titular  has  a  claim  to  the  tithe  of  every  ar- 
ticle mentioned  by  our  writers  as  fubjed  to  vicarage-teinds  ;  Mac- 
dowall,  b.  2.  tit.  8.  §  140/j  Stair,  b.  2.  tit.  S.  §  6.  At  all  events, 
he  muft  be  entitled  to  the  tithe  of  lambs,  ftirks  and  wool,  which 
are  included  under  the  moft  limited  fpecies  of  them  j  Erflc.  b.  2. 
tit.  10.  §  13. ;  Did.  vol.  ii,  p.  438  ;  24th  July  1678,  Grant  agamft 
Mackintofli. 

The 

*  Not  coIlcScd. 
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The  Lord  Ordinary  took  the  queftion  to  report. 

X)bferved  on  the  Bench  i  The  purfuer's  right  of  titularity  is  fully 
eftabliflxed  j  but  as  vicarage-teinds  depend  entirely  upon  cuftom,  he 
muft  either  take  the  rent  and  graflum  as  their  amount,  or  prove 
from  what  fubjeds  they  were  payable  before  the  leafes  were  firft 
panted.  It  is  a  miftake  to  fkppofe,  that  wherever  vicarage  is  due, 
ftirks,  lambs  and  wool  fall  under  it.  The  writers  on  our  law  have 
cxprefledthemfelvesfomewhat  inaccurately  on  this  point ;  but  their 
meaning  is,  that  vicarage  is  more  ordinarily  payable  from  thefe 
than  from  other  articks. 

.  The  Lords,  20th  November  1795,  "  found,  That  the  purfuer, 
**  as  minifter  of  the  parifli  of  Oxnam,  is  titular  of  the  vicarage* 
*'  teinds  in  queftion ;  but  in  refped  he  has  not  condefcended  up- 
**  on,  or  offered  to  prove,  what  vicarage^teinds  were  in  ufe  to  be 
^^  drawn  by  his  predeceflbrs,  founds  That,  in  hoc  Jlatu^  his  demand 
"  falls  to  be  reftrided  to  the  fum  of  L.  106  :  13  :  4  Scots  of  tack- 
**  duty  yearly,  and  L.  1000  Scots  of  graflum,  in  ufe  to  be  paid  at 
**  the  admiflion  of  each  incumbent." 

The  Duke  of  Roxburgh,  in  a  reclaiming  petition,  flated,  That,  by 
inveterate  pradice,  he  and  his  predecefTors,  on  paying  the  L.  1000 
Scots  of  graffiim,  were  entitled  to  a  leafe  of  the  teinds  during  the 
life  of  the  incumbent^  and  three  years  longer  ;  but  that  by  the  prefent 
judgment,  he  was  made  liable  for  the  grailum  at  the  admiffion  of 
each  incumbent.  His  Qrace  therefore  prayed,  that  the  interlocu- 
tor  might  be  fo  far  altered,  or  explained,  as  to  find  that  he  wa$ 
entitled  to  a  leafe  on  the  ufual  terms* 

The  Court  pronounced  the  following  interlocutor :  ^*  Find,  That 
*^  upon  payment  of  the  fine  or  graflum  of  1000  Scots,  the  peti- 
**  tioner  and  his  fiiccefibrs  are  entitled  to  a  leafe  of  the  vicarage- 
"  tithes  in  queflion  during  the  life  of  the  incumbent  at  the  time, 
"  and  for  three  years  thereafter;  and,  with  this  explanation,  a4-i 
'^  here  to  the  interlocutor  reclaimed  againft.*' 

I^on)  Ordinarji  Ejkgrove.       AA.  SoUcior^Gpteral  Blaitf  Diet/an^  Ar.  Camfidl\\uAat% 

Alt.  RoJland,  H.  ErJUne,  Rm  Craigiel  Q]»xk^  PringU. 

R.  D. 


6  L  N«  CCXII. 
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N«  CCXn.  "March  •g,  1796. 

Tiie  Honourable  Mrs  MARIANNE  MACKAY  and  Colonel  WIL- 
OAM  FULLERTON, 


AGAINST 


Sir  HEW   DALRYMPLE,  and  others. 


Heir-apparent. — Se(^uestration. — Notwitbftan^ng  the  depend- 
ence of  an  aSion  of  reduBion  and  declarator  vf  irritancy  hrou^ 
tigainjl  a  proprietor  and  his  beir -apparent^  the  latter ^  upon  the  death 
of  the  former^  is  entitled  to  continue  the  poffejfion  till  decree  is  ob- 
dained. 


THE  Honourable  Mrs  Marianne  Mackay,  with  confent  of  Ber 
huflbatid^  Colonel  Fullerton,  in  1793,  brought  a  redudion  and 
declarator  of  irritancy  againft  John  Hamilton,  (who  had  been  in- 
fcft  in  the  eftate  of  Bargany  upon  a  charter  of  refignation  in 
1742,  and  had  been' in  the  uninterrupted  pofleffion  of  it  ever  fince), 
and  againft  Sir  Hew  Dalrymple,  his  neareft  heir  both  of  law  and 
of  provifion,  in  which  fhe  narrated  an  entail  of  the  eftate  executed 
by  Lord  Bargany  in  1688 ;  the  manner  in  which  the  fucceflion  under 
it  had  devolved  on  the  late  Sir  Hew  Dalrymple,  and  his  renoun- 
cing it  in  favour  of  his  younger  brother  Mr  Hamilton ;  from  which 
ihe  inferred,  that  the  late  Sir  Hew  by  granting,  and  Mr  Hamilton  by 
accepting  this  renunciation,  and  thereby  altering  the  courfecf 
fucceftion,  had  incurred  an  irritancy  for  themielves  and  their  de- 
fcendents  ;  that  thepurfuer,  as  next  fubftitute  to  them,  was  entitled 
to  the  eftate  j  and  that  the  titles  made  up  by  Mr  Hamilton  in  1742, 
and  a  fettlement  made  by  him  in  1780,  upon  which  infeftment  had 
followed,  were  null  and  void  j  and  concluded,  that  decree  of  re- 
duction and  declarator  ihould  be  pronounced  accordingly. 

The  defenders  produced  Mr  Hamilton's  charter  and  infeftment 
in  1742,  which,  with  the  fubfequent  polleilion,  they  founded  on  as 
a  title  to  exclude  the  purfuer  by  the  pofitive  prefcription. 

The  Court,  (9th  February  1796,)  repelled  this  defence,  upon  the 
ground  of  Mrs  Fullerton* s  minority  during  a  part  of  the  time  re- 
quifite  for  prefcription  *. 

Mr  Hamilton  died  12th  February  ;  and  the  purfuer  immediately 
prefented  a  petition  to  the  Court,  praying,  that  the  eftate  might 
be  fequeftrated  till  the  iftiie  of  the  caufe. 

In 

*  Ni4e.  This  foiat  was  not  finally  decided  till  Winter-feffioa  1796^ 
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Jn  fupport  of  this  demand  fhe 

Pleaded :  As  Mr  Hamilton  was  in  pofleffion  before  the  ad:ion 
was  xaifed,,he  could  not  have  been  turned  out  of  it  till  decree  was 
pronounced.  The  dependence  of  the  adion,  however,  made  the 
iubjedl  litigious;  and  as  Mr  Hamilton'.s  death  left  the  pofleffioa 
vacant,  no  good  reafon  occurs  for  preferring  either  competitor  to 
the  rents  in  the'* mean  time,  and  therefore  the  eftate  Ihoiild  be  ta- 
ken into  the  hands  of  the  Court  till  the  merits  of  the  caufb  be 
•determined  J  Stair,  b.  i.  tit.  13.  §5.;  b.  4.  tit.  50.  §27.;  1769, 
.Dickfon  againft  the  Earl  of  Hyndford^j  I795>  Duffagainft  Earl 
of  Fife  *• 

A  perfon  claiming  the  privilege  of  apparency  muft  be  called  to 
the  fucceflion,  not  merely  by  the  ad  of  the  perfon  laft  in  poflef- 
fion,  but  by  the  fubfifting  inveftitures  of  the  eftate ;  and,  in  this 
cafe,  the  entail  1688,  according  to  which,  as  their  warrant,  the 
titles  made  up  in  1742  and  1780  muft  be  interpreted,  did,  in  confer 
quence  of  the  irritancy  which  has  been  incurred,  ip/ofaHo  exclude 
the  defender  from  the  fucceflion. 

Anfwered:  It  is  admitted^  that  the  late  Mr  Hamilton  was  en- 
titled to  retain  pofleflion  till  decree  fhould  be  pronounced  againft 
him ;  and  it  is  a  fettled  point,  that  an  heir-apparent,  who,  in  law, 
rs  held  to  be  eadem  perfona  cum  defan£io,  is  entitled  to  continue  the 
pofleflion  of  his  predeceflbrj  Bankt.  vol.  ii.  p.  324.  377.  ;,Erfk. 
b.  3.  tit.  8.  §58.  J  b.  2.  tit.  12.  §55.  J  ybet.  depo/iti,  §  14.  et  feq.; 
Fount.  24th  June  1698,  Homej  28th  November  1 761,  Duke  of 
Hamilton  againft  Douglas.  But  it  is  impoflible  to  figure  a  more 
complete  ftate  of  legal  apparency  than  that  of  the  defender, 
both  as  being  heir  at  law,  and  of  the  laft  inveftitures  ;  while,  on 
the  other  hand,  the  right  of  the  purfuer  conflfts  merely  in  a 
title  to  inflft  in  certain  conclufions,  the  ifliie  of  which  muft  at 
prefent  be  uncertain.  Were  this  application,  therefore,  fupported, 
the  moft  groundlefs  claims  might  have  the  effed  of  inverting  pofl- 
feffion,  and  the  eftablifhed  privileges  of  apparency  be  deftroyed 
whenever  the  right  of  the  predecefTor  was  difputed. 

The  Lords  unanimoufly  *  refufed'  the  petition,  upon  advifing  it 
with  anfwers,  &c. 

Lord  Ordinarj,  Juftiee-Cleri,        Ad.  Solicitor-General  Blair,  7aiif  Hope,  et  alH* 
Alt.  Ceo.  Fergujfony  H.  Erjkine^  Thomfon^  et  alii.  Clerk,  Sinclair. 

J).  D. 

*  Not  coUeded. 


\ 
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N°  CCXIII.  May  IS,  iyp6. 

ALEXANDER  NAIRNE,  Truftee  on  tlic  Sequeftrated  Eftate  of 
Peter  and  Francis  Forrefter  and  C!ompany^ 

AGAINST 

THOMAS  CRANSTOUN,  Truftee  for  the  Creditors  of  Alexander 
Laidlaw. 


Bankrupt. — Ck>MPENSATiON. — ^Retention. — ji  and  B  granted 
accommodation-biils  to  each  other  nearly  of  the  fame  value.  A  indorfed 
the  bills  accepted  by  B  for  value  ;  hut  B  retained  in  bis  own  hands 
thofe  granted  by  A.  A  and  B  having  afterwards  become  bankrupt^ 
the  indorfees  of  B^^  bills  ranked  for  payment  of  them^  both  upon  bis 
ejlate  as  accepter y  and  upon  AU  as  drawer  ;  from  the  former  they 
drew  10  Xt  in  thf  pounds  and  from  the  latter  5  s.  In  this  fituation  it 
was  founds  that  B^s  creditors  were  entitled  likezvife  to  rani  on  A*s 
ejlate  for  the  bills  granted  by  him  to  JS,  and  that  compenfation  or  rr- 
tention  could  not  be  pleaded  by  A^s  creditors  againjl  their  doing  fo. 


ALEXANDER  Laidlaw  accepted  bills  drawn  by  Peter  and  Fran- 
cis Fojrrefter  and  Company  to  the  amount  of  L.  831 :  3 :  6  ; 
and,  on  the  other  hand^  they  at  the  fame  time  granted  promifibry- 
notes  to  Laidlaw  for  L,  833  :  9 :  7.  Both  fets  of  bills  were  pay- 
able either  five  or  fix  months  after  date. 

Peter  and  Francis  Forrefter  and  Company  indorfed  the  bills 
accepted  by  Laidlaw,  and  received  their  value ;  but  before  they 
were  payable  the  Company  became  bankrupt. 

About  the  fame  time  Laidlaw  alfo  ftopped  payment,  while  pof- 
fefled  of  the  promiflbry-notes  of  Forrefter  and  Company. 

The  holders  of  Laidlaw's  bills  drew  10  s,  in  the  pound  of  their 
amount  from  his  eftate.  They  alfo  ranked  for  them  upon  the 
eftate  of  Forrefter  and  Company,  from  which  it  was  fuppofed  they 
would  draw  5  s.  more. 

Mr  Cranftoun,  truftee  for  Laidlaw^s  creditors,  having  claimed 
to  be  ranked  on  Forrefter  and  Company's  eftate  for  the  promiflbry- 
notes  granted  to  Laidlaw  by  them,  Mr  Nairne,  the  truftee  upon  it, 

ObjeSed :  The  granting  of  the  promiflbry-^notes  did  not  create  a 
debt  againft  Forrefter  and  Company,  diftind  from  that  due  by 
them  in  confequence  of  the  accommodation-bills  which  they  re- 
ceived from  Laidlaw,  and  got  difcounted.  Thefe  bills  were  the 
only  value  which  they  received  for  granting  them;  and,  had 
forrefter  anfi  Company  paid  them,  Laidlaw  would  have  had  no 

claim 
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claim  for  the  promiflbry-notes.  Thefc  promifiibry-notes,  there- 
fore, can  be  confidered  in  no  other  light  than  as  a  fecurity 
put  into  Laidlaw's  hands  by  Forrefter  and  Company,  in  relief 
of  the  obligation  which  he  had  undertaken  by  accepting  the  ac- 
commodation-bills. If,  indeed,  Laidluw  had  paid  thefe  bills, 
and  fo  prevented  their  ranking  on  tlie  eftate  of  Forrefter  and 
Company,  he  would  have  been  entitled  torankupon  it  in  virtue  of 
his  promiflbry-notes.  But  as  he  has  failed  to  do  fo,  and  as  the 
holders  of  thefe  bills  are  already  Tanked  on  Forrefter  and  Com- 
pany's eftate,  and  will  draw  a  ratable  proportion  of  it  with  their 
other  creditors,  it  is  plain,  that  Forrefter  and  Company's  truftee 
is  entitled  to  plead  compenfation  or  retention  againft  the  claim 
made  by  Laidlaw's  creditors;  for,  to  fuftain  the  claim,  would  be 
to  allow  both  the  creditor  and  the  cautioner  of  the  debtor  to  rank 
for  the  fame  debt,  contrary  to  the  eftabliflied  rule,  that  no  debt 
can  be  ranked  more  than  once  on  the  perfonal  eftate  of -a  bank- 
rupt ;  9th  December  1794,  Curtis. 

Anfwered :  It  is  a  mlftake  to  fuppofe,  that,  in  confequence  of  the 
tranfa6lion  between  Forrefter  and  Company  and  Laidlaw,  the  lat- 
ter ftood  in  the  fituation  of  cautioner  for  the  former.  Had  this 
been  its  objeft,  .Forrefter  and  Company  would  not  have  given 
Laidlaw  promiflbry-notes  as  hrs  fecurity  in  relief.  The  tranfac- 
tion  that  took  place  between  them,  was,  in  fad,  an  exchange  of 
bills,  entered  into  with  a  view  reciprocally  to  fupport  each  other's 
credit ;  and  at  its  commencement,  it  was  a  fair  and  equal  tranfac- 
tion.  The  only.  ri(k  which  either  party  ran,  was  the  poflibility  of 
the  bills  of  the  one  becoming  of  lefs  value  than  thofe  of  the  other, 
when  they  flipuld  become  payable.  If  both  parties  had  continued 
•folvent  till  that  period,  the  tranfadion  would  have  been  finiflied, 
by  each  taking  back  their  own  bills,  and  it  would  have  thus  end- 
ed in  the  fame  equality  and  faimefs  with  which  it  began.  Sup- 
pofe  even  that  both  had  become  bankrupt,  and  that  both  had  in* 
dorfed  the  bills  received  by  them,  the  holders  of  either  fet  of  bills 
would  have  been  entitled  to  rank  for  them,  without  any  regard  to 
the  dividends  drawn  on  the  other ;  and  ftill  there  would  havfe  been 
nounfairnefs  in  the  tranfadion;  for  it  was  forefeen  from  the  begin- 
ning, that  thfe  .  bills  of  the  one  might  become  lefs  valuable  than 
thofe  of  the  other. 

But  as  in  the  cafe  which  has  occurred,  Forrefter  and  Company 
have  indorfed  for  value  the  bills  accepted  by  Laidlaw,  while  he 
has  retained  their  promiflbry-notes,  if  the  prefent  objedion  were 
fuftainedi  the  tranfadion  would  refult  in  the  greateft;  unfairnefs 
and  inequality.  For  Forrefter  and  Company,  by  indorfing  the 
bills  of  Laidlaw  for  value,  have  benefited  their  eftate  to  their  full 
amount,  of  which  the  holders  of  thefe  bills  have  only  got  back 
from  it  5  s.  in  the  pound ;  fo  that  even  after  Laidlaw's  creditors 
ihall  rank  upon  Forrefters  eftate  for  the  promiflbry-notes,  and 
get  other  5  s.  it  will,  in  fad,  gain  10  s.  in  the  pound;  where- 
as the  holders  of  the  bills  Accepted  by  Laidlaw  having  drawn 
IDS.  in  the  pound  of  their  amount  from  his  eftate,  it  is  ob- 
vious, that  his  creditors  will  lofe  at  all  events  a  fum  equal  to  5  s. 
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in  the  pound  on  thefe  bills ;  and  were  the  prefent  objeilion  fuftaia- 
ed,  they  would  lofe  precifely  the  lo  s.  in  the  pound  whicl;i  has  been 
paid  of  them  out  of  his  eftate. 

The  Lord  Ordinary  '  fuftained  the  objedion  to  the  claim/ 

On  advifiiig  a  reclaiming  petition,  with  anfwers,  fome  of  the 
Judges  thought,  that  Laidlaw  flood  in  the  fame  fituation  as  if  he 
had  got  a  letter  of  relief  from^  Forrefter  and  Company,  on  ac- 
cepting  the  bills  drawn  by  them,  and  that  as  thefe  bills  had  aU 
feady  ranked  upon  their  eftate,  Laidlaw  cpuld  not  alfb  rank  for 
his  promiflbry-notes^ 

% 

'  A  confiderable  majority  were  of  an  oppofite  opinion.  The  two 
fets  of  bills,  (it  was  laicl)»  created  two  difiind  debts  ^  and  as  For- 
refter and  Company  derived  the  benefit  of  thofe  accepted  by 
Laidlaw,  it  was  no  bar  to  his  ranking  on  their  eftate  for  their  pro- 
miflbry-notes,  that  the  holders  of  the  bills  accepted  by  him  had 
alfo  ranked  upon  it.  In  complicated  cafes  of  this  fort,  the  objed 
is,  as  far  as  poilible,  to  preferve  equality  between  the  parties,  which 
would  not  be  done  were  the  judgment  of  the  Lord  Ordinary  ad- 
hered to.  On  this  principle,  however,  it  is  equally  clear,  that 
Laidlaw^s  creditors  ought  to  be  allowed  to  draw  no  more  from 
Forrefter  and  Company 's  eftate  than  what  is  fufficient  to  indem« 
nify  them. 

It  was  alfb  obfenred,  that  the  caie  of  Curtis  was  ill  decided; 
and,  accordingly,  the  decifion  has  been  fince  reverfed  by  the 
Houfe  of  Lords. 

-  # 

The  Lords,  24th  November  1795,  repelled  the  objection  to  the 
petitionet^s  claim  >  and  dn  advifing  a  reclaiming  petition,  wiUi 
^nfwers,  they  "  adhered/'     . 


Lord  Ordinary,  M^bvttu 
Alt.  Mai.  Rofs,  Tait. 


for  tbe  Objeaor,  Hay^  Walkn'  Bmrd. 
•Clerk,  MenzUs. 


K.D. 
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No  CCX'IV.  May  14.  1796. 

« 

PATRICK    PROCTOR, 


AGAINST 


Sir  DAVID    CARNEGIE, 


Member  of  Parliament.—/^  clMmani\having  producedj  hefope  a 

Court  of  Freeholders^  a  difpojition  from  CommiJionerSy  containing  an 

afjignation  to  a  precept  of  feijin  in  a  Crown  charter  in  f amour  of  their 

conftituenty  and  bis  claim  having  been  rejeBedj  becaufe  he  did  not  pro^ 

duce  the  commijjion  under  which  the  difpofttion  was  granted^  it  was 

found y  that  the  objeSiion  migjbt  he  removed  by  his  afterwards  producing 

it  in  the  Court  of  SefTion. 

» 

Grounds  and  warrants — Where  a  precept  of  feijin  is  ajftgned  in  a 
difpofttion  granted  by  the  CommiJJioners  of  the  perfon  in  whofe  favour 
the  charter  containing  the  precept  is  conceived^  a  feijtn  taken  upon  it 
by  the  difponee  is  valid,  although  the  commijfion  under  which  the  difpo^ 
Jltion  was  granted  ^Jbould  neither  be  exhibited  by  bis  attorney  to  the 
Bailie^  nor  narrated  in  the  injlrument  of  feijin. 


Patrick  Proctor  claimed  to  be  enrolled  as  a  freeholder  in  For- 
farfhire,  and  produced  a  charter  from  the  Crown,  containing 
lands  affording  a  freehold  qualification,  in  favour  of  the  Earl  of 
Strathmorej  a  difpofition  thereof  to  himfelf  by  Thomas  Lyon  and 
James  Dundas,  the  EarPs  Commiflioners^  containing  an  afngnation 
to  the  unexecuted  precept  in  the  charter,  and  an  inftrument  of 
feifin  taken  in  virtue  of  it  in  his  favour. 

But  he  did  not  produce  the  EarPs  commiflion  to  Mefli^  Lyon 
and  Dundas ;  and  although  it  was  referred  to  in  his  claim,  neither 
its  date  nor  that  of  its  regiftration  were  fpecifiedr  Nor  did  it  ap- 
pear from  his  feifin,  that  it  had  been  produced  by  his  attorney 
to  the  Bailie  when  the  infeftment  was  taken. 

To  thefe  titles  Sir  David  Carnegie 

OhjeBed:  A  claimant,  before  his  enrolment,  mufl  produce  to  the 
freeholders  "  the  whole  titles  and  vouchers  of  his  qualification  ;'^ 
1 6th  Geo.  II.  Mr  Prodor  ought  therefore  to  have  produc^ed^Lord 
Strathmore's  commifEon  to  Meflrs  Lyon  and  Dundas,  as  forming  an 
eflential  part  of  his  titles  y  becaufe  without  it,  he  does  not  conned: 
them  with  the  charter  on  which  his  infeftment  proceeds  j  for  it  is 
as  eflential  to  their  validity,  that  the  Cominiffioners  fhould  be  con- 
neded  with  the  charter^  as  that  he  fhould  <;onned  bimfelf  with 

them 
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them  by  the  difpofition  ^  Fac.  Coll.  vol.  iv.  p.  372.  17th  February 
1767,  Sir  John  Gordon  i  10th  February  1781,  Moodie;  23d  Feb- 
ruary 1790,  NilLet, 

2(iiyy  The  nv5t*i693,  c.  35.  declares,  That  all  feifins  in  favour  of 
^  a  difponce,  diflcrent  from  the  perfon  to  whom  the  original  precept 
is  granted,  fliall  be  null,  unlefs  the  titles  by  \v4iich  the  former 
has  rij^ht  to  it  are  deduced  in  the  inftrument.  Mr  Prodlor's  feifin 
is  therefore  void,  from  its  neither  narrating  the  commiilion  to 
Meflrs  Lyon  and  Dundas,  nor  Hating  that  it  was  exhibited  by  his 
attorney  to  the  Bailie.  Indeed,  independently  of  ftatute,  a  Bailie, 
at  common  law^  cannot  give  a  valid  infeftment,  unlefs  the  attor- 
ney fhew  a  complete  right  to  the  precept  In  the  perfon  of  bis  con- 
flituent ;  Craig,  1.  2.  d.  7.  §  8. ;  Stair,  b.  2.  t.  3.  §  16.  j  which  he 
certainly  \d id  not  do  in  this  cafe,  merely  by  producing  the  difpo- 
fition  by  MefTrs  Lyon  and  Dundas,  without  the  commiflion  em- 
powering them,  to  grant  it. 

Anfwered :  \Jl^  The  commiflion  from  Lord  Strathmore  formed 
no  part  of  Mr  Prodor's  title  of  cnrolmpnt.  It  was  at  heft  merely 
a  link  in  his  progrefs,  which  it  was  fufficient  to  refer  to  in  his 
claim,  and  which  he  was  not  bound  to  produce ;  loth  February 
4781,  Haldane. 

2dly^  \\\  all  cafes,  the  delivery  of  the  precept  of  feifin,  and  of  a 
conveyance  to  it  tx  facie  regular,  is  a  fufficient  warrant  to  the 
Bailie  to  give  infeftment ;  Stair,  b.  3.  t.  2.  §  17. ;  Erfk.  b.  2.  t.  3. 
§  2^^. ;  Office  of  a.  Notary,  p.  71.  and  76.  3  and  in  pradlice  nothing 
further  is  required.  Nor  can  any  harm  arife  from  this  ;  becaufe, 
if  it  fliould  afterwards  appear  that  the  conveyance  of  the  precept 
flowed  a  non  babente^  the  feifin  will  be  void  ;  while,  on  the  other 
hand,  to  fuftain  this  objedion  would  ftrike  at  the  rights  of  many 
landed  proprietors. 

The  firfl:  only  of  thefe  objedions  was  ftated  before  the  free- 
holders ;  and  they  having  fufl:ained  it,  Mr  Prodor  prefented  a  peti- 
tion and  complaint  agairift  their  judgment,  and,  at  the  fame  time, 
produced  an  extrad  of  the  commiflion  to  MeflTrs  Lyon  and  Dun- 
das. 

• 

*  On  advifing  the  complaint,  with  anfwers  for  Sir  David  Carnegie, 
in  which  the  objedion  to  Mr  Prodor's  feifin  was  firft  made,  a 
majority  of  the  Court  thought  the  decifion  of  the  freeholders  right 
on  the  firft  objedion,  which  rendered  it  unnecefl!ary  to  determine 
the  fecond. 

But  on  advifing  a  reclaiming  petition  for  Mr  Prodor,  with  an- 
fwers, the  Court  altered  their  opinion,  and  thought  both  objec- 
tions ftiould  be  repelled.  The  commiflion  by  Lord  Strathmore, 
(it  was  obferved),  forms  no  part  of  Mr  Prodor's  titles,  although, 
in  order  to  fiipport  them,  he  is  -no  doubt  bound  to  produce  it  if  re- 
quired. But  as  a  claimant  may  not  have  it  in  his  power  inftantly 
to  exhibit  collateral  or  fuppletory  evidence  of  this  fort,  it  is  fixed 
by  the  cafe  of  Gordon  of  Whitelay  ^,  that  if  he  fliould  be  rejeded 

*  Stated  m  Wight's  Trcatife  on  Eleftions,  p.  143. 
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by  the  freeholders  for  not  doing  fo,  he  may  remore  the  objedion, 
by  afterwards  producing  it  in  this  Court, 

The  objedion  to  Mr  Prodor's  feifin,  is  neither  fandioned  by  the 
flatute  1693,  nor  by  pradice. 

■ 

The  Court  unanimoufly  repelled  the  objedlons. 

For  the  Complaineri  Li^rd  uldvo^ate  Luttdas^  Sotickor^General  Blair^  Geo.  Ftrgujfon^ 
Ar.  CampbeUyxB^xx.  Ak.  H.  Erfldnt^  Hay^  M.  Rqfif  GiiliesyRobert/om  Scott. 

R.  D. 


No  CGXV.  May  18.  1795. 

Lady  ELISABETH  MAITLAND  and  Others, 


AGAINST 


The  REPRESENTATIVES  of  William  Mitchell,  and  John 
Amot. 


Arbitration.^^Tutor  and  Pupii.. — (1.)  A fubminion€nter€d  into 
by  a  quorum  of  tutors,  **  taking  burden  upon  tbem  for  tbeir  fupils^^ 
falls  by  tbe  death  of  one  of  the  quorum. 

{2.)  AfubmiJfiQn  entered  into  by  the  tutors  of  a  female  minor  falls  by 
her  marriage,  unlefs  her  hufband  become  a  party  to  it. 

D Avid  Gavin  left  at  his  death  four  daughters,  all  of  them  un- 
der pupilarity,  to  whom  he  named  Lady  Elifabeth  Maitland, 
their  mother,  the  Earl  of  Lauderdale,  and  others,  to  be  tutors  and 
curators,  Lady  Elifabeth  and  any  other  tutor  to  be  a  quorum. 

In  1779,  Lady  Elifabeth  and  Lord  Lauderdale  entered  into  a 
fubmiffion  with  Alexander  Deas,  together  with  William  Mitchell 
and  John  Arnot,  as  his  cautioners,  refpe^ing  certain  claims  which 
their  pupils  and  Deas  had  againil  each  other. 

By  this  deed.  Lady  Elifabeth  and  Lord  Lauderdale,  *'  as  tutors, 
"  and  taking  burden  upon  them  for  their  pupils,'*  on  the  one  part, 
and  Alexander  Deas,  with  confent  of  his  cautioners,  on  the  other, 
obliged  themfelves  to  fulfil  the  award  of  the  arbiters ;  and  his  cau- 
tioners further  agreed,  ^  That  in  cafe  any  fum  fhall  be  found  due 
'^  by  the  faid  Alexander  Deas,  the  faid  arbiters  fliall  decern  them, 
"  their  heirs  and  fucceflbrs,  jointly  and  feverally,  with  the  faid 
^*  Alexander  Deas,  in  payment  thereof/' 
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The  fubmiflion  was  kept  in  force  by  repeated  prorogations  for 
13  years ;  in  the  courfe  of  which  the  Earl  of  Lauderdale  and  John 
A  mot  died,  Mr  Gavin's  ,eldeft  daughter  was  married  to  the  Earl 
of  Breadalbane,  the  fecond  to  Robert  Baird,  and«*all  his  daugh- 
ters had  attained  majority. 

In  1793,  the  arbiters  pronounced  a  decree-arbitral,  finding  a  ba- 
lance of  L.  891 :  10  :  8  due  by  Deas  j  and  ordaining  him,  Mitchell, 
and  the  reprefentatives  of  A  mot,  to  make  payment  of  it  to  Lady 
Elifabeth  Maitland,  for  behoof  of  Mr  Gavin's  reprefentatives. 

Soon  after  the  date  of  this  award  Mitchell  alfo  died. 

Lady  Elifabeth,  with  concurrence  of  Lord  and  Lady  Breadal- 
bane, Mr  and  Mrs  Baird,  and  her  only  other  furviving  daughter, 
afterwards  brought  an  adion  againft  the  reprefentatives  of  Mit- 
chell and  Arnot,  for  payment  of  the  liim  awarded,  which,  in  con- 
fequence  of  family-fettlements,  belonged  wholly  to  Lord  Brca- 
.dalbane* 

In  defence  it  was 

Pleaded :  iy?,Lofd  Lauderdale,  by'taking  burden  on  himfelf  for 
his  pupils  in  the  fubmiflion,  became  a  party  to  it,  not  merely  as  a 
tutor,  but  in  his  individual  capacity  ;  and  therefore  the  decree- 
arbitral  is  void,  from  being  pronounced  after  his  death.  Befides, 
as  the  fubmiflion  was  figned  only  by  Lady  Elifabeth  and  his  Lord- 
fliip,  it  fell  at  any  rate  by  his  death,  there  being  no  longer  a  quo- 
rum of  the  tutors  parties  to  it. 

zdly^  The  fubmifljon  fell  by  the  Mifs  Gavins  attaining  majo- 
rity before  the  award  was  pronounced.  The  tutors  after  that  had 
no  right  to  appear  in  it  for  theirfbrmcr  pupils  j  and  as  little  could 
the  Mifs  Gavins,  or  the  huft)ands  of  the  two  who  were  married, 
appear  for  themfelves,  as  they  were  neither  original  parties  to  the 
fubmiflion,  nor  did  they  afterwards  accede  to  it. 

3^(Ki  J^^hn  Arnot's  death,  before  the  date  of  the  award,  of  itfelf, 
put  an  end  to  the -fubmiflion. 

Anfwered :  Lord  Lauderdale  had  no  patrimonial  inter  eft  in  the 
fubmiflion,  and  could  therefore  be  a  party  to  it  only  in  his  tu- 
torial capacity.  And,  as  the  deed  of  a  quonim  of  tutors  effedu- 
ally  binds  the  reft,  the  whole,. in  the  eye  of  law,  were  parties  to 
the  fubmiflion;  and  confequently  it  remained  in  force  notwith- 
ftandinghis  Lordftiip's  death;  fount.  i8th  January  171 1,  Ayton. 

2dlyf  Although  contrads,  fuch  as  leafes  entered  into  by  tutors 
for  behoof  of  their  pupils,  to  endure  for  a  definite  period,  may 
not,  in  general,  be  binding  on  the  pupils  beyond  their  majority, 
this  will  not  hold  with  regard  to  a  decree-arbitral,  on  a  fiibmifliou 
by  a  tutor,  which  is  pronounced  after  his  office  is  at  an  end.  In 
the  one  cafe,  the  tutor  ties  up,  unneceflarily,  the  hands  of  his  ward ; 
in  the  other,  he  enters  into  a  beneficial  tranfadion  for  him, 
which  he  may  bona  fide  fuppofe  will  be  finiflied  during  his  admi- 
iiiftration,  and  by  which  the  pupil,  from  the  nature  of  the  thing, 
muft  continue  bound  till  it  be  brought  to. a  conclufion. 
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^dly^  Arnot's  death  can  have  no  effed  in  terminating  the  fub- 
miflion.  He  figned  it  not  as  a  party,  but  merely  as  cautioner 
for  Deas,  an  obligation  which  he  might  have  undertaken  juft  as 
wfeU  by  a  feparate  deed. 

The  Lord  Ordinary  took  the  caufe  to  report. 

The  Court  had  no  occafion  to  judge  of  the  defences  arlfing 
from  the  expiration  of  the  tutory,  and  the  death  of  Arnot  before 
the  date  of  the  award,  being  clear  that  it  was  null  on  the  other 
grounds  ftated  for  the  defenders.  Lord  Lauderdale  (it  was  obfer- 
ved)  bound  himfelf  perfonally,  by  taking  burden  for  the  pupils  in 
the  fubmiilion,  and  being. thus  patrimonially  intcrefled,  it  fell  by 
his  death.  Befides,  as  Lord  Breadalbane,  on  his  marriage,  obtain* 
ed  right  to  the  fums  claimed  by  the  tutors  under  the  fubmiflion,  the 
proceedings  of  the  arbiters,  fubfequent  to  it,  were  inept,  from  his 
not  having  been  a  party  to  them. 

The  Lords  unanimoufly  ^'  aflbilzied  the  defenders.'* 

A  reclaiming  petition  was  refufed,  (17th*  June  1796),  without 
anfwers. 

Lord  Ordinary,  (?/;<i/(;;.        A€t.  H.  Er/iine.        For  Mitchell's  Reprefentadves, 
Maconocbit.        For  Amot's  Reprefenutives,  R.  Craigu,        Ckrk  Mens,ies. 

R.  D. 


N^'CCXVI.  Mayig,iyg6, 

CHARLES  CAMPBELL,  Truftee  for  the  Creditors  of  Thomas 
Houfton,  and  others, 


AGAINST 

FRANCIS  BLAIKIE,  Truftee  for  the  Creditors  of  Ramfay,  Smith, 
Graham  and  Company,  both  as  a  Company  and  as  Individuals. 

Society. — Bankrupt. — Competition. — Tbe  creditors  of  an  infol- 
vent  Company  are  entitled  to  rank  on  tbe  private  ejlates  of  tbe  partners 
pari  paflu  with  tbeir  private  creditors. 

FRancis  Blaikie,  truftee  on  the  fequeftrated  eftate  of  Ramfay, 
Smith, praham  and  Company,  and  likewife  on  the  private  e- 
ftates  or  the  partners,  propofed  to  rank  the  Company  creditors  exclu- 

fively 
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lively  on  the  funds  of  the  Company  j  and  thefe  being  infufficient 
for  their  payment,  to  rank  them  afterwards,  pari  pajfu  with  pri- 
vate creditors,  on  the  private  eftates  of  the  partners. 

To  this  Charles  Campbell,  truftee  on  the  fequeftrated  eftate  of 
Thomas  Houfton,  a  private  creditor  of  one  of  the  partners,  and 
fome  other  creditors  of  the  fame  defcription, 

ObjeBed:  As  the  creditors  of  a  Company  are  preferred  on  the 
funds  of  the  Company,  it  is  fair  that  the  private  creditors  of 
the  partners  fhould  have  a  fimilar  preference  on  their  private 
eftates*  The  former  truft  to  the  funds  of  the  Company  for  their 
payment,  while  the  latter,  in  general,  give  credit  to  an  individual 
partner  on  the  faith  of  his  private  sfortune,.  without  placing  any 
reliance  on  \m  copartnery  concemS|  which  may  be  altogether  un- 
known to  them.  Accordingly,  the  preference  contended  for  is 
eftabliftied  in  England,  where  general  queftions  of  this  nature  have 
been  longer  an  objedl  of  attention  than  in  this  country ;  Green's 
Spirit  of  the  Bankrupt  Laws,  p.  154. 5  Cook's  Syftem  of  Bankrupt 
Laws,  p.  163. 

Anfwered:  The  creditors  of  a  Company  are  preferred  on  its 
funds,  l)ecaufe  the  ftock  of  the  Company  is,  in  law,  held  to  be- 
long not  to  the  partners,  but  to  the  Company,  confidered  as  an 
univefJitaSj  againft  which  the  partners,  and  confequehtly  their  pri- 
vate creditors  in  their  right,  have  2ijus  crediti  only  for  the  refidue 
after  payment  of  the  debts  of  the  Company  j  1.  27.  ff  profocio  ; 
Erfk.  b.  3.  tit,  3.  §  24.  But,  on  the  other  hand,  the  partners  are 
\\2\A^fmguli  infolidum  for  the  debts  of  the  Company,  which  are 
therefore,  in  reality,  the  private  debts  of  each  partner,  and,  as  fuch, 
muft  rank  on  his  private  eftate.  Such,  accordingly,  has  been  the 
uniform  pradice  and  underftanding  in  this  country  j  4th  July  1776, 
Dunlop  againft  Spiers  *,  affirmed,  on  appeal  j  and  a  contrary  rule 
would  greatly  weaken  the  credit  of  Companies,  as  it  is  upon  the 
confidence  in  the  refponfibility  of  the  partners,  and  not  in  the  ftock 
of  the  Company,  that  their  credit  is  generally  fupportcd. 

Upon  advifing  memorials,  the  Lords,  on  the  grounds  ftated  for 
Blaikie,  **  found,  That  the  creditors  of  Ramfay,  Smith,  Graham 
'*  and  Company,  are  entitled  to  rank  on  the  private  eftates  of 
"  the  individuals  partners  of  faid  Company  along  with  the  pri- 
'*  vate  creditors  of  fiich  partners  ;^  but  ordered  a  hearing  in  pre- 
fcnce  as  **  to  what  extent :  Whether  )to  the  full  amount  of  their 
"  original  debts,  or  only  for  the  balance  due  after  dedudlion  of 
"  what  they  drew  from  the  Company  eftate  f.'* 


For  the  objeAors,  7aiL  Alt.  Ctdbn.  Clerk,  ColpAcun. 

D.  D. 

*  Da.  vol.  iv.  p.  292. 

f  Note.  Thif  laft  ^ueftioa  was  &ot  decided  uU  Novem1>er  X796. 
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N«CCXVII.  Mrfyip.  1796. 

The  REPRESENTATIVES  of  John  Dunn, 


AG  A  I H  ST 


PETER    JOHNSTON  and   others, 


Ranking  and  Sale.— ^  decree  of  certification  does  not  bar  a  creditor 
from  obtaining  a  preference ^  upon  an  adjudication  afterwards  led,  on 
grounds  of  debt  produced  before  tb(  decree  was  prpnounced, 

PEter  Johnston  brought  a  ranking  and  fale  of  Ae  eftatc  of 
William  Colhoun^  in  which  decree  of  certification  was  pro- 
noimced,  29th  February  1792; 

A  perfonal  creditor,  who  had  produced  his  grounds  of  debt  be- 
fore that  period,  having  afterwards  raifed  a  proc^fs  of  adjudica- 
tion, Peter  Johnfton,  and  all  the  creditors  who  had  produced 
grounds  of  debt,  except  John  Dunn  and  another,  were  conjoined 
in  the  decree,  which  was  pronounced  8th  June  1792. 

The  decree  of  certification  was  not  extracted  till  31ft  May 
1794,  and  it  was  in  the  extrad  that  the  adjudication  was  firft  men« 
tioned  as  being  produced  as  an  intered. 

The  common  agent  having  afterwards,  in  the  order  of  ranking, 
propofed  that  Dunn  fhould  be  poilponed  to  the  cx;editars  iaterefted 
in  the  adjudication,  his  reprefentatives  objeded.  That  it  was  ftruck 
at  by  the  decree  of  certification,  and 

Pleaded :  By  the  fiimmons  of  fale,  "  The  whole  grounds  of  debt, 
"  rights  and  diligences,'*  affedling  the  eftate  are  called  for ;  and 
after  decree  of  certification  is  pronounced,  and  the  10  days  al- 
lowed by  it  are  elapfed,  no  produftion  of  any  fort  can  be  made 
without  an  application  to  the  Court,  to  have  the  certification  re- 
called J  25th  January  1783,  Craig  againft  the  Creditors  of  Ric- 
cartonholm  j  and  that  application  will  not  be  liftened  to,  where  its 
objed  is  to  allow  the  creditor  who  makes  it  to  get  a  preference. 
As  no  application,  however,  was  made  for  recalling  the  certifica- 
tion in  this  cafe,  and  as  the  adjudication  was  not  produced  as  an 
intereft  for  fo  long  a  period  after  it  was  obtained,  the  objedlors 
were  led  to  believe  that  its  fole  objed  was  to  enable  the  credi- 
tors to  draw  their  dividends;  and  on  the  faith  of  this  they  have 
loft  the  opportunity  of  adjudging,  fo  as  to  come  \vk  pari  pq/fu. 

6  O  An/we  red : 
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Anfwered:  It  is  not  thought  necejflary,  in  pradice,  to  apply  for 
•having  a  decree  of  certification  recalled,  in  order  to  authorife  a 
produdion,  where  the  decree  has  not  been  extraded.  Befides,  the 
adjudication  was  not  ftruck  at  by  the  certification,  which,  in  terms 
of  the  ad  of  federunt,  17th  January  1756,  is  direded  folely  againft 
grounds  of  debt  exifting,  and  not  produced,  at  its  date,  and  does 
not  prevent  creditors  from  afterwards  acquiring  preferences  by 
diligence  ;  2  2d  NavemTjer  1785,  Grierfon  againft  Dooglas,  Heron 
and  Company;  fee  alfo  12th  July  1785,  Mafley  againft  Smith; 
29th  January  1796,  Cheap  againft  Campbell  *• 

The  Lord  Ordinary  fuflained  the  objedion  to  the  order  of  rank* 
iing. 

But  the  Court,  upon  advifing  a  reclaiming  petition,  with  an- 
fwers,  were,  in  general,  of  opinion,  that  the  objedion  was  ill- 
founded.  The  decree  of  certification,  (it  was  obferved,)  ilrikes 
againfl:  grounds  of  debt  .not  4)roduced,  but  not  againft  pofterior 
diligence  on  produdions  already  made  ;  and  it  makes  no  difier- 
ence  whether  the  decree  is  or  is  not  extraded«  The  cafe  of  Ric- 
cartonholm  was  erroneouily  decided* 

The  Lords  repelled  the  objedion. 


Lord  Ordinary,  Poliimmit.       For  the  objedors,  37.  Erjkiiu.       Alt.  Gto.  FtrgugiM. 
.Qerk,  Mnmtu 

TXD. 
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Mrs  JANET  YOUNG  and  her  Hufband, 


AGAINST 


Mrs  JANET  SINCLAIR  and  others. 

Penalty. — ^  decree  inforo,  "  in  terms  ofthelibel^^  upon  a  bond  con- 
taining a  penalty^  does  not  include  expences  ofprocejs. 

CAPTAIN  Allan  granted  Mrs  Janet  Young  an  heritable  bond 
of  annuity  for  a  certain  fum^  "  with  a  fifth  part  more  of  li- 
"  quidate  expences  in  cafe  of  faillie.'V  After  his  death,  a  doubt 
having  ariien  among  his  reprefentatives  which  of  them  ihould  be 
ultimately  liable  in  payment  of  it  j  Mrs  Young  brought  an  adion 
againft  one  clafs  of  them,  concluding  for  the  arrears  due  to  her^ 
and  for  pundual  payment  of  the  annuity  in  time  to  come,  ^*  and 
"  one-fifth  part  more,  being  the  liquidate  penalty  and  expences, 
"  or  ftated  damages  arifing  from  the  failure  in  the  regular  pay- 
ment of  the  faid  annuity,  and  cofts  and  charges  incurred  in  en* 
forcing  payment  thereof/* 


it 

€€ 


The  Lord  Ordinary,  after  hearing  parties,  *^  decerned  againft 
*'  the  defenders  in  terms  of  the  libel  j  but,  upon  payment  of  the 
**  annuities,  ordained  the  purfuers,  upon  the .  defenders  expences^ 
"  to  grant  an  afCgnation  in  the  defenders  favour/*  A  decree,  in 
thefe  terms,  was  afterwards  extraded. 

Mrs  Young  having  claimed  expences  of  procefs  under  this  de- 
cree, Mrs  Sinclair  and  the  other  defenders  raifed  a  fufpenfion,  in 
which  they  contended,  that  where  a  Judge,  after  hearing  parties, 
pronounces  a  judgment  which  is  filent  with  regard  to  expences  of 
procefs,  none  are  under ftood  to  be  given;  /.  3,  cod.  defru6I.  et  lit.  imp. : 
That  where  a  party  extrads  a  decree,  without  craving  an  exprei^ 
judgment  on  that  point,  the  incontrovertible  prefumption  is,  that 
he  was  convinced,  if  he  had  a(ked  expences  when  the  Judge  was 
mafter  of  the  cafe,  they  would  have  been  refufed;  and  that  this 
held  although  the  decree  was  in  terms  of  a  libel  concluding  for  a 
penalty;  23d  December  1757,  Young  againft  Allan;  27th  Novem- 
ber 1 76 1,  Gordon  againft  Maitland. 

Anfwered :  Whatever  may  be  the  cafe  when  an  adion  is  brought 
for  payment  of  a  debt  not  fecured  by  a  penalty,  and  the  fummons 
contains  a  random  conclufion  for  expences,  where  the  document  of 
debt  contains  a  penalty  which  is  concluded  for  in  the  fummoos, 

a 
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a  decree,  in  terms  of  the  libel,  muft  include  expences  of  procefi. 
In  other  cafes  they  are  given,  becaufe  there  has  been  fome  fault  on 
the  part  of  the  defender ;  but  when  a  conventional  penalty  is  fuf- 
tained  to  the  extent  now  claimed,  the  ground  of  judgment  is,  that 
a  party  cannot,  from  confiderations  of  equity,  be  deprived  of  the 
full  penalty,  which,  at  ftrid  law,  is  due  to  him,  without  at  leaft 
being  indemnified  for  the  expence  incurred  by  him  in  making  his 
debt  effedual ;  Kilk.  voce  Penalty,  4th  January  1740,  Coupcr ;  19th 
June  1788,  Allardes  againil  Morifon« 

The  Lord  Ordinary  on  the  bills  reported  the  caufe  on  me- 
morials. 

Obferved  on  the  Bench :  When  a  decree  is  pronounced  in  terms 
of  the  libel,  in  abfence  of  the  defenders,  the  a&ual  expences  of 
procefs  are  included ;  but  they  are  not  included  where  die  decree 
is  inforo^  unlefs  they  are  exprefsly  given. 

The  Lords  unanimoufly  remitted  to  the  Lord  Ordinary  to  pais 
the  bill,  quoad  the  charge  for  expences  of  the  former  procefs. 

Lord  Ordbarj,  Follmm^.        For  die  charger,  Mfmig^mny.         Ah.  3a£ 

D.  P. 


NoCCXIX-  May^l.^^^. 

JOHN    AITCHISONand  others, 


AGAINST 

The  MAGISTRATES  and  Billet-Maftcr  of  Haddington. 


Public  Burden.—^//  the  inhabitants  of  a  royal  bvrgb  are  indifcrimu 
nately  liable  to  have  foldiers  billeted  upon  tbem,  except  fcboolmajlcn^ 
unmarried  women ^  and  paupers. 


THE  Magidrates  of  Haddington  had,  from  time  immemorial, 
direded  their  billet-mafter  to  quarter  foldiers,  firft  on  bakers, 
brewers,  butchers,  inn-keepers,  grocers,  and  retailers  of  ale  and 
fpiritous  liquors,  and  upon  the  reft  of  the  inhabitants  only  in  cafes 
of  emergency. 

The  perfons  primarily  fubjeded  to  this  burden  brought  a  fufpen- 
iion  againil  the  Magiftrates  and  the  billet-mafter^  in  which  they 

concluded, 
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concluded,  that  it  ought  to  fall  Indircriminately  on  all  houfe- 
holders. 

The  arguments  ufed  in  both  fides  were,  in  fubflance,  the  fame 
with  thofe  ftated  in  the  report,  3d  June  1794,  Crawfurd  againft 
Wilfon  *• 

The  Lord  Ordinary  found,  "  That  the  quartering  of  foldiers  in 
"  the  town  of  Haddington  ihould  be  equally  upon  the  whole  of 
^^  the  inhabitants  without  diflindtion,  and  therefore,  fufpended 
'*  the  letters  ftmpliciter.^^ 

And,  on  advifing  a  reprefentation  for  thie  chargers,  with  anfwers, 
his  Lordfhip  "  found.  That  fchoolmafters,  unmarried  women, 
"  and  paupers,  could  not  be  quartered  upon ;  and  with  that  varia- 
"  tion,  refufed  the  defire  of  the  reprefentation," 

The  Magi ftrates  having  brought  thefe  judgments  under  review, 
three  of  the  Judges  were  for  altering  them,  and  fupporting  the 
former  pradice  of  the  burgh.  The  grounds  on  which  they  went 
were  the  fame  with  thofe  ftated  for  the  purfuers  in  the  report,  6th 
February  1789,  Earl  of  Wemyfs  againft  The  Magift rates  of  Ca- 
nongate. 

A  great  majority  of  the  Judges,  however^  were  for  adhering  to 
the  judgments  of  the  Lord  Ordinary,  precifely  on  the  grounds 
ftated  in  the  opinion  of  the  Court  in  the  cafe  of  Crawfurd. 

The  Lords  ^'  adhered." 

Lord  Ordinary,  Jufiice.Cleri.  Aft.  C.  Drown.  Alt.  Walker  Baird. 

Clerk,  Sinclair. 

R.  D. 

*  No.  CXXI. 
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JOHN  ZEPHANIAH  HOLWELL,  and  his  Attorney, 


AGAINST 


^     •  LADY    CUMING. 


Presumption. — J  bond  ofprovifion  by  a  father  to  bis  daughter^  fomd 
in  the  rcpofitorits  of  her  grand-uncle  by  the  father^  s  fide^  prefumed  to 
have  been  bild  for  behoof  cf  the  father. 


CAPTAIN  Wedderburn,  aftcf  haying  been  many  years  abroad 
in  the  fenrice  of  the  £aft  India  Company,  returned  to  Scot- 
land ;  and  in  1768  he  granted  a  bond  for  L.  4000,  payable  after  bis 
death,  to  his  then  only  child^  now  Ladv  Cuming. 

The  bond  bore  to  be  granted  for  ^'  love,  favour,  and  paternal 
"  afFedion,**  and  **  in  order  to  fecure  her  in  a  fbitable  provifion.*' 
It  contained  no  power  of  revocation,  nor  difpenfation  with  deli- 
very. 

Soon  after  granting  the  bond,  Captain  Wedderburn  returned  to 
India,  where  he  died  in  1777.  After  the  date  of  the  bond  he  was 
twice  married.  He  named  his  third  wife,  his  executrix,  who  in- 
tromitted  with  his  whole  effeds  in  India. 

His  property  in  this  country  was  fold  by  judicial  iale ;  and  after 
paying  a  preferable  creditor.  Lady  Cuming  received  the  revcrfioD, 
which  was  about  L.  1000^  in  part  payment  of  her  bond. 

In  1789,  John  Zephaniah  Holwell,  a  creditor  to  Captain  Wedder- 
burn, by  a  bond  for  L.  1704 :  19 :  4,  granted  in  India  in  1769,  and 
upon  which  no  intereft  had  been  paid  fince  1774,  brought  an  ac- 
tion againil  Lady  Cuming,  as  reprefenting  her  lather,  and  in  1790, 
raifed  a  reduction  of  the  bond,  on  the  ad  1621. 

Thefe  actions  were  conjoined. 

In  the  courfe  of  procedure  evidence  was  led  by  the  purfiier,  to 
eftablifh  that  his  bond  in  1769  was  a  renewal  of  one  granted 
in  1766  J  and  he  contended,  that  Captain  Wedderburn  was  even 
then  infolvent. 

The  defender  controverted  the  evidence  of  the  priority  of  the 
debt,  and  denied  that  her  father  was  ever  infolvent. 

The  purfiier  farther  dated,  that,  independently  of  thefe  circum- 
ftances,  as  the  defender's  bond  was  revocable  till  her  father's 
death,  fhe  fell  to  be  poftponed  to  his  onerous  creditors.  The  de- 
fender anfwered,  that  the  bond  was,  immediately  on  its  execution, 
delivered  to  Mr  Wedderburn  of  St  Germans,  her  father's  uncle, 

from 
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from  whofe  widow  Ihe  afterwards  received  it :  That  the  objed 
of  delivering  it  to  him,  was  to  put  it  out  of  the  power  of  her  fa* 
ther,  who  was  then  on  the  eve  of  a  fecond  marriage,  to  revoke  it ; 
and  that  accordingly  it  contained  no  power  of  revocation,  and 
bore  to  be  granted  for  the  defender *sy^«/nVy.'  The  purfucr  faid 
there  was  no  evidence  of  the  bond  having  beto  :delivered  to  Mr 
Wedderbum  J  and  farther  denied  that  that  circumftance  created 
any  prefumption  in  favour  of  the  defender ; 

r. 

Pleading :  Where  there  are  no  exprefs  terms  of  depofitation,  a 
bond  of  provifion  by  a  father  ta  a  child,  found  in  the  poflelHon  of 
a  third  party,  is  prefumed  to  have  been  delivered  to  him  for  be- 
hoof of  the  granter,  during  his  lifetime,  and  only  after  his  death, 
for  behoof  of  the  grantee;  Stair,  b.  i.  tit.  13.  §  4.;  Dift.  vol.  ii. 
p.  155. ;  Fount.  i6th  November  1697,  Sinbpfon  againft  Finlay.  So 
far  from  there  being  any  thing  to  elide  this  preifumption  in  the 
prefent  cafe,  Mr  Wedderbum  of  St  Germans  was  the  perfon  to 
whom  the  deeds  of  the  granter  were  naturally  entrufted  in  his 
abfence, 

Anfwered:  The  general  prefumption  is.  That  a  deed  in  pot 
feffion  of  a  third  party  is  held  for  behoof  of  the  perfon  in  whofe 
favour  it  is  executed  ;  Stair,  b.  i.  tit>  7.  §  14. ;  b#  4.  tit.  42.  §  8. ; 
Bankton,  vol.  i.  p.  510.  >  and  in  this  refpe<ft  there  is  no  diftinc- 
tion  between  onerous  and  gratuitous  deeds ;  Erflcine,  b.  3.  tit.  2. 
%  43. 5  Stair,  5th  July  1662,  Dmmmond  againft  Cumpbell ;  Durie, 
nth  June  1630,  Fairlie  againft  Fairlie;  Kilk.  voce  Prefumption, 
3d  January  1750,  Riddel  againft  Inglis.  When  the  granter  of  a 
deed  wiflies  to  retain  his*  power  over  it,  after  putting  it  imo  the 
cuftody  of  another,  he  ought  either  to  referve  a  faculty  of  revo- 
cation in  the  deed  itfelf,  or  take  an  obligation  from  the  depblitary 
to  reftore  it  on  demand  :  Further,  it  cannot  be  difputed,  that  the 
purfuer's  prefumption  would  be  elided  by  the  oath  of  the  depofi- 
tary;  but,  tipon  his  death,  according  to  the  pur(iier*s  dodrine, 
proof  of  the  fadi  wonld  become  impoffible,  even  in  cafes  where 
delivery  was  exprefsly  made  for  behoof  of  the  grantee. 

The  Lord  Ordinary  reported  the  caufe  on  informations. 

Some  of  the  Judges  thought  the  whole  circumftances  of  the 
cafe  afforded  evidence  that  the  bond  was  delivered  for  behoof  of 
the  defender,  who,  as  Captain  Wedderbum,  in  their  opinion,  was 
not  then  infolvent,  fell  to  be  affoilzied. 

But  a  great  eiajority  thought  the  adion  well  ibunded.  The 
infolvency  of  Captain  Wedderbum,  which,  in  the  circumftances 
of  the  cafe.  Was  to  be  preftRned  retro  to  the  date  of  the  bond,  was 
mentioned  as  6ne  foundation  of  this  opinioti ;  but  the  deciiion 
was  refted  chielly  on  the  general  prefumption  pleaded  for  the 
purfuer.   • 

Tbc 


520  DECISIONS    OF    THE  NoCCXXL 

chafing  the  rights  of  creditors,  provided  they  make  no  ufe  of 
them  as  a  title  to  poflefs  the  eftate.  Accordingly,  fince  the  date 
of  the  ilatute,  the  mere  ad  of  purchafing  a  debt  has  in  no  cafe  been 
found  to  infer  a  pafDve  title;  and,  with  the  exception  of  Mr 
Erfkine,  it  has  been  the  uniform  opinion  of  lawyers,  that  a  paf- 
iive  title  was  not  incurred  by  fo  doing ;  Fountainball  and  Forbes, 
7th  June  1 710,  Watfon ;  20th  July  1759,  Macneil ;  Bankton,  vol. ii. 

P-354-  §10^-  P-3<59- 

Two  of  the  Judges  confidered  themfelves  obliged,  by  the  words 
of  the  ilatute,  to  hold  the  mere  ad  of  purchafing  a  debt  fiifii-. 
cient  to  infer  the  pafEve  title ;  but  the  reft,  upon  the  grounds  laft 
ftated,  were  of  the  oppofite  opinion.  The  defender,  (it  was  fur* 
ther  obferved),  by  bringing  the  eftate  to  faie,  had  wSted  fairly ,  and 
had  conftituted  himfelf  truftee  for  all  concerned  ^  and  if,  in  pur- 
chafing the  debts,  he  ihonld  obtain  any  benefit,  he  would  be  bound 
.to  communicate  it  to  the  other  creditors. 


€t 


The  Lords  found,  ^^  That  the  purchafe  of  the  debts  in  quefiion 
by  the  defender,  upon  his  father^s  eftate  of  Barbreck,  does  not 
fubjed  him  in  an  univerfal  paflive  title,  and  therefore  repelled 
the  defences :  Found  the  defender  bound  to  fulfil  the  agreement 
entered  into  with  the  purfuer,  in  terms  libelled.*' 

Lord  Ordinary,  Swinton.  A8t.  Lord  Advocaii  Dundas^  A.  CampheU  yaoiaa 

Alt.  SoKcitQr^Geaeral  Blair^  Geo.  Ferguffwu  Ckrk,  Home. 

D.D. 


yi^  CCXXII.  June  14*  xj^. 

JAMESBRODIE, 


AGAINST 

The  MAGISTRATES  and  TOWN-COUNCIL  of  Nairn,  the 
Earl  of  FINLATER,  and  DAVID  DAVIDSON. 

Salmon-fishing* — Property. — Wbcn  a  per/on  has  a  grant  offalmon- 
fiping  in  a  river ^  wbicb^  at  the  date  of  the  grants  ran  into  tbe  fea 
oppofite  to  bis  own  lands ^  upon  its  afterwards  cbanging  its  courfe^  and 
difcbarging  itfelf  into  tbefca  oppofite  to  tbe  property  of  bis  neighbour^ 
who  bas  a  rigbt  to  tbe  fea-fifbing  tbere,  tbe  former  continues  to  bave 
an  exclufive  rigbt  to  tbefijbing  in  tbe  river ^  fo  far  as  it  is  diftinguifb- 
able  from  tbefea^ 

THE  property  of  the  burgh  of  Nairn,  on  the  Murray  Frith, 
is  bounded  on  the  eaft  by  the  barony  of  Lochloy  and  Inch- 
och,  belonging  to  James  Brodie,    In  1589,  James  VI.  granted  a 

charter 
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charter  to  the  Magiftrates  of  the  burgh,  and  their  iucc-efTors, 
confirming  their  former  privileges,  and  particularly,  that  **  lie 
"  zaires  infra  fluxum  maris  didi  portus  conftruendi,  ac  fuper  lie 
*^  ftellis,  tam  in  aqua  dulci  quam  falfa,  infra  omnes  bondas  et  li- 
"  bertate»,  didli  noftri  burgi  pifciandi,  cum  libertate  de  lie  tug-net 
"  infra  mare,  aliifque  omnibus  privilegiis,  afiamentis,  libertatibus 
"  et  commoditatibiis.  id  quibus  ipfi,  eorumve  prcdecefTores,  ali- 
**  quibus  temporibus,  retroadis  in  ufu  et  poflellione  extiterunt  infra 
**  diijlum  noftrum  vicecomitatum  de  Nairn.^' 

Thefe  fiihings  were  afterwards  fened  out  by  the  burgh,  and  now 
belong  to  the  Earl  of  Finlater  and  David  Davidfon, 

Mr  Brodie  and.  his  predeceflbrs  have,  from  time  immemo- 
rial, been  infeft,  "  in  all  and  fundry  fiihings  of  the  faid  lands  of 
^'  Lochloy  and  Inchoch,  as  well  of  falmon  as  other  fifhings,  as  well 
^/  in  fait  as  i&  freik  waters/' 

The  burgh,  or  their  vafials,  had  b^cn  accuilomed,  befides  their 
fea  or  flell  fiihings,  to  pofiefs  excliifiyely  the  fifhings  in  the  river 
of  Nairn,  which  ran  eaftward  into  the  fea,  oppofite  to,  and  con- 
fiderably  within,  the  property  of  the  burgh  j  but  as  the  coaft  con- 
fifts  of  loofe  fand  or  gravel,  the  river  frequently  ihifts  its  chan- 
nel ;  and  about  twenty  or  thirty  years  ago^  it  came  to  run  into  the 
fea,  at  low-water,  oj>pofite  to  the  property  of  Mr  Brodie. 

In  order  to  fettle  a  variety  of  queflions  which  arofe  in  confe- 
quence  of  this  change  in  the  courfe  of  the  river,  Mr  Brodie 
bfought  an  adion  of  declarator  againflr  the  Maglftrates  of  Nairn 
and  their  vaflkls,  in  which  a. proof  was  led. 

The  boutidary  between  the  refpedlive  fea-fifhings  was  fixed  by 
the  Court,  according  to  the  title-deeds  of  the  parties,  and  the  evi- 
dence adduced. 

As  to  the  fifliing  in  the  river,  it  was  thought,  that,  at  low- water, 
the  defenders  had  an  exclufivc  right  to  it,  notwithftanding  the 
change  jti  the  courfe  of  the  river,  agreeably  to  the  decifion,  Kames, 
December  1752,  Straiton  againft  FuUarton,  as  varied  by  the  judg- 
ment of  the  Houfe  of  Lords,  8th  April  1756 ;  and  that,  at  high- 
water,  the  fifhing  in  the  river,  fo  far  as  covered  by  the  fea  oppo- 
fite to  the  purfuer*s  property,  was  included  under  his  fea-fi{hing. 

The  Lords  unanimoufly  found,  '*  That  the  purfuer  has  no  right 
"  of  falmon-fifhing  in  the  river  of  Nairn,  fofar,  and  at  fuch  times, 
"  as  the  ftream  of  water  of  the.  faid  river  can  be  diftinguiflied 
"  from  the  water  of  the  fea.** 

Lord  Ordinary,  ^uJtict-Clerh.         Aft.  SoHtitor-Gefitral Blair,  M.  Ro/s,  Mony penny. 
Alt.  Gto,  Ttrgttjfon,  C.  Hopt.  ,    Clerk,  Cordon.  •    • 

D.  a 
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No  CCXXHI.  June  15.  1795, 

The  Reverend  D  A  V  I  O    £  RO  W  N, 


AG  A  INST 


WALTER    HUNTER/ 


Teinds. — "The  right  of  the  minijler  to  the  vicaragi^titbes  of  bog^ay 
will  not  entitle  bim  to  claim  the  tit  be  qf  bay  from  fown  grafsyaltbcugb 
bog'bay  Jhould  no  longer  grow  in  the  parifh. 


MR  BaoAVN^  mlniflier  of  Cralling,  xaifed  an  adion  of  declara- 
tor againft  Walter  Hunter^  and  the  other  heritors  of  the 
parifh,  for  afcertaining  his  right,  to  draw  vitarage-teinds,  in  the 
courfe  of  -which  he  eftablifhed,  that  his  predeqqflbrs  had  been  in 
ufe  of  drawing  the  tithes  of  a  variety  of  articles,  and  among 
others,  of  bog-hay.  It  appeared,  however,  *that  no  hay  of  this 
Ibrt  now  grew  in  die  parifh^  and  that  it  never  had  been  produced 
in  any  confiderable  quantities,  except  on  a  piece  of  ground  called 
the  Warlie  Meadow,  which,  for  many  years  paft^  had  either  been 
paftured  or  in  tillage. 

The  Lords,  **  on  advifing  the  proof,  found,  ITiat  the  piirfuer,  as 
minifter  of  the  parifh,  is  titular  of  the  vicarage-tithes  payable 
out  of  the  .lands  belonging  .to  the  defender,  (Mr  Hunter),  and 
has  right  to  draw  the  tithe  of  lambs,  wool,  lint,  hemp^  and  na- 
tural hay,  but  not  of  hay  made  fromfown.grafk.'* 


Mr  Brown  reclaimed  againfl' this  judgment,  in  fo  far  as  it  de- 
nied him  the  tithe  of  artificial  hay,  and     - 

Pleaded:  The  difufe  of  bog-hay  has  arifen  from  the  improved 
flate  of  agriculture,  the  fame  land  which  formerly  produced  it  be- 
ing now  fown  frequently  with  artificial  grafs.  It  would  be  hard, 
therefore,  that  while  the  heritor  profits,  the  minifter  fhould  fuffer. 
Befides,  there  is  not  that  eflential  difference  between  the  two  forts  of 
hay  which  can  admit  of  the  one  being  tithable,  and  the  other  not. 
And  although  the  minifter  be  a  gainer  by  the  improvement  in  the 
quality  of  the  hay,  it  is  equitable  that  he  fhould  be  fo,  in  order  to 
compenfate  for  the  lols  he  may  fuftain  by  other  articles  of  pro- 
duce going  into  difufe.  Thus  hemp,  an  article  liable  to  vicarage- 
tithe,  and  formerly  produced  in  great  quantities,  is  no  longer 
raifed  in  the  parifh. 

Anfwered ; 


Juntt79^. 
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Anfwered  for  Mr  Hunter :  Cuftom  is  the  fole  rule,  both  as  to  the 
place  whence  vicarage-tithes  are  to  be  drawn,  and  the  articles 
liable  to  be  tithed ;  Stair,  b.  2.  t,  8.  §  6. ;  Bank.  vol.  ii.  p.  53.  §  140.; 
Forbes,  p.  351- j  Stair,  24th  November  1665,  Bifhop  oC  the  Ifles  ; 
28th  November  1676,  Schiel ;  nth  February  1665,  Scott.  But  the 
proof  eftablifhes  thp  ouTfuer*^  right  xo  bog-hay  only,  a  fpecies  to- 
tally different  either  from  ley-hay  or  fown  grafs.  Both  are  great- 
ly more  valuable,  and  the  latter  is  raifed  only  upon  ground  in  a 
high  ftate  of  cultivation,  which  no  farmer  would  fow  with  feed 
gathered  from  bog-hay.  Befides,  were  the  purfuer  to  prevail,  the 
defender  would  not,  as  formerly,  have  to  pay  the  tenth  of  the  Spon- 
taneous produce  of  the  ground,  but  a  tenth  of  the  return  for  the 
money  which  he  has  laid  out,  and  for  the  feed  and  induftry  which 
he  has  bellowed ;  and  thus  the  improvement  of  the  country, 
would  be  difcouraged,  and  the  value  of  the  purfuer*s  viqarage  tithes 
exorbitantly  increafed.  -  Neither  is  the  diuifeof  bog-hay  any  real 
hardfhip  on  him.  It  was  at  no  period  of  much  value;  and,  at  any 
rate,  it  is  an  infeparable  quality  of  tithes  of  all  forts,  that  they 
.itnpot-t  no  reftridion  upon  proprietors  in  the  cultivation  and  ma- 
nagement of  their  grounds. 

At  all  events,  the  claim  could  reach  only  to  rpw:n. grafs  growing, 
on  Warlie  meadow,  there  being  no  proof  pf  .the  tithe  of  bog-hay 
having  been  drawn  from  any  other  part  oif  the  parilh  y  29th  No* 
vember  1678,  Biraie. 

•       :    (  .  .... 

Several  of  the  Judges  were  for  fiipporting  the  purfuec's  claim. 
It  is  hardlv  poffible  (it  was  obferved)  to  draw  the  line  between 
one  fort  or  hay  and  another 3  ai^dby iiich  a  diftindion,  the  pay- 
ment of  teinds  from  hay  might  be  entirely  evaded,  merely  by 
throwing  a  few  feeds  among  natural  grafs. 

A  eonfiderable  majority  were,  however,  for  refufing  the  defire 
of  the  jjetition.  All  attempts  (it  was  (kid)  to  extend  the  right  of 
the  titular  are  jufUy  unfavourable.  Bojg;-hay  is  a  different  Ipecies 
from  artificial  grafs,  and  teinds  admit  01  no  furr^igMum^ 

The  Lords  *'  adhered.'' 


Lord  Ordinary,  EJkgrove. 
Alt.  Rglhnd^  R»  Bodgftm  City. 


Aft.  Arch.  CamfiiBjuDm. 
:  Cleckf  H9me. 


K,D, 


6  R 
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V 


No  CCXXIV.  June  3i.  179S. 

ROBERT  SKIRVING  and  GEORGE  YOUNG^ 


AGAIN&T 


ROBERT    VERNOR. 


Tack.^Kxrk.— ^Part  and  Pertinent. — Suitable  accommodation 
in  t bat  part  oftbe  area  oftbe  parijb-cburcb  which  belongs  to  the  land- 
lord^ is  held  to  be  included  in  a  leafe  of  lands. 

ROBERT  Vernor,  in  1763,  obtained  a  leafc  of  a  farm  belong- 
ing to  the  Earl  of  Wemyfs,  in  the  parifli  of  Inverefk.  His 
Lord(hip's  fador,  at  the  fame  time,  wrote  a  letter  to  him,  men- 
tioning, that  as  he  had  agreed  to  repair  and  keep  in  good  order  his 
Lordfhip^s  property  in  the  church  during  the  leafe,  he  was  in  re* 
turn  to  be  allowed  to  poflefs  or  fubfet  the  whole  of  it. 

Vernor's  leafe  expired,  and  was  renewed  in  17835  and  he  conti- 
nued to  poflefs  and  let  out  the  EarPs  feats  in  the.  church  as  former- 
ly, but  without  any  expreft  authority  from  his  landlord.  In  1794, 
however,  Robert  SkiWing  and  dedree  Yoting,  who  hold  large 
farms  in  the  parifh  under  the  Earl,  oh  leafes  commencing  in  1792, 
which  give  them  right  to  the  jands,  •'  with  all  liberties  and 
"  freedoms  belonging  thereto,' •  priifented,  ^ith  confent  of  their 
landlord,  a  petition  to.  the  Sheriff,  pra/lng  that  the  area  in  the 
church  belonging  to  the  Earl  might  be  tiivided  among  hig' teoanti, 
accdrdin^  to  ihe  rents  p^id  tiy  ea^h. 

A  plan  was  accordingly  nlade*  but,  and  the  Sheriff  ordered  the 
divifion  to  take  i^ace  in  terms  of  it.  . 

In  an  advocation,  Vernor,  inter  alia,  ditfpvted.  the  title  of  the 
purfuers  to  infift  in  the  divifion,  as  their  leafes  gave  tkem  no  ex- 
prefs  right  to  feats  in  the  church;  contending,  that  the  |Lrea  of  the 
church  is  the  property  of  the  heritors,  who  ^ay  ii^bfe|^  it  at  plea- 
fure  I  and  that,  accordingly,  the  Earl  of  Wemyis  had  exerted  that 
right,  l>y  his  grant  to  the  defender,  which  muft  be  confldered  as 
renewed  with  his  leafe  of  the  lands. 

The  purfuers 

■  / 

Anfwered :  The  right  of  an  heritor  in  the  area  of  the  church  is 
not  perfonal  to  himfelf,  but  is  infeparable  from  the  pofleiCon  of  the 
lands,  and  common  to  himfelf,  his  family  and  tenants  ;  the  pur- 
fuers, therefore,  would  have  been  entitled  to  make  their  prefent 
claim,  although  their  leafes  had  not  exprefsly  given  them  all  the 
freedoms  and  liberties  conneded  with  the  lands,  and  even  in  op- 
portion  to  the  Earl  of  Wemyfs  >  but  the  claufe  in  the  leafe,  and 

the 
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.the  cbnfent  of  Kis  liordfliip,  make  their  cafe  the  more  favourable. 
.Befidesi  Vernor's  grant  of  the  feats  has  not  been  renewed  along 
*with  his  leafe  of  the  lands. 

The  Lord  Ordinary  reported  the  caufe  on  memorials, 

« 

The  Lords  remitted  "  to  the  Sheriff,  to  find,  that  the  Earl  of 
"  Wemyfs's  tenants  in  the  parifh  of  Inverelk  are  entitled  to  be  ac- 
"  commodated  with  fuitabl^  feats  in  their  pari(h-church  of  In- 
**  verefk,  and  to  make  a  fair  and  equitable  divifion  of  his  Lordfliip's 

area  in  that  church  accordingly ;  and  found  MelTrs  Skirving  and 

Young  entitled  to  their  expences." 


Xord  Reporter,  MMvm.        JLA.  Cmllek'. .       Ak.  Cerllii.       Glerk,  SintUur. 

D.  D. 


AM tkr*  • 


No  CCXXV.  '  June  34.  1796. 

GEORGE    STEWART, 

The  REPRESENTATIVES  Hof  Patrick  Grimmond. 

Removing. — T!be  heirs  of  a  tenant  far  life  may  be  removed fummarily 
betwgen  terms. 


\ 
\ 


IN  i74by  Patrick  Grimmond  eptered  into  poGeffipn*  af  the  mill 
and  mill-lands  of  AirntuUy,  on  a  liferent  leafe.  He  died  19th 
April  1796,  and  on  the  25th  of  that  month,  Mr  Stewart  the  land* 
lord  prefentcd  a  petition. to  the  Shertff-of  P.erthfliirc,  i>raying,  That 
his  repfefentatiires  might  be  remored  fummarily  from  th6  poflef- 
ftdn*'.^;  ^  •   •  '^-^         ••^■^    •  •'»  ..?  *••  ; '  • 

The  SherifF-fubilitute  pronounced  the  ibllowing  interlocutor: 
"  Finds  it  alleged  by  the  purfuers,  and  not  denied  by  the  defen- 
'*  der,  that  Patrick  Grimmond,  the  liferent  tackfman  of  the  farm 
*^  in  dneftiort,  died  upoti  Tuefday  the  19th  April  lad :  Finds/  That 
'*  inu)  fair  as  the  grcnrnd*  were  fowfl  at  the  death  of  the  liferenter, 
<^  thW  deftndert  will  b*  entitled  to  reap  the  cropthterepf,  on  pay- 
**  ing  a  proportion  of  the  whole  Fents  cfFeirih^  theSetb  j  but  finds, 
•^  that  they  hare  nfo  Tight  nor  title  to  foWor  reap  any  otflicr  part  of 
**  the'fafttl,  Wdr'.tb'tfft  thie  grafs  thereon,  whether' fown  or  natural; 
**  and  decerns  fummary  removing  afi^ainft  them^  with  the  explana- 
*'  tlott  foresaid :  And  with  this  irarmer  explanatipny  -  that  in  fo  far 
'*  as  the  dfefund  has  laboured  jgWund  taot  Town  at  the  time  of  his 
^\  death,  or  the  defenders  fince  that  period '  hate  laboured  fuch 

"  ground^ 
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ground,  the  purfiier  mud  pay  a  ^m^ /J^  price  forfuch  labour ; 

and  further  decerns  the  defender  to  pay  the  purfiiers  L.  20  Scots 
*^  of  damages  and  expences  in  cafe  they  fail  to  remove;  but  iiiper- 
"  fedes  extrad  till  to-morrow  at  eleven  o'clock  forenoon.*' 

A  bill  of  advocation,  prefentedbyGrimmoad'sTeprelcntatives, 
againft  this  judgment  having  been  refiifed,  they  prefented  a  re- 
claiming petition,  containing  an  argument  in  law,  lubftantially  the 
fame  with  that  which  was  maintained  by  Michie's  reprefenti- 
tives,  in  the  queftion  between  them  and  Saron  Gordon.  See  N^\ 
CXLVI. 

r    ■  ■     . 

The  Court  confidering  it  as- fixed  by /that  deoiiien^  That  the  re- 
prefentatives  of  a  liferent  leflee  may  be  removed  dunmarily,  una- 
nimoufly  ^*  refnfed  the  petition,*'  without  anfwers. 

.Lord  Ordinary,  Swimon.  For  the  PetitionerSy  Hqgart.  Cleik,  ColjmiouM. 

R.  IX 


Mrs    JEAN    DOUGLAS, 


I  • 


AGAINST 


JOHN     MASON. 


Arrestment.— Trust. — Wben  an  heritable  fubjeB  is  vejled  intruftees 
for  payment  of  legacies,  the  inter  eft  of  tbe  legatees  may  he  attached  by 
arreftment. 

Competition. — ^n  arreftment  and  an  ajignation  ranked  pSLti  pzfTu, 
where  the  execution  of  the  former  bore  to  have  taken  place  between  one 
and  two,  and  the  intimation  of  the  latter  between  two  and  three  of  tbe 
afternoon  of  tbe  fame  day. 

JAnet  Buchanan  conveyed  her  eftate  of  Craigievern  in  truft» 
for  payment  of  her  debts  and  legacies,  particidarly  of  L.  100 
left  by  her  to  Walter  Monteatb,  which,  upon  her  deaths  he  af- 
iigned  to  his  mother  Mrs  Jean  Douglas.  The  aflignation  was  in- 
timated to  the  truftee  on  tbe  3d  March  1792,  between  two  and 
three  in  the  afternoon,  as  appeared  from  a  jotting  on  the  afligna- 
tion figned  by  him,  but  not  holograph.. 

John  Mafon,  a  creditor  of  Walter  Monteath,  ufed  an  arreftment 
in  the  hands  of  the  truftee,  as  the  execution  bore,  between  one  and 
two  of  the  afternoon  of  the  fame  day.  » 

At 
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At  this  time  the  truft-eftate  had  not  been  fold.  After  the  fale, 
the  truftee  brought  a  multiple-poinding  againft  Mrs  Douglas  and 
John  Mafon ;  in  which  Mrs  Douglas  objeded  to  Mafon^s  intereft. 
That  as  the  truft-eftate  was  heritable  in  March  1792,  Walter  Mon- 
teath's  intereft  in  it  could  not  be  attached  by  arreftment ;  Durie, 
:29th  July  1634,  Laird  of  Lugton  againfl  Creditors  of  Difhington. 

Anfwered :  Walter  Monteath  had  z,jus  creiiti  againfl  the  truftee, 
for  attaching  which^  arreftment  was  the  proper  diligence  i  25th 
February  1780,  Grierfon  againft  Ram(ay* 

The  Lord  Ordinary  preferred  John  Mafon. 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  the  Court 
conlidered  the  competency  of  the  arreftment  to  be  fettled  l)y  the 
cafe  of  Grierfon.  And  it  was  further  obferved,  That,  in  order  to 
give  an  arreftment  a  preference  to  an  aftignation,  Lord  Stair  is  of 
opinion,  that  the  execution  of  the  one  muft  precede  the  intima- 
tion of  the  other  at  leaft  three  hodrs  \  and  that  at  leaft  there  muft 
be  fuch  an  interval  of  time  between  them,  as  to  preclude  the  pofli- 
bility  of  miftake  as  to  their  priority,  of  which,  particularly  as  the 
two  ads  were  not  performed  by  the  fame  perfon,  there  was  not  ia 
this  cafe  fufficient  evidence* 

The  Lords  ^  found,  That  the  parties  fell  to  be  preferred  pari 

Loi4  Otdiaaij^  Swimon*  For  Mn  Doughs,  jtrciu  CampiiU  yudor. 

Alt..  Omu  Blt$Vfm.  Clerki  Home. 

D.  D. 
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N°ccxxvn.  >»^  30. 1796 

MARK    PR  INGLE, 


■AGAINST 


JMajor  GEORGE  LEWIS  MACMURDO. 


•   » 


Tack.— Implied  OBLicATiaN*— -^  tenant  is  not  entitled  to  di/pqfeof 
any  part  of  the  fodder  raifed  on  bis  farm ,  except  bis  bay,  and  tbejlnm 
of  bis  outgoing  crop. 


^^AjoR  Macmurdo  obtained  from  Mark  Prmgle  a  leafe  of  the 
IVJ  f^rm  of  Fairniiee  in  Selkirkihire^  for  eleven  years  aind  a  half, 
by  which,  befides  obliging  himfelf  to  pay  a  fuitable  rent,  he  be- 
«catne  bound  to  lay^own  a  confiderable  part  of  the  lands  with  bar- 
ley, clover,  and  rye-grafs,  "  two  years  previous  to  the  iffiie  of  the 
'^  tack,  and  to  leave  the  fame  in  grafs  at  that  period ;  the  land  to 
*'  beprbperly  manured  with  lime  or  dung  wkh  thie-bariey  crop." 

Major  Macmurdo,  at  firft  refided  on  this  &ttn,'bQt  he  after- 
wai^s  took  another  in  Dumfries-fhire,  to  which  he  removed,  lea- 
ving Fairniiee  to  be  managed  by  fervants. 

fii  autumn  1795,  Major  Macmurdo  advertifed  a  fale  of  the 
growing  crop  upon  it ;  referving  as  much  as  was  neceflair  for  the 
maintenance  of  the  fervants  and  horfes  employed  on  the  rarm. 

Mr  Pringle  applied  to  the  Sheriff  to  prohibit  the  fale* 

The  Sheriff  ordered  Major  Macmurdo  to  give  in  a  condefcen- 
dence,  from  which  it  appeared,  that  the  farm  confifted  of  63  acres, 
of  which  23  were  under  crop,  that  there  had  been  17  bolls  of  oats 
fown  on  it,  and  that  it  had  been  chiefly  laboured  by  two  horfes. 

The  Sheriff  afterwards  appointed  ^certain  farmers  **  to  vifit  and 
**  infped  the  corns  upon  the  farm  of  Fairniiee,  and  to  fet  off  as 
"  much  thereof  as  fhould  be  fufficient  for  the  maintenance  of  two 
"  horfes,  from  the  time  the  com  ihould  be  reaped  until  Whitfun- 
"  day  next  J  appointed  the  defender  to  confume  the  fame  upcHi  the 
"  farm,  with  fuch  beads  as  he  ihould  think  proper  ibr  that  pur- 
'*  pofe;  and  granted  warrant  to  fell  and  difpofe  of  the  remainder 
"  of  the  crop,  he  always  finding  caution  to  the  purfuer  for  the 
^'  current  year's  rent.'* 

The  fale  accordingly  took  place;  but  two  days  after,  Mr  Pringle 
applied  for  an  advocation  of  the  procefs,  and  an  interdii^,  to  pre- 
vent the  corns  from  being  carried  off  the  grounds. 

The 


U 
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The  interdid  was  at  firft  granted;  and  afterwards  the  L')rd  Or- 
dinary on  the  bills  pafled  the  bill,  but,  *'  in  refpedt  that  part  of 
the  crop  was  fold  in  terms  of  the  Sheriff's  interlocutor,  before 
the  bill  was  prefented,  removed  the  interdidl,  without  prejudice 
to  any  claim  of  damages  competent  to  the  complainer,  on  ac- 
**  count  of  part  of  the  crop  being  fold/' 

In  the  advocation,  the  purfuer  contended,  imo,  That  it  necefla- 
rily  followed,  from  the  claufe  in  the  leafe  obliging  the  defender 
to  leave  part  of  the  farm  properly  manured,  that  he  was  to  con- 
fume  the  whole  fodder  upon  it.  zdly,  That  at  any  rate,  this  was 
an  implied  obligation  on  every  leflee  of  lands ;  Gilmour,  N^  144. ; 
1776,  Macmurray  againft  Sir  William  Maxwell;  1785,  Duke  of 
Roxburgh  againft  Archibald  *. 

The  Lord  Ordinary  found,  "  That  though  there  was  no  exprefs 
"  claufe  in  the  contrad  of  leafe  granted  by  the  purfuer  Mr  Pringic 
"  to  the  defender  Major  Macmurdo,  which  ties  him  down  from 
carrying  off,  or  otherwife  difpofing  upon,  the  whole  fodder  or 
ftraw  that  may  be  produced  on  the  farm  of  Fairnilee^  yet  that 
"  he  is  not  at  liberty  fo  to  do,  in  oppofition  to  the  will  of  the  land-  ^^^"^^ 
"  lord;  as,  were  {uch  condud  to  be  tolerated,  it  would  be  at-  'v^^ 
tended  with  ruinous  confequences  to  the  ground,  as  well  as  re- 
pugnant to  the  general  mode  of  cultivation  in  the  country ; 
and  therefore  prohibited  and  difcharged  the  defender  from  fell- 
ing off  in  future,  either  by  public  roup  or  private  bargain,  the 
"  fodder  on  (aid  farm  of  Fairnilee,  and  ordered  him  to  confumc 
the  fame  ther^ndiirihg  the  remainder  of  his  leafe." 


U 


it 
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In  a  reclaiming  petition,  the  defender  ftated,  in  point  of  fad, 
that  he  had  made  great  improvements  on  the  farm  fince  his  entry 
to  it ;  that  he  propofed  to  manure  it  with  compoft  dunghills  an- 
nually ;  and  that  it  was  the  pradlct  in  Selkirklhire  for  tenants  to 
fell  corns  on  the  foot  without  challenge. 

In  point  of  law,  he 

Pleaded :  The  leafe  in  queftion  contains  no  ftipulation  which  in- 
fers a  prohibition  on  the  tenant  to  difpofe  of  the  jfodder  produced 
on  the  grounds,  and  no  fuch  limitation  arifes  from  the  nature  of 
the  contrad.  A  tenant  is  abfolute  proprietor  of  the  fruits,  and 
as  fuch,  may  difpofe  of  them  a$  he  thinks  proper.  The  landlord 
can  require  nothing  nlore  than  rfiat  he  fhall  labopr  the  ground y?//- 
va  ret  fubjlantia^  and  reftore  it,  at  the  end  of  the  leafe,  in  as  good 
condition  as  he  found  it;  Er(k.*b.'2.  §  6.  t.  39.  Befides,  the  pro- 
hibition contended  f6r  would  prevent  the  inhabitants  of  towns, 
and  tenants  of  grafs- farms,  fitom  providing  themfelves  with  ftraw 
For  feeding  and  littering  their  cattle,  and  other  purpofes. 

Ohfervcd 

-*  The  two  laft  oot  collcfied. 


And. his  Lordfhip,  on  rehearing  the  caufe,  found  the  defender 
was '.entitled  to  (ell  his  hay,  and  the  ftraw  of  his  outgoing  croji,  * 
but  quoad  ultra  adhered  to  the  former  interlocutor. •• 


530  DECISIONS^T    THE        No  CCXXVAL 

Obferved  on  the  Bench :  A  tenant  cannot  fell  fodder  ofi^his  lands, 
unlets  he  either  bargain  with  the  purchafer  for  the  dung  produced 
from  it^  or  purchafe  as  much  for  the  ufe  of  his  farm. 

The  Lords  unanimoufljr  "  refufed  the  petition,*'  without  an- 
fwers, 

^^Lord  Ordinarjr,  Craig.  For  the  -Petitioner,  -Haj.  Clttfcj  MmssUu 


f    < 
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WILLIAM    M  U  R  C  H  I  E, 

A  G  A  I  K  t  T 

JOHN    MACFARLANi. 


"IBill  of  Exchange. — F9.E^VMVTioiJ.-^jifHonrffu/ed on^  billttAere 
the  date  appeared  ex  facie  to  have  been  altered^  though  it  did  not  ap- 
pear by  whom,  or  for  what  purpofe  the  alteration  had  been  made. 


WILLIAM  MuRCHiE,  OH  the  4th  July  1793,  remitted  to  the 
agents  for  the  Paifley  Union  Bank  at  Newton-Doliglas,  to  be 
placed  to  his  credit  when  paid,  a  bill  drawn  by  John  Caven,  accepted 
by  William  Alexander,  and  indorfed  by  Caven,  John  Crofbie  and 
John  Macfarlane,  dated  17th  June  1793,  and  payable  two  months 
after  date.  On  the  5th  July,  the  agents  for  the  Bank  wrote  to 
Murchie,  acknowledging  receipt  of  the  bill,  and  mentioning,  that 
it  would  be  payable  on  the  20th  Auguft ;  and  it  was  accoxdingly 
marked,  "  i7th-2oth  Auguft/'  by  one  of  the  clerks. 

The  bill  was  protefted  for  non-payment,  on  the  20th  Augufi, 
and  the  difhonour  immediately  intimated  to  all  concerned,  and 
particularly  to  Macfarlane ;  who,  having  afterward  been  charged 
for  payment  of  it,  raifed  a  fufpenfion,  in  which,  inter  alia,  he 
ilated.  That  the  bill,  when  he  indor£ed  and  returned  it  to  the  ac* 
cepter,  for  whofe  accommodation  it  was  executed^  was  dated  7th 
June :  That  the  figure  "  i  **  was,  ex  facie  of  the  bill,  an  Mter  ope- 
ration, performed  perhaps  by  the  accepter,  in  order  to  poftpone 
4he  term  of  payment,  or  by  the  charger,  at  his  deiire  5  and  he  pro- 

pofed. 
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pofed,  that  all  the  parties  concerned  in  the  bill  fliould  be  exa- 
mined, in  order  to  expifcate  the  fad. 

From  this  ftatement  he  inferred,  that  the  letters  (hould  be  fu- 
fpended:  imoj  Becaufe,  according  to  its  prgper  date,  the  bill  had 
not  been  duly  negotiated  :  2doy  Becaufe  the  bill  being  ex  facie  a  vi- 
tiated document,  no  adion  could  be  luftained  upon  it;  4th  vol. 
Termly  Reports,  1791,  Matter  and  others  againft  Miller;  unlefs, 
upon  the  principle  of  the  decifion,  27th  January  1795,  Gillefpie 
againft  Graham,  the  charger  could  eftablifh,  both  that  he  >^as  in 
bona  fide  to  receive  the  bill  as  a^rue  document,  (which,  from  the 
obvioufnefs  of  the  interpolation,  he  could  not,)  and  that  the  mifthke* 
had  been  occafioned  by  fome  fraud  or  negligence  of  the  fufpender, 
which  was  not  alleged. 

The  charger,  on  the  other  hand,  admitted,  that  the  figure  '^  i  *' 
had  a  different  appearance  from  the  reft  of  the  bill ;  but  he  ob- 
jeded  to  the  competency  of  the  examination  propofed,  and  con- 
tended, that,  in  the  circumftances  of  the  cafe,  the  alteration  could  ^ 
not  affed  the  validity  of  the  bill,  in  a  queftion  with  him,  an 
onerous  indorfee :  That  a  vitiation  in  a  document  is  prefiimed 
fraudulent,  and  renders  it  null  only  where  the  holder  of  it  can 
reap  fome  benefit  from  the  alteration ;  Did.  vol.  ii.  Prefumption, 
p.  152,  153. ;  but  that  from  its  being  eftablifhed  that  the  Mil  bore 
its  prefent  date  fo  ^arly  as  the  4th  July,  a  period  at  which  the 
charger  ^uld  have  no  intereft  to  make  the  alleged  alteration,  the 
fole  eflfea  of  which  was  to  poftpone  the  term  of  payment,  it  muft 
be  prefumed  to  have  been  made  by  fome  of  the  obligants  in  the 
bill  before  they  quitted  pofleflion  of  it. 

The  Lord  Ordinary  fuftaincd  the  reafons  of  fufpenfionj  and, 
upon  a  reclaiming  petition,  with  anfwers,  the  Lord$  almoft  una- 
niinoufly  **  adherei,'* 

Lord  Ordinary,  Swinton.         For  the  Charger,  Hay.         Alt.  Tumiiitt.  Clerk,  Home. 

D.D. 
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JOHN     LOW, 


AGAINST 


ANDREW    KNOWLES, 


Tack. — Assign  AxiONt — Where  a  lea/e  is  granted  to  ajftgnees^  low  far 
is  the  original  tenant  liable  to  the  landlord  for  the  rent  after  affignor 
^tion  ? 

Removing. — The  oEt  offederunt  1756,  §  5.  does  not  apply  unlefs  the 
tenant  be  a  full  yearns  rent  in  arrear  at  the  date  of  the  decrees  but  the 
landlord  is  not  obliged  to  accept  of  partial  payments. 


JOhn  Low  held  a  leafe  of  a  farm,  granted  in  farour  of  af- 
fignees :  One  half  of  the  rent  was  payable  on  the '  aoth  De- 
cember, and  the  other  on  the  20th  June,  for  the  crop  preceding. 

Low  afligned  the  leafe  to  Alexander  Wilfon,  who  again  ailigned 
it  to  Andrew  Knowles;  and  he  reaped  the  crop,  and  was  liable  for 
the  rent  of  the  year  1793. 

On  the  26th  June  1794,  Low  applied  to  the  Sheriff,  to  feque- 
flrate  Knowles*  effeds,  for  payment  of  the  rents  for  crop  1793  and 
1794 ;  and  on  the  fame  day  he  inilituted  an  adion  againft  him  on 
the  ad  of  federunt  1756 ;  concluding,  that  he  ihould  be  ordained  to 
find  caution  for  arrears,  and  the  rent  of  the  five  fubfequent  crops; 
or  to  remove  from  the  farm.  Wilfon,  who  had  received  a  partial 
payment  from  Knowles,  had  previoufly  become  bankrupt. 

Low  paid  the  rent  to  the  landlord  for  crop  1793  in  July  1794. 

The  fequeftration,  which  was  at  firfl  granted  by  the  Sheriff, 
was  recalled,  on  Knowles  finding  caution  for  the  rents  for  1793 
and  1794.  But  the  other  adion  was  aftjerwards  infifted  in;  and 
decree  of  removing  was  ultimately  pronounced  by  the  Sheriff  in 
February  1795;  by  which  time  Low  had  recovered  payment  of 
the  rent  for  crop  1793  from  the  cautioner  in  the  fequeflration, 
from  whom,  likewife,  in  Odober  1795,  he  got  the  rent  for  crop 

1794- 

In  an  advocation,  befides  an  argument  on  the  whole  circum- 

fiances  of  the  cafe,  two  general  queflions  occurred :  imo^  How  far, 

where  a  leafe  is  granted  to  aflignees,  the  original  tenant^  after  af- 

Hgnation,  continues  liable  to  the  landlord  for  the  rent,  and  confe- 

quently  has  any  title  to  infifl  in  a  removing  againfl  the  aflignees? 

And, 

2do^ 
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2doy  Whether  payment  of  arrears  before  decree,  does  not  ren- 
der further  procedure  on  the  ad  of  federunt  incompetent  ? 

The  Court  confidered  the  firft  queftion  to  be  attended  with  dif- 
iiculty,  and  one  upon  which  there  was  no  precedent ;  the  opinions 
of  Lord  Banktoa,  b.  2.  t.p.  §  14. ;  and  Mr  Erfkine,  b.  2.  t.  6.  §  34, 
(it  was  obferved)  who  think  the  cedent  ftill  liable,'  being  founded 
entirely  on  an  obfervation  incidentally  made  by  the  Court,  in  the 
cafe  Grant  againft  Lord  Braco,  reported  by  Kilkerran,  p.  532,  voce 
Tack,  which  was  decided  on  other  grounds. 

The  Court,  however,  had  no  occafion  in  this  cafe  to  determine 
the  point. 

On  the  fectmd  queftion,  the  purfiier  contended,^  that  the  ad 
of  federunt  gives  the  heritor,  *^  or  other  fetter  of  the  tack,"  up- 
on the  tenant's  becoming  a  year's  rent  in  arrear,  a  right  to  infift 
that  he  fhall  find  fecurity  for  arrears,  and  five  (ubfequent  crops, 
in  general  terms,  without  making  any  exception  in  his  favour,  on 
his  afterwards  paying  the  arrears  ;  and  that  the  contrary  dodrine 
would  deftroy  the  efied  of  the  ad  of  federunt,  as  a  bankrupt 
tenant  might  contrive  to  make  a  partial  payment,  although  he 
could  not  d5nd  fecurity  for  his  future  punduality,  which  was  the 
chief  objed  of  the  ad  of  federunt. 

The  defender  anfwered,  That  the  penal  confequences  of  the  ad 
of  federunt  could  not  be  meant  to  apply  irrevocably,  wherever  the 
term  of  payment  was  a  few  days  perhaps  elapfed ;.  and  that  there- 
fore the  caution  foimd  in  the  fequeflration,  and  fiill  more  the  pay- 
ments made  by  the  cautioner,  prevented  their  operation  in  thi« 
cafe. 

The  Lord  Ordinary  found,  that  the  ad  of  federunt  applied,  in 
refped  "  that  at  the  commencement  of  the  procefs  k  fiill  year's 
"  rent  was  refting  unpaid  by  the  defender." 

Upon  advifing  a  reclaiming  petition,  with  anfwers,  the  Court 
were  of  opinion,  that  to  found  a  removing  imder  the  ad  of  fede*- 
runt,  the  year's  rent  muft  be  due  likewife  when  the  decree  is 
pronounced 3  Seled  Decifions,  No.  2ii«  ;  but  it  was  at  the  fame 
time  obferved,  that  the  landlord  is  not  obliged  to  accept  of  partial 
payments. 

The  Lords,  (nth  March  1796),  aflbilzied  the  defender;  and  to 
this  judgment,  upon  confidering  a  fecond  petition,  with  anfwers, 
they  almoft  unanimoufly  "  adhered.'* 


Lord  Ordinary,  EJkgrwi.      AA.  John  CUrh^  Ar.  CamfMt jmor.      Alt. 
Clerk,  Gordon. 

D.  D. 
No  CCXXX. 
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No  CCXXX.  ^uly  s-  179^ 

WILLIAM  SCOTT,  Procurator-Fifcal  of  the  Gpunty  of  Mid- 
Lothian^ 

AGAINST 

WILLIAM  SMITH,  and  Others,  Chaife-hirers  in  Edinburgh. 

Jurisdiction. — Have  the  Jujliccs  of  Peace  power  to  reflate  the  rates 
of  hire  for  pojling  ? 


THE  Jufllces  of  Peace  for  Mid- Lothian^  in  1760  and  1761, 
had  fixed  the  hire  for  a  chaife  and  two  horfes,  travelling  poft, 
at  gd.  per  mile,  at  which  rate  it  continued  till  Odober  1795, 
when  William  Smith  and  others^  chaife-hirers  in  Edinburgh,  noti- 
fied, by  advertifement  in  the  newfpapers,  that  on  account  of  the 
great  rife  in  the  price  of  horfes,  oats,  and  other  articles  cpnneded 
with  their  trade,  they  meant  in  future  to  charge  i  s.  per  mile,  ex- 
clufive  of  the  King's  duty. 

Upon  this  William  Scott,  Procurator-fife al  for  the  county'*,  pre- 
fented  a  complaint  to  the  Jufiices,  praying  that  the  poftmafiers 
fhould  be  prohibited  from  making  any  addition  to  their  fares  with- 
out their  authority. 

The  defenders,  in  anfwer  to  ttie  petition,  contended,  that  the 
matter  did  not  fall  within  the  jurifdidion  of  the  Court. 

The  Juftices,  28th  Odlober  1795,  found  "  it  proven  by  the  ad- 
^^  mifCoh  of  the  defenders,  that  the  combination  complained  of, 
"  and  the  increafing  of  the  fares  for  poftine,  by  their  own  au- 
''  thority,  and  publifhing  the  fame  in  the  Edinburgh  xiewfpapers, 
*'  was  illegal  and  unwarrantable,  and  in  contempt  of  the  authori- 
^^  ty'ofth6<  Court ;  therefore.prohibited  and  difcharged  the  iaid  de- 
"  fenders,  and  all  others  concerned  within  this  county,  from  ex* 
"  ading  a  higher  rate  of  fares  than  thofe  which  were  in  ufe  to  be 
*^  exaiSted  previous  to .  the  attempt  made  by  them  in  ifpring  1793, 
until  otherwjfebrder^i by  the  Juftices^  and  that  under  the  pe- 
nalty of  twenty  fhillings  Sterling  for  each  tranfgreiiion :  And 
"  the  meeting  further  appointed  the  Jufiices  prefent  a  committee, 
^*  any  three  a  quorum,  to  meet  at  fuch  times  and  places  as  they 
*^  fhail  think  fit,  to  take  into  confideration  the  regulations  of  the 
'*  Tuflices  of  the  Peace  now  exifling,  relative  to  the  fares  ex- 
'*  igible  by  the  poflmafters,  with  power  to  receive  fiich  propofi- 
^^  tions  as  the  poflmaflers  fhall  think  proper  to  lay  before  them, 
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*^  and  to  report  the  whole  to  the  next,  or  any  fubfeqiient  itieeting 
*^  of  the  Quarter  Spflions.'* 

The  defenders  having  accordingly  applied  for  permiffion  to  in- 
creafe  their  fare,  the  Juftices,  after  hearing  parties,  "  Refufed  the 
**  poftmafiers  application  for  a  rife  in  their  fares  for  polling,  ad- 
*^  hered  to  the  judgment  pronounced  on  the  28th  OxSlober  lail,  and 
*^  continued  the  interdid:  thereby  granted/' 

The  defenders  complained  of  thefe  judgments  by  a  bill  of  ad* 
vocation,  in  which  they  flated  both  the  grounds  on  which  they 
thought  an  increafe  of  their  fare  reafonable,  and  alfo  the  argu- 
ment in  law  from  which  they  inferred  that  the  Juflices  had  na 
control  over  them« 

On  this  laft  point  the  poftmafters 

Pleadtd :  The  jurifdiiSlion  v^fted  in  Juflices  of  the  Peace  is  en- 
tirely (latutable ;  1609,  c.  7. ;  and  there  is  no  fiatute  which  gives 
them  a  power  to  regfulate  the  rates  of  pofting.  The  only  ftatutcs 
^hich  can  pof&bly  be  iuppofed  to  have  done  To,  are  1617,  c.  8. ; 
i633»  ^*  ^5*>  1661,  c.  38.;  and  16^9,  c.  16.  But  the  ad  1617, 
c.  8.  only  empowers  them  to  fix  the  **  wages ^of  labourers,  workr 
•^  men  and  fervants/^  and  "  to  fet  a  price  upon  craftfmens  work  j'* 
the  1633,  c.  25.  is  nothing;  more  than  a  ratification  of  the  for- 
mer; and  although  the  words  ufed  in  1661,  c.  38.  are  fome- 
what  different  from  thofe  in  the  ad  1617,  it  gives  them  no  broad- 
er jurifdidion  than  what  is  conferred  by  this  lafl  ftatute.  The  ad 
1669,  c.  i6«  again  gives  them  no  other  power,  except  that  of  re- 
gulating ^'  all  things  concerning  ferries  ;^'  a  circumftance  which 
flrongly  confirms  the  [dea  of  the  defenders,  as  it  ihews  that  it  re* 
quired  an  exprefs  ftatute  to  enable  the  Juflices  to  interfere  as  to 
the  fares  to  be  paid  by  paflengers  on  water ;  and  therefore,  had 
it  been  meant  to  extend  their  powers  to  the  regulation  of  thofe 
payable  by  travellers  at  land,  it  would  have  contained  a  fpecial 
^aufe  to  diat  purpofe. 

In  England,  from  which  we  bcMrrowed  the.inflitution  of  Juftlces 
of  the  Peace,  they  have  no  fuch  jurifdidion  as  is  here  claimed  ; 
Burn  voce  Servants,  art.  19. ;  Blackfione,  voL  i.  p.  428.  King  v.  Kel- 
ling;  M.  3.  G*  Mod.  Reports,  p.  140,  King  t;.  Gately. 

Indeed  there  would  have  been  no  expediency  in  giving  the 
Juilices  this  power,  as  the  competition  which  naturally  arifes  in 
fuch  cafes  will,  in  general,  (ufficiently  iecure  the  public  againft  un- 
reafonable  demands.  And  fhould  there  even  be  a  few  inftances, 
where,  frcnn  peculiar  circumflances,  a  chaire-birer  may  be  enabled 
to  exad  an  exorbitant  price,  e.  g.  a  ilage  where  there  is  only  one 
inn,  the  offender  may  be  profecuted  at  common  law  for  extortion. 

Anfwered:  It  is  impoflible  that  any  Scots  (latute  fhould,  in  Hrmi- 
nisy  empower  Juflices  of  the  Peace  to  fix  the  rate  to  be  paid  for 
poft-chaifes  ;  becaufe  before  the  Union  they  were  unknown  in  this 
country.  But  it  is  obvious,  from  the  ad  1669,  c.  i6.  that  the 
Legiflature  meant  to  empower  Juflices  of  the  Peace  to  prevent 
iiQpofition  on  travellers  \  and  accordingly^  it  appears  from  the  pro- 
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ceccHno's  of  the  Juftices  of  Mid-Lothian,  in  1760  and  1761,  that 
they  have  been  in  ufe  to  reo;ulate  the  rates  of  pofting. 

Neither  does  it  follow,  from  the  Juftices  of  Peace  in  England  not 
havinj^  this  power,  that  it  fliould  not  fall  under  the  province  of 
ihofe  in  Scotland.  It  is  nearly  two  centuries  fince  they  were  ap- 
pointed in  this  country ;  and  as  all  jurifdiftions  may  here  be  ex- 
tended  by  ufage,  they  may  have  acquired,  during  that  period,  ma- 
ny jx^wers  not  poflefled  by  their  brethren  in  England. 

And  however  juft  the  dodrine  may  be  in  moft  cafes,  that  the 
price  of  commodities  will  find  their  own  level,  it  will  not  hold 
with  regard  to  pofting.  A  traveller,  in  general,  wants  the  time, 
and  frequently  the  opportunity,  neceflary  for  making  a  fair  bar- 
gain. The  defenders,  by  allowing  that  a  chaife-hirer  is  punifli- 
able  for  extortion,  in  truth  concede,  that  he  ftands  in  a  predica- 
ment different  from  other  tradefmen.  A  (hopkeeper,  for  inftance, 
may  refufe  to  fell  his  goods  at  any  price,  or  he  may  charge  twenty 
times  their  value,  without  committing  a  wrong  which  the  law  can 
take  hold  of.  But  a  chaife-hirer  muft  give  his  horfes  and  chaife 
to  the  firft  comer,  and  that  too  at  a  reafonable  rate.  The  bufinefs 
of  pofting,  therefore,  as  a  matter  of  police,  falls,  by  eftabliflied 
cuftom,  to  be  regulated  by  the  Juftices  of  Peace. 

A  majority  of  the  Court  were  for  foftaining  the  jurifdidion  of 
the  Juftices,  on  the  grounds  ftated  for  the  Procuratof-fifcaL 

Several  Judges,  however,  delivered  an  oppofite  opinion.  The 
Juftices,  (it  was  obferved),  derive  all  their  powers  from  ftatute; 
and  it  is  admitted,  that  there  is  none  from  which  it  can  be  pofi- 
tively  inferred,  that  the  regulation  of  pofting  makes  part  of  their 
jurifdidion; — a  circumftance  which  is  much  to  be  regretted,  and 
which  ought  to  be  remedied  by  an  ad  of  Parliament. 

The  Court,  (15th  January  1796),  by  the  narroweft  majority,  in- 
ftruded  the  Lord  Ordinary  to  refufe  the  bill  as  to  the  competency 
of  the  Juftices  of  Peace  ;  but  to  pafs  the  bill,  to  the  effed:  of  try- 
ing the  queftion  as  to  the  amount  of  the  fares  for  pofting,  the 
complainers  being,  in  the  mean  time,  at  liberty  to  charge  i  s.  2  d. 
per  mile,  duty  included. 

On   advifing  a  reclaiming  petition,  with   anfwers,   tne  Court 
^'  adhered. '* 

I-ord  Ordinary,  Swinton.     For  the  Procurator-fifcal,  Lord  Advocate  Dundas^  Talt^  Hofty 
James  C/eri,  James  Cordon.       Alt.  H.  Erjkine^  Catbcart.         Clerk,  Menzies. 

R.  D. 
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ELIZABETH  MILLIE  and  Hulband, 


AGAINST 


WALTER    FERGUS. 


Arbitration. — One  of  two  arbiters  can  neither  he  compelled  to  de- 
cide^ nor  to  name  an  umpire. 


WALTER  Fergus,  along  with  another  arbiter,  accepted  of  a 
fubmiflion,  to  which  Elizabeth  White  and  her  hufband  were 
parties,  Mr  Fergus,  (who  was  the  arbiter  appointed  by  the  other 
party),  finding  that  the  matter  in  difpute  turned  upon  points  of  law, 
of  which  he  was  not  qualified  to  judge,  declined  proceeding  in  the 
fubmiflion. 

On  this  Elizabeth  White  and  her  hulband  brought  an  adion 
againft  him,  concluding,  that  he  ftiould  be  compelled  to  concur 
with  the  other  arbiter,  either  in  pronouncing  an  award,  or  in 
choofing  an  umpire. 

In  defence,  Mr  Fergus 

Pleaded :  An  arbiter,  like  a  mandatary,  may  refign  his  office  at 
pleafure,  provided  he  does  fo  neither  doloje  nor  unfeafonably.  At 
leaft  it  is  far  from  being  clear,  either  in*  the  Roman  law  or  our 
own,  that  even  a  fole  arbiter  can,  in  any  cafe,  be  compelled  to  give 
judgment  j  /•  48.  de  recept  qui^  &c.  (^  lib.  4,  tit.  8.) ;  Erik.  b.  4. 
tit.  3.  §30.}  Fount.  30th  Tune  1699.  Cheiflyj  and  certainly  he 
is  not  obliged  to  do  fo,  where,  as  in  this  cafe,  he  can  ftiow  a 
good  caufe  for  giving  up  the  fubmiflion  5  /.  15.  and  16.  de  recept 
qui ;  Gothofred.  ad  leg.  1 6.  b.  t. 

But  at  all  events,  it  is  plain,  that  where  there  are  two  arbiters, 
they  can  be  under  no  obligation  either  to  decide  or  to  name  an 
umpire  j  becaufe  it  may  be  impofllble  for  them  to  agree  in  the  one 
cafe  on  the  fentence,  and  in  the  other  on  the  perfon. 

Anfwered:  An  arbiter,  like  a  tutor,  after  acceptmg,  cannot  re- 
fign the  office,  either  by  the  law  of  Rome  or  of  this  country, 
without  dating  a  fufficient  reafon  for  doing  fo  5  /.  3.  §  i .  rftr  rec.  qui ; 
Voet^  ad  h.t.  §  14. ;  Sir  George  Mackenzie,  b.  4.  tit.  3.  §  8, ;  Bank- 
ton,  b.  4.  tit.  45.  §  132.  J  Fount    4th  December  1702,  Bruce  j  8th 

February 
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February  1704,  Cairncrofs,  flated  in  Didlonary,  VoL  i.  p.49. ; 
Fount.  6th  July  1708,  Skeen ;  but  the  caufe  afligned  by  the  de- 
fender is  not  relevant ;  becaufe,  although  the  matters  at  iilue  turn 
upon  points  of  law,  the  arbiters  may  concur  in  making  choice  of 
a  lawyer  for  their  umpire.  And  before  the  defender  is  entitled  to 
argue,  that  he  and  the  other  arbiter  may  not  be  able  to  fix  on  the 
fame  perfon,  be  muft  at  leaft  name  one  who  would  be  agreeable 
to  himfelf  It  will  be  time  enough  to  inquire  what  is  next  to  be 
done,  when  his  ooUeague  refiifes  to  adopt  his  choice. 

The  Court,  without  entering  into  the  queftion  how  far  a  fole 
arbiter  is  bound  to  decide,  were  clear  on  the  grounds  dated  by  the 
defender,  that  againft  one  of  tyro  arbiters  'the  conclufions  of  the 
.adion  were  ill-founded. 

The  Lords  unanimoufly  afloilzied  the  defender. 

Xord  Ordinaiy,  SwMtoa.    Aft.  H.  Erjkinef  JX.  Caiifart*    Alt.  SpKek^rJSmeral  BUr^ 
Davidfoiu       Clerk,  Pri^gk. 

R.D!. 
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His  MAJESTY'S  ADVOCATE, 


AGAINST 

ALEXANDER  BROWN  and  JOHN  MACNAB. 

IPbnal  Statute,  a6  Geo.  III.  c.  51. — Str^  interpretation  cf  pernd 
Jiatutes, 

Falsehood  and  FoKXiEKY. ^'^Fal/ebood  and  forgery  in  revenue-matters 
may  he  punijhed  at  common  law,  even  though  the  thing  counterfeited  be 
liable  to  legal  obje£Hons. 

BY  fed.  2.  of  the  ftatute  26  Geo,  IIL  c.  51.  relating  to  the  duties 
on  ilarchy  the  manu^dhirers  are  direded  to  paper  each  piece  of 
ilarch,  and  to  tie  it  with  firings,  crofling  each  other  on  that  fide  of 
the  piece  where  the  ends  of  the  paper  are  folded,  and  to  afiix  with 
warm  glue,  on  each  piece  of  ftarch  (b  papered  and  tied,  a  label  or 
thin  piece  of  paper,  of  certain  dimenfions,  and  of  a  different  co* 
lour  from  the  paper  inclofing  the  ftarch,  and  this  on  that  fide  of 
the  piece  where  the  ends  of  the  paper  are  folded,  fo  as  to  prevent 
the  opening  of  the  piece,  without  tearing  the  label.  All  thefe 
things  are  direded  to  be  done  in  prefence  of  the  revenue-officer^ 
who  "  ftiall  caufe  every  piece  of  ftarch,  fo  papered  as  aforefaid,  to 
**  be  ftamped  or  fealed  upon  each  label  or  thin  piece  of  paper  a- 
**  forefaid,  with  fuch  ftamp  or  feal  as  fliall  be  provided  by  the 
<<  Commiflioners,  for  the  duties  on  ftarch  in  England  and  Scotland 
'^  refpedively  for  that  purpofe,  before  any  fuch  piece  of  ftarch 
'*  ftiall  be  put  into  the  ftoVe  to  dry.** 

By  fed.  4.  the  Commifiioners  are  authorifed  to  provide  and  di- 
ftribute  ftamps  or  feals  for  the  above  purpofe,  and  to  vary  and.  al- 
ter them  at  pleafure  >  and  the  officers  are  direded  in  ufing  them, 
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to  do  as  little  damage  as  poflible  to  the  ilarch,  or  paper  incloiiQg 
it. 

.By  fed.  13.  all  ftAtch  not  (b  (lamped  is  declared  liable  tofei- 
zure,  and  penalties  are  inflided  on  the  tnatmfadurer  or  dealer  in 
whofe  pofleflion  it  is  found. 

And  by  fed.  14.  it  is  declared,  that  if  any  perfon  fhall  forge  or 
counterfeit  any  flamp  or  feal  which  ihall  be  provided  in  purfuance 
of  this  ad,  \'  for  (lamping  or  imliiig  ftarch  made  and  papered  in 
Great  Britain,  or  (hall  counterfeit  and  refemble  the  imprefCoiis  of 
the  fame,  upon  the  papers  containing  darch,  thereby  to  defraud  his 
"  Majefty,  l^c.  of  the  duties  upon  darch,'*  he  (hall,  upon  convidion 
in  due  form  of  law^  ^^  bt  adjudged  a  felon,  and  (hall  (ufier  death, 
"  as  in  cafes  of  felony,  without  benefit  of  clergy  •'* 

Upon  the  pafling  of  this  ad,  the  Commiifioners  of  £xci(e  in 
Scotland  diftributed  to  the  proper  ofHcers  hand  damps  for  damp- 
ing the  labels  after  they  were  affixed  to  the  pieces  of  darch, 
when  duly  papered  and  tied,  in  terms  of  the  datute. 

Thefe,  however,  after  ihey  had  been  ufed  for  (bme  time,  ha- 
ving been  found  inconvenient,  by  reafon  of  the  indidindnefs  of 
the  marks  impreded,  and  the  confequent  facility  of  imitation,  were 
laid  afide,  and  the  Commiflioners  caufed  an  engraving  to  be  exe- 
cuted on  copperplate,  from  which  impreflions  were  taken  on  a 
thin  paper,  and  didributed  to  the  revenue-officers,  who,  at  fight 
of  the  trader,  affixed  them  as  labels  on  the  darch,  papered  and 
tied,. as  above  mentioned. 

This  alteration  in  the  pradice  was  acqui^ced  in  by  all  the 
darchmakers,  from  1787  to  the  end  of  1792,  when  Alexander 
Brown,  darchmaker  at  Monkton,  and  John  Macnab  his  over- 
fefer,  wfert  brought  to  trial  on  a  charge  of  counterfeiting  the 
copperplate   and    impreffions  employed   by   the   Commiflioners. 
The  indidment  in  the  major  propofition  dates,   that  "  albeit, 
^*  by  the   laws  of  this   realm,  as  well  by  the  common  law  as 
by  the  datute-law  thereof,  and  by  the  laws  of  every  other 
well  governed   realm,    falfehood    and  forgery,  or  the  being 
art  and   part   thereof,    particularly  the  forging  or    counter- 
feiting any  mark,   damp,  or  feal   appointed  to  be  u(ed  for 
marking,  (lamping,  or  fealing  any  goods  or  manufadures,  in  or- 
der to  fecure  and  afcertain  the  payment  of  the  duties  granted 
to  us,  and  charged  or  impofed  on  fuch  goods  or  manufadures, 
or  the  ufing  any  fuch  falfe  or  counterfeited  mark,   damp  or 
feal,  knowing  the  fame  to  be  falfe  and  counterfeited,  in  de- 
fraud of  us  and  the  public  revenue,  or  the  counterfeiting  or 
refembling  the  impreffions  of  any  fuch  mark,  damp  or  feal, 
upon  fuch  goods  and  manufadures,  or  the  papers,   pieces  or 
*^  packages  containing  the  fame,  or  upon   the  label   affixed  or 
paded  on  fuch  papers,  pieces  or  packages,  contrary  to  law, 
and  in  order  to  defraud  us  and  the  public  revenue  of  the  du- 
**  ties  impofed  bv  law  upon  fuch  goods  and  manufadures,  are 
"  ail  and  each  of^them  crimes  of  an  heinous  nature,  and  feverely 
"  punifhable,  and  more  particularly,  by  an  ad  pafied  in  the  26th 
**  year  of  our  reign,"  The  14th  fedion  of  the  ad  is  then  inferted. 
2  The 
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The  minor  propofitioa  charges  the  pannels  as  guilty  of  one  or 
other  of  thefe  crimes.  "  In  fo  fat  as  the  CommifEoners  of  Ex- 
^  cife  for  Scotland^  as  Gommiilioners  for  the  duties  on  (larch  in 
"  Scotland)  having,  in  purfuance  of  the  {>owers  vefted  in  them  by 
**  law,  and  particularly  by  the  above  mentioned  ftatute,  direded 
"  certain  ftamps  for  ftarch,  to  be  engraved  upon  copperplates,' ' 
hfc.  A  defcription  of  the  mode  in  which  the  oflence  '  was  fop- 
|iofed  to  have  been  committed  is  then  given,  and  the  libel  con- 
ciudies :  '*  At  leaft,  times  and  places  libelled,  the  ftamps  pro- 
^*  vided  by  the  Gommiilioners  were  counterfeited,' '  ^/:.  by  the 

|Minnels. 

Various  objeSions  having  been  ftated  to  the  relevancy  of  the 
indidtment,  informations  and  additional  informations  Were  or- 
dered, in  which  the  pannels 

Pleaded.'  ly?.  The  diftindtion  between  fimple  felonies  and  tho(e 
without  benefit  of  clergy^  between  felonies  and  other  crimes,  is 
^likknown  in  the  law  of  Stbtlaad.  The  14th  fedion  of  the  ad, 
therefore,  which  employs  exclulively  the  technical  language,  and 
refers  to  the  judicial  proceedings  of  the  law  of  England,  muft 
ftunne  been  intended  to  apply  only  to  that  country.  Several  reve- 
nne-ftatntes  have  been  psiiled  fince  the  Union,  which  evidently 
do  not  extend  to  Scotland  i  and  in  thefe  the  fame  language  has 
been  enjoyed,  as  in  the  prefent ;  4  Geo.  I«  c.  ii. ;  6  Geo.  L 
c.  23. 1  6  Geo.  II.  c.  i8. }  9  Geo.  II.  c.  35. ;  11  Geo.  II.  c.  26. ; 
£4  Geo.  II.  c.  40.  ^28.  Whereas  in  others,  which  were  meant 
to  apply  to  both  kingdcnns,  it  is  declared,  that  offenders  in  Eng- 
land ihall  be  punifhed  as  felons,  and  thofe  in  Scotland  be  profe- 
cured  befc^re  the  criminal  courts  of  that  country,  and  fufler  a  ca- 
pital punifhment ;  19  Geo.  II.  c«  34. ;  24  Geo.  III.  c.  47. 

2^,  To  authorife  a  convi£tion  upon  a  penal  ftatute,  the  oflence 
muft  come  under  the  letter  as  well  as  the  fpirit  of  the  law,  and 
no  argument  from  analogy  or  expediency  can  warrant  its  exten- 
fion  to  other  cafes. 

The  words  ftamp  or  feal,  whether  as  denoting  the  inftrument 
with  which  an  impreilion  is  made,  or  the  impreflion  itfelf,  are 
cifearly  diftinguifhed  in  common  language  from  an  engraving  on 
copperplate,  or  an  impreiSon  taken  from  it  by  means  of  ma- 
chinery. 

The  fnode  in  which  the  operation  of  ftamping  is  to  be  per- 
formed, as  pointed  out  by  the  ftatute,  is  quite  inconfiftent  with 
the  practice  adopted  by  the  CommifSoners ;  fee  26  Geo.  III.  c.  43, 
Accordingly  hand  ftamps  have  always  been  provided  by  the  Com- 
tniilioners  in  England. 

3/1(7,  The  fads  charged  do  not  warrant  a  criminal  prolecution 
at  common  law.  The  prefent  indidment  is  irrelevant,  becaufe 
the  pannels  are  charged  with  counterfeiting  the  copperplates,  and 
the  imprdffions  thereof  fumiftied  by  the  Commiffioners,  "  in  pur-- 
"  fuance  of  the  powers  vefted  in  them  by  law.^^  Whereas  the 
Commiflioners  exceeded  their  powers,  and  the  ftarch,  with  the 
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copperplate  impreffions  on  it,  might  hare  been  Teized  as  not  ha^ 
ving  the  damps  required  by  the  ftatute. 

Befides,  the  common  law  only  reaches  (iich  offences  againft 
the  revenue  as  ate  attended  with  a  breach  of  the  peace^  or  an  in- 
jury to  an  individual ;  i6th  July  1716,  John  Roy  and  Alexander 
Ramfay;  172^,  Portebus. 

The  public  revenue  is  the  creature  of  ftatute,  and  frauds  agsunft 
it,  as  occafioning  lefs  injury  to  the  offended  party,  and  inferring 
lefs  turpitude  in  the  offender,  are  viewed  in  a  different  light  from 
frauds  againft  individuals.  Hence  the  Legiflature  has  taken  care 
to  affix  pecuniary  penalties  and  forfeitures  to  each  tranfgreifion, 
and  to  afcertain  the  particular  punifhment  to  be  inflicted  in  thofe 
cafes,  where  a  criminal  profecution  was  at  all  thought  neceflary. 
In  fome  cafes,  where  prior  ftatutes  had  punifhed  offenders  with 
pecuniary  penalties,  (13  and  14 Charles  II.  c.  ri.  §8.;  yand'S 
William  and  Mary,  c«  22.  §10.),  the  Legiflature  has  afterwards 
•thought  it  neceffary  to  fubjed  them  to  a  criminal ' profecution; 
29Geo.II.  C.23.  §14-;  fee  alio  24 Geo.  II.  0.41.^12.;  32  Geo.  III. 
c.y.  ^  9.  23.  0.70.  In  others,  the  ftatute  originally  prohibiting 
the  offence,  has  exprefsly  introduced  the  fame  puniffiment  which, 
had  the  fame  offence  been  directed  againft  an  individual,  common 
law  would  have  inflidted;  9  and  10  William  IIL  c  25.  §59.; 
12  Anne,  ftat.  2.  c,  9.  §  13. ;  13  Geo.  III.  c.  56.  Now,  from  all 
thefe  ftatutes,  it  may  be  inferred  that,  with  regard  to  offences  of 
this  defcription,  no  profecution  is  competent  at  common  law. 

4^(7,  The  crime  of  falfehood  is  defined  to  be  the  fraudulent  iiip- 
preflion  or  imitation  of  truth;  Mackenzie  Grim.  tit.  27^;  £rfkine, 
Book  iv.  tit.  4.  §  66.  '  But,  in  the  eye  of  law,  nothing  is  tme  which 
is  not  le^aL  The  copperplate  engravings  provided  by  the  Com* 
tniflioners  of  Exci4e,  and  the  impreflions  taken  from  them,  ha- 
ving  no  legal  exiftence,  the  pannels  had  as  good  a  right  to  u(e 
them  as  the  Commiflloner^  of  the  Revenue,  and  cannot  be  guilty 
of  the  crime  of  falfehood,  by  fo  doing. 

Jinfwered:  imoj  By  the  i8th  article  of  the  Union,  it  was  pro- 
vided that  both  countries  fhould  have  the  fame  revenue-laws. 

If  the  ftatute  had  merely  declared  that  offenders  fhould  fiifier 
death,  its  meaning  would  have  been  fufficiently  explicit  by  the 
law  of  Scotland,  But  the  addition  of  the  words,  **  as  in  cafes 
**  of  felony,  without  benefit  of  clergy,**  was  neceflary  to  make 
it  fo  by  the  law  of  England.  They  were  added,  however,  not  to 
regulate  the  mode  of  profecution,  but  to  afcertain  the  punifh- 
ment  to  be  infiided  on  couviftion. 

In  various  revenue-laws  where  the  jurifdidion  of  the  Court  of 
Jufticiary  is  exprefsly  recognifed,  the  offence  committed  is  deno- 
minated a  felony;  9  Geo.  II.  c.  ^^S*  §  3^*  J  ^9  Geo.  II.  c.  34.  §  12. 
And  the  following  statutes,  which  are  conceived  in  fimilar  terms 
with  the  prefent,  have  aUirays  been  underftood  to  apply  to  Scot- 
land; 9  Anne,  c.  11.  §  44.  c.  23.  §34.5  10  Anne,  c.  19.  |  97.; 
29  Geo.  II.  c.  12*  §  2Ih.  c.  13.  §  5.;  30  Geo*  IL  c.  19.  \  27.5 
31  Geo.  II.  c.  32.  §  15. ;  7  Geo.  III.  c.  43.  §  18. ;  14.  0.72.$  8.; 
16.  c.  34.  §15. ;  19*  c.  66.  §8.;  21.  c.  56.  §9.^  23*  c.70.  ^9. 
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It  -would  be  iingulatr  that  a  ftatiite  (hould  make  the  fame  a6ts  cri- 
minal in  both  countries,  and  yet  make  them  the  fubjed  of  profe- 
cutlon  only  in  one  of  them. 

2do,  Penal  ftatutes  muft  receive,  thoug^h  a  ft  rid,  yet  a  fair  con- 
ftrudion.  The  objed  of  the  ad  in  queftion  was  merely  that  a 
mark  fhould  be  afRxed  to  each  parcel  of.  ftarch,  demonftrative  of 
its  having  paid  the  duty ;  and  if  this  purpofe  is  accomplifhed,  it 
does  not  fignify  by  whom,  in  what  manner,  or  by  what  inftrument 
the  operation  is  performed. 

Befides,  the  impreilion  made  by  an  engraving  on  a  copperplate, 
is  in  familiar  language  called  a  ftamp.  If  therefore  the  machine 
for  making  the  impreilion  had  been  placed  at  the  manufadory, 
and  each  parcel  of  ftarch  had  been  marked  with  it  after  it  was 
labelled,  the  ftatute  would  clearly  have  applied ;  and  if  the  manu- 
fadurer  had  complained  that  his  ftarch  was  injured  in  this  way, 
he  might  have  required  the  officer  to  make  the  impreffion  on  the 
label  before  it  was  affixed.  The  Commiflioners  have  done  no- 
thing more ;  and  as  they  have  power  to  vary  the  ftamps  or  feals  at 
pleafure,  they  may  alfo  vary  the  mode  of  conducing  the  operation. 

^tioj  Even  admitting  that  the  Commiflioners  have  exceeded  their 
powers,  the  libel  as  laid  is  relevant  at  common  law,  becaufe  falfe- 
hood  and  forgery  being  charged  generally  both  in  the  firft  part  of 
the  major  proportion  and  in  the  conclufion,  the  defcription  of  the 
offence  given  in  the  other  parts  of  the  indidlment  cannot  reftrid 
it. 

Although  it  were  true  that  a  mere  fraud  againft  the  revenue 
cannot  be  the  ftibjed;  of  a  criminal  profecut ion,  yet  wherever,  as 
in  the  prefent  cafe,  that  fraud  has  been  committed  by  the  interven- 
tion of  a  crime  known  at  common  law,  the  offender  is  liable  to 
profecution ;  as,  for  inftance,  in  the  cafe  of  a  fmuggler,  who  beatf 
or  bribes  a  revenue-officer,  or  is  guilty  of  perjury. 

Neither  does  a  ftatutable  penalty  fuperfede  the  punifhment  for- 
merly competent  at  common  law;  5th  February  1754,  Jollie;  ift 
July  1754,  Mackirdie  and  Hamilton;  2^xh  July  1786,  Simfon  and 
Brown;  i ft  December  1788,  Caithnefs  and  Biflet.  Spring  Circuit- 
court  at  Glafgow  1788,  James  Kerr. — Late  cafe  of  James  Stein. — 
loth  May  1733,  John  Macfarlane;  1762,  John  Newton.  Bur- 
row's Reports,  vol.  ii.  p.  803.  vol.  iii.  p.  1418.;  i.  Salk.  45.  Ste- 
phens againft  Watfon. 

4/^?,  The  fads  charged  come  under  the  generic  crime  of  falfe- 
hood;  Mackenzie,  Grim.  tit.  27.  §  2.  tit.  28.  §  i.;  Erfkine,  b.  4. 
tit.  4.  §66.;  Reg.  Maj.  b.  4.  c.  13.;  6th  February  17 16,  James 
Auchterlonie.  Spring  circuit  at  Perth  1784,  George  Small;  nth 
Auguft  1773,  Peter  and  James  Dows.  The  eflence  of  the  crime 
confifts  in  the  fuppreffion  or  imitation  of  truth,  with  an  inten- 
tion to  defraud,  and  may  be  committed,  although  the  original 
was  liable  to  objeftion,  for  example,  in  a  bill  of  exchange  execu- 
ted on  paper  not  ftamped  according  to  law;  Worcefter  Lent-term 
1783,  King  againft  Hawkefwood;  Trinity-term  1788,  Croflie  a- 
gainft  Arkwright ;  Term.  Reports,  vol.  ii.  p.  609.  So  that  it  is  at 
any  rate  unneceflary  to  enquire  how  far  the  conduft  of  the  Com- 
miffioners  was  legal  in  this  cafe. 

.     .  (B)  Oh/erved 
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Obfirved  on  the  Bench :  As  the  ftatute  libelled  on  relates  to 
the  revenue,  there  is  no  doubt  that  it  extends  to  Scotland*  But 
it  does  not  apply  to  this  cafe*  Pena  fiatutes  muft  be  ftridly 
interpreted.  Although  there  is  not  much  in  the  diftindion  be- 
tween an  impreflion  made  by  an  engraving  on  copperplate^  and 
one  made  in  any  other  way,  it  is  clear  that  band-fiamps  <mly  were 
in  the  view  of  the  Legiflature,  and  that  the  imp>reflion  was  intend* 
ed  to  be  made  after  the  label  was  affixed  to  the  ftarch.  The  fta* 
tutes  give  the  Commiflioners  no  difcretionary  power  as  to  the 
mode  of  conducing  the  operation. 

But  laying  the  ftatute  entirely  out  of  the  queftion,  the  fads 
charged  warrant  a  profecution  at  connnon  law,  on  the  head  of 
falfehood  and  forgery,  fo  as  to  infer  an  arbitrary  punifhment. 
Frauds  againft  the  revenue  are  highly  pernicious  in  their  confe- 
quences,  and  equally  criminal  with  frauds  againft  individuals,  and 
when  they  are  committed  by  means  of  a  crime  at  common  law^ 
they  are  puniihable  in  the  fame  manner.  The  prefent  indidmem 
is  clearly  relevant,  as  it  aflerts  that  the  Commiftioaers  had  autho- 
rity independent  of  the  ftatute.  But  to  warrant  a  convidion  at 
common  law,  it  is  fufEcient  that  de  faSo  they  made  a  regulation, 
which  was  acquiefced  in  by  the  trade,  and  had  the  ef&d  of  pro* 
tedling  the  goods  from  feizure.  If  fome  years  ago^  when  the  Com- 
miflioners of  Excife,  although  they  had  no  legal  authority  to  do 
fo,  appointed  the  ftrength  of  fpirits  to  be  afcertained  by  a  hydro- 
meter, the  diftillers,  inftead  of  refifting  the  meafure^  had  acquis 
efced  in  it,  and  had  forged  permits,  bearing  that  fuch  proof  had 
been  adhibited,  they  would  have  been  liable  to  puniihment  at 
common  law ;  dnd  the  fame  would  be  the  cafe  of  a  perfbn  who 
fhould  forge,  and  operate  payment  of  an  ufurious  bond  or  bill  li- 
able to  objedions  in  law. 

The  Court  unanimoufly  found,  that  the  ftatute  libelled  on  ex- 
tended to '  Scotland ;  that  the  fad  charged  in  the  minor  propo- 
fition  did  not  fall  under  it ;  but  that  the  libel  was  relevant  as  laid 
on  the  common  law. 

The  diet  was  then  deferted  pro  loco  et  tempore^  and  a  new  indid- 
ment,  founded  folely  on  common  law,  was  raifed,  which  only  dif- 
fered from  the  former,  in  ftating  (imply  as  a  matter  of  fadl,  that 
the  Commilfioners  had  direded  certain  ftamps  te  be  engraved  on 
copperplate,  and  impreflions  therefrom  to  be  diftributed,  for  the 
purppfes  of  the  ad  26  Geo.  III.  c.  51.  without  ftating  under  what 
authority  they  had  proceeded. 

This  libel  being  likewife  objeded  to,  informations  were  ordered, 
and  the  Court,  (on  the  23d  December  1793),  upon  the  grounds  al- 
ready ftated,  unanimoufly  found  it  relevant  to  infer  the  pains  of 
law. 

Upon  this  laft  indidment  Brown  was  afterwards  fugitated  for 
non-appearance,  and  Macnab  convided  and  banifhed  from  Scot- 
land for  fourteen  years. 

For  the  Crown,  Lord  Ad^oaati  Dundas^  Solicitar-Genfral  Blair^  Join  Ai^nubetm 
For  the  Pannels,  Dean  0/ Faculty  Erfiim^  Wight^  MaetmocbU^  D.  WjlHmm^ 

-  D*  D. 
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i(N*  II.)  March  i8.  1795. 

«is  MAJESTY»s    ADVOCATE, 


AGAINST 


JAMES  ROBERTSON  and  WALTER  BERRY. 

Verdict. — Apunijhtnent  inJRBed  where  the  panneU  were  charged  with 
Vficledly  and  felonioujly  printing  and  publijbing  a  feStious  pamphlet  i 
and  the  Jury  found,  **  that  one  of  the  pannels  had  printed  and  pu- 
"  blijhedf  and  that  the  other  had  pubUJbed  only,  tie  pamphlet  libelled 


u 


"  on:' 


Publisher — refponfibie  for  what  be  publijbeu 

J  Ames  Robertson  and  Walter  Berry  were  charged  ^ith 
having  wickedly  and  felonioufly  printed  and  publifhed  a  fedi- 
tious  pamphlet,  entitled,  ^*  The  Political  Progrefs  of  Britain/' 
%^c.  and .  containing,  among  others,  certain  {editions  paflages^ 
which  were  inferted  in  the  criminal  letters. 

The  Court  found  the  libel  relevant  to  infer  the  pains  of  law* 
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The  Jury  found  it  proven,  "  That  the  faid  James  Robertfcm 
did  print  and  publiih,  and  that  the  faid  Walter  Berry  did  pii- 
blifli  only  the  pamphlet  libelled  on.'*' 


The  pannels  contended.  That  no  punifhmem  could  follow  on 
this  verdid  ^  becaufe  it  neither  found  that  there  was  any  thing 
feditious  in  the  pamphlet,  nor  that  they  had  aded  with  a  wicked 
and  felonious  intention,  both  of  which  were  eflential  ingredients 
in  the  crime  charged  againfl  them. 

Upon  advifing  minutes  of  debate,   it  was 

Obferved  on  the  Bench:  The  Jury  might,  if  they  pleafed,  have 
returned  a  general  verdiA  of  guilty  or  not  guilty.  For  although, 
in  trials  for  libel  before  the  Courts  of  England,  this  has  only  of 
late,  and  by  exprefs  flatute  been  made  the  lawful  privilege  of 
juries,  yet,  in  our  pradice,  no  diftindion  was  ever  underilood 
to  take  place  in  that  refped  between  cafes  of  libel  and  any  other, 
but  the  whole  ingredients  of  the  offence  were  always  held  to 
be  remitted,  as  under  the  common  rule,  to  the  knowledge  of  the 
Ailize.  The  jury  here  have  however  chofen  to  return  a  fpecial 
verdiift,  wheKin  certain  fads  are  foimd,  leaving  the  inference  in 

law 
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law  Tjhich  i-hence  arifes  to  be  fettled  by  the  Court.     Now,  to 

1  tilt  nature  of  the  pamphlet^  and  the  cbaraBer  in  which 
Vby  the ^wy,  recourfe  muft  be  had  to  the  criminal 

■'■^to  thefe^  and  the  acconnt  which  is  there 
Tthe  verdid  plainly  refers,  when  it  finds 
rpublifiiing  the  pamphlet  libelled:  That  is,  it 
of  publifliing  this  pamphlet,  as  qualified  and 
r  in  the  libel,  and  as  containing  the  various  paflages 
-there  ii^erted  'at  length.  Thefe  -paflages,  or  rather 
p.imphlet  itfelf,  which  contains  them,  arc  therefore 
/to  "be  held  as  engrofied  in  the  verdift ;  and  thefe  pafl!ages  the 
^  Court  have  already,  by  their  interlocutor  on  the  relevancy,  found, 
and  mud  ftill  hold  to  be  inflammatory  and  feditious.  The  jury, 
therefore,  'byrtlws  reference  to  the  libel  on  which  that  judgment 
went,  and  which  defcribes  the  compofition  as  of  a  wicked  and  fe- 
ditious kind,  plainly  acquiefce  in  and  adopt  that  judgment  and 
defcription ;  as,  indeed,  if  they  had  not  adopted  them,  it  would 
then  have  lain  on  them  to  have  declared  their  own  opinion  to 
the  contrary,  either  by  finding  that  this  was  an  innocent  pam- 
phlet, or  at  lead  by  a  general  verdi£t  of  acquittal. 

With  refpe^S  again  to  the  intention  of  the  pannels,  it  is  not  in 
any  cafe  eflential  that  the  jury  find  that  the  pannels  adled  from  a 
criminal  purpofe ;  it  is  ^"ufficient  that  they  find  fads  from  which 
in  law  and  found  conftrudlion  the  Court  are  bound  to  infer  it. 
The  inference  of  guilt  from  the  fads  found  againft  the  pannels  in 
the  prefent  cafe,  is  as  eafy  and  dired  as  from  any  other  criminal 
or  forbidden  ad,  unlefs  proof  were  offered  in  exculpation.  A 
contrary  opinion  would  be  both  dangerous  in  its  confequences,  and 
unreafonable  in  itfelf.  The  pannels  muft  be  fuppofed  to  be  en- 
dowed with  a  common  degree  of  capacity,  to  underftand  what 
others  underftand,  and  confequently  to  have  viewed  the  work  in 
queftion  in  the  fame  light  in  which  it  has  been  viewed  by  a  jury  of 
their  peers.  Robcrtfon  both  printed  and  publiftied  it,  and  cannot 
therefore  be  prefumed  to  be  Ignorant  of  the  contents,  nor  of  the 
nature  and  tendency  of  a  pamphlet  which  pafled  in  detail  through 
4iis  hands.  Nor  is  Berry,  who  only  publiflied  it,  lefs  rcfponfible. 
It  was  his  duty  to  have  perufed  and  approved  of  it  before  publica- 
tion, and  to  have  fatisfied  hinifelf  that  it  contained  nothing  which 
was  not  innocent  atid  wholefome.  His  negleding  to  do  lb  could 
only  proceed  from  a  criminal  indiflcrence  to  the  intereft  of  the  pu- 
blic. Like  the  vender  of  drugs,  he  was  bound  to  know  the  quali- 
ty of  w^hat  he  expofed,  and  liable  to  puniflimcnt,  if,  inftead  of  re- 
medies, he  dealt  in  poifons.  It  will  not  excufe  htm  that  he  only 
publiftied  in  the  view  of  profit ;  for  he  is  not  to  fport  with  the 
public  fafety  by  means  of  his  trade  ;  nor  will  it  afford  him  any 
defence,  that  he  could  not  eftimate  with  certainty  the  precife  ex- 
tent of  the  operation  of  fuch  a  work;  on  the  contrary,  fo  much 
the  more  was  he  bound,  for  that  very  reafon,  to  be  cautious  of 
what  he  publiftied  Nay,  it  might  even  be  held,  that  it  woiild 
make  no  alteration  in  his  favour,  though  the  book  were  writ- 
ten in  a  language  which  he  did  not  underftand,  fince  he  ought  to 
kave^fubmiited  it  to  the  infpedion  of  perfons  flcille^  in  that  lan- 
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^age^  and  capable  to  judge  of  the  contents.  Befides^  in  every 
cafe  of  libel,  it  is  in  reality  the  a<%  of  publication  chiefly  that 
conflitutes  the  guilt,  and  to  this  vre  muft  refort,  even  for  convic- 
tion of  the  printer  ;  for,  if  he  only  print  without  publifhing,  he 
-is  no  more  guilty  of  a  cognizable  crime,  than  if  one  forge  a  writ-  fm 

ing,  and  keep  it  carefully  locked  up  in  his  own  pofleffion..  But  in 
cither  cafe,  if  the  thing  be  uttered,  though  by  another  perfor 
this  cannot  ordinarily  happen  without   the   knowledge  of 
printer  or  fabricator,  he  will  be  held  to  have  concurred. 

At  the  fame  time,  circumftances  may  be  conceived,  fufEcient 
to  elide  the  prefumption  againfl:  the  publifher,  and  free  him  of 
any  blame  ;  but  thefe  it  is  his  part  to  allege  in  exculpation,  and 
to  prove* 

Two  of  the  Judges  who  coiicurred  with  the  others,  (all  the  or- 
dinary Judges  were  prefent),  both  as  to  the  nature  of  the  verdid, 
and  its  effe^  as  to  Robertfon,  had  fome  doubts  how  far,  in  all  the 
circumftances  of  the  cafe,  it  warranted  the  infliding  a  punifliment 
^n  Berry.  One  of  them  would  have  concurred  with  the  reft,  if  the 
jury  had  found  Berry  guilty  of  publifhing,  inftead  of  finding  it 
proven  that  he  had  publiftied  the  pamphlet  libelled  on,  and  the 
other  came  in  the  end  to  be  of  the  fame  opinion  with  his  brethren. 

The  Lords  repelled  the  objeftions  offered  in  arreft  of  judg- 
ment, and  adjudged  Berry  to  be  imprifoned  for  three  and  Ro- 
bertfon for  fix  months,  and  thereafter  until  they  (hould  find  cau- 
tion to  the  extent  of  L.  100  Sterling  each,  for  their  good  beha- 
5riour  for  three  years  after  their  liberation. 

For  the  Profecutor,  Crown  CounfcL 

For  the  Pannels,  Dean  of  Faculty^  Wight^  Fletcher. 

D.  D. 


<  \ 
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COURT   0„F   JUSTICIARY. 

Sir  WILLIAM  JARDINE,  with  concourfe  of  his  Majefty^s 
Advocate, 

AG  A  I N  ST 


MAGDALENE  BARBERIE  De  la  MOTTE. 


Title  to  pursue. — T!be  crime  of  attempting  to  fuhorn  witnejjes  to  com- 
mit  perjury y  cannot  be  profecuted  at  the  injlance  of  the  party  who 
would  have  been  burty  bad  tbe  attempt  been  carried  into  effeh. 


IN    1787,   Sir  William  Jardine  obtained  a   decree  of  divorce 
againft  his  wife,  Mrs  Magdalene  Barberie  De  la  Motte. 

Mfs  De  la  Motte  afterwards  raifed  a  criminal  profecution 
againft  Sir  William  for  fubornation  of  perjury^  alleging  that  he 
had  bribed  fome  of  tbe  material  witnefles  to  fwear  falfely  againft 
her  in  the  procefs  of  divorce* 

Sir  William,  on  the  other  hand,  fometime  before  the  date  of 
Mrs  De  la  Motte^s  indidment,  had,  with  the  concourfe  of  the 
Lord  Advocate,  inftituted  a  profecution  againft  her,  charging  her 
with  the  fame  crime,  on  account  of  her  having,  as  he  alleged,  ufed 
menaces  towards  thefe  witnefles,  and  given  them  promifes  of  reward, 
with  the  view  of  getting  them  to  fwear,  that  they  had  formerly^ 
in  confequence  of  being  bribed  by  him,  given  falfe  evidence 
againft  her,  while  in  fad  they  had  on  that  occafion  only  told  the 
truth. 

Mrs  De  la  Motte  afterwards  deferted  the  diet  at  her  inftance, 
pro  loco  et  tempore ;  and  in  defence  againft  the  relevancy  of  the 
indidment  brought  by  Sir  William, 

Pleaded : 
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Pleaded :  Suppofing  it  were  true  that  the  pannel  had  tampered 
-with  the  witnefles,  yet  as  they  have  never  been  brought  forward 
to  fwear  a  fecond  time,  it'  is  impoflible  (he  can  be  guilty  gf  fubor- 
nation  of  perjury  ;  Hawkins  pleas  of  the  Crown,  voL  \.  p.  172. 
Blackftone,  b.  4.  c.  10.  §  16.  The  charge  againft  her  amounts  at 
moft  only  to  an  attempt  to  commit  that  crime,  by  which  attempt 
Sir  William  Jardine  has  not  been  injured,  either  in  his  perfon, 
property,  or  reputation.  This  profecution,  therefore,  is  only  com- 
petent at  the  inftance  of  the  public  profecutor ;  popular  actions  be- 
ing extremely  dangerous,  and  indeed  unknown  in  our  law,  except 
in  a  few  inftances,  where  they  are  allowed  by  fpecial  Statute; 
Spirit  of  the  laws,  b.  6.  t.  8. ;  Karnes  Hift.  Law  Tradls,  p.  6c. ; 
Maclaurin's  Criminal  Cafes,  No.  75,  February  1767,  Robb  againft 
Halladay ;  No.  79.  November  1767,  Mackintofh,  &c.  againft 
Dempfter  J  Hawkins  Pleas  of  the  Crown,  p.  181,  182. 

Anfwered:  Although  the  pannel  has  not  been  able  to  carry  her  in- 
tentions into  full  effedt,  the  law  will  hold  the  purfuer  to  have 
fufFered  in  his  character,  by  her  malicious  attempts  to  hold  out 
that  he  obtained  the  divorce  by  fiibomation  of  perjury.  See  Mac- 
laurin.  No.  95.  Haggart  againft  Hogg;  2d  July  1787,  Penrofe 
Cuming  againft  Leflie.  He  has  certainly  a  more  immediate  in- 
tereft  to  profecute  than  any  other  individual  in  the  community; 
and  unlefs  it  were  competent  to  him,  crimes  of  this  fort  would 
pafs  unpuniflied,  for  it  is  impoflible  the  public  profecutor  can 
watch'  over  all  the  mal-pradices  committed  in  the  courfe  of  law- 
fuits  between  individuals. 

The  Court,  after  advifing  informations,  and  additional  informa- 
tions on  the  relevancy,  "  found,  That  the  charge  contained  in  the 
"  libel  did  not  amount  to  the  crime  of  fubornation  of  perjury, 
"  but  an  attempt  to  commit  fuch  a  crime :  Found,  That  the  pri- 
vate profecutor  has  no  intereft  or  title  to  bring  this  profecution 
againft  the  pannel,  upon  the  fads  fo  charged,  the  faid  profecu- 
tion being  only  with  concourfe,  and  not  at  all  at  the  inftance  of 
his  Majefty's  Advocate;  and  therefore  difmifled  the  faid  cri- 
minal libel,  and  the  pannel  from  the  bar." 

Ad.  lArd  Advocate  Dundasy     Dean  of  Faculty  Eijkiney     Solicitor-General  Blair^ 
Geo.  FerguJJon*     Alt.  Cullen^   Macleod  Bannatyne^   Rae. 

R.  D.    , 
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"the  two  following  dcciftons  oftbc  Court  ofSeffion  wert  omitted  in  their 
proper  place. 


November  19.  1795^  ^ 


The  Duke  of  A  R  G  Y  L  E, 


AGAIN  ST 


The  Earl  of  D  U  N  M  O  R  E.. 


SuPERTOR  AND  VASSAL. — A  fuperxoT  having  refufed  to  grant  a  char* 
ter  on  an  entail^  unlefs  it  contained  a  claufe  acknowledging  his  right 
to  a  yearns  rent,  whenever  the  fubjlitute  taking  up  the  ejiate  /hould  not 
be  heir- mate  or  of  line  to  the  vaffal  lajl  entered,  the  Court  found  bint 
only  entitled  to  have  a  refervation  inferted  in  it,  keeping  the  quejlion 
open  for  difcujjion  when  the  cafe  fhould  occur. 


THE  tmftees  of  the  late  Earl  of  Dunmore  purchafed  certain 
lands  of  which  the  Duke  of  Argyle  is  fuperior,  and  entailed 
them  on  the  family  of  Dunmore,  and  others,  as  direded  by  the 
deed  under  which  they  aded. 

In  a  declarator  of  nonentry  brought  by  the  Duke  of  Argyle 
againft  the  prefent  Earl  of  Dunmore,  the  inftitute  in  the  entail, 
the  defender  was  willing  to  pay  a  year's  rent  for  his  entry  as 
^a  Angular  fucceflbr;  but  the  purfuer  further  infifted,  that  the 
charter  fhould  contain  a  declaration,  that  he  fhould  not  be  obliged 
to  enter  fuch  of  the  fubflitutes  as  were  not  heirs-male  or  of  line 
to  the  vaflal  lafl  entered  and  infeft,  without  receiving  a  year's 
rent  from  them,  as  lingular  fucceflbrs  alfo. 

The  defender,  while  he  objeded  to  thrs  claufe,  offered,  that  all 
the  cafualties  of  fuperiority  fhould'  be  referved  in  the  charter  j 
and,  in  particular,  that  it  fhould  be  declared  In  it,  "  That  the  faid 

Duke,  by  granting  this  prefent  charter,  does  not  exclude  him- 

felf  or  his  heirs  from  any  claim  which  he  or  they  may  have  at 
"  law  to  a  full  year's  rent  of  the  lands  herein  contained,  where- 
^'  ever  the  heirs  of  entail  to  whom  the  fucceflion  fhall  open  fhall 
"  happen  not  to  be  the  heir  of  line  of  the  perfon  who  was  lafl; 
^'  entered  and  infeft  by  the  faid  Duke,  and  his  forefaids.'' 
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The  purfuer  maintained,  that  until  an  entail  is  acknowledged 
by  the  fuperior,  in  queftions  with  him,  every  fubftitute  who  is  not 
heir  of  line  to  the  laft  vaflal  is  to  be  held  a  fmgular  fucceflbr,  and 
muft  pay  a  compofition  as  fuch  for  his  entry  :  That  his  being  will- 
ing to  put  fuch  of  them  as  might  be  heirs-male  of  the  laft  vaflal 
in  a  different  fituation,  was  merely  ex  gratia,  and  from  its  being 
his  wifh  to  be  equally  -indulgent  to  the  defender  as  to  his  other 
vaflals,  to  whom  it  had  been  the  pradice  of  his  family  to  grant 
charters  upon  fimilar  terms  :  And  that  it  was  neceflary  for  the 
Court  to  determine  the  general  queftion  at  prefent ;  becaufe,  after 
acknowledging  an  entail,  by  granting  a  charter  upon  it,  although 
it  contained  the  refervation  propofed  by  the  defender,  the  purfuer 
would  be  precluded  from  making  his  prefent  claim,  loth  July 
1760,  Lockhart  againft  Denham, 

Anfwered :  It  is  impoling  an  unneceflary  hardfhip  on  the  de- 
fender, to  oblige  him  to  difcufs  a  general  queftion  of  law,  the  de- 
cifion  of  which  cannot  affed  the  intereft  of  himfelf,  or  of  his 
defcendents,  who  will  fall  to  be  entered  as  heirs,  though  the 
charter  be  made  out  in  the  terms  propofed  by  the  purfuer :  The 
refervation  offered  leaves  the  point  open  for  difcuftion,  when  a  cafe 
occurs,  where  it  becomes  neceflary  to  determine  it ;  accordingly, 
in  the  cafe  of  Sir  Hedor  Mackenzie  of  Gairloch  in  1777  *,  the 
Court  found,  that  a  fimilar  refervation  was  all  that  the  fuperior 
was  entitled  to  infift  for. 

The  Lord  Ordinary  "  found.  That  the  Duke  of  Argyle  is  not 
entitled  to  infert  in  the  charter  to  be  granted  to  the  Earl  of 
Dunmore  the  refervation  ftated  in  the  minute  given  in  for  him, 
^*  and  that  the  Earl  of  Dunmore  is  entitled  to  have  a  charter  with 
the  refervation  ftated  in  the  minute  given  in  for  him.'* 


a 


Upon  advifing  a  reclaiming  petition  and  anfwers,  it  was 

Obferved:  A  claufe  i-eferving  the  queftloli  entire,  when  the  cafe, 
that  the  fubftitute  entitled  to  take  up  the  eftate  is  not  heir  of  line 
to  the  perfon  laft  in  pofl[eflion,  ftiall  occur,  is  all  that  the  pur- 
fuer is  legally  entitled  to  demand.  The  cafe  of  Lockhart  againft 
Denham,  in  fo  far  as  the  Court  denied  full  effedl  to  a  fimilar  re- 
fervation, was  erroneoufly  decided. 

The  Lords,  "  in  refped  the  refervation  propofed  by  the  Earl  of 
''  Dunmore  leaves  the  queftion  entire  when  it  fliall  occur,''  un- 
animoufly  *'  adhered." 

Lord  Ordinary,  Jufiice-Chrh.  Aft,  Arch^  Cample/I '}\imor,  Alt.  Dav.  IVilUamfon. 

Clerk,  Home. 

D.  D. 


December 

*  Not  coUefted. 
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December  2.  1797. 

THOMAS  LAURIE,,  Colleaor  of  the  Poor's  Rates  for  the.City  of 
Glalgow, 


AGAINST 


ROBERT    DREGHORN. 


Poor. — //  is  competent  for  the  Magijlrates  of  Glafgow  to  levy  the  poor^s 
rates  upon  the  inhabitants^  according  to  the  extent  of  their  heritable 
property  within  the  town^  and  of  their  perfonal  property  wherever 
fituated. 


IN  Glafgow,  a  committee  from  the  Town-Council,  and  from  the 
Merchants  and  Trades-Houfes,  have,  by  immemorial  cuftom, 
been  annually  appointed  by  thefe  bodies  for  fuperintending  the 
the  maintenance  of  the  poor.  The  firft  flep  taken  by  the  commit- 
tee, is  to  make  an  eftimate  of  the  fum  neceflary  for  this  purpdfe 
during  the  year  of  their  management.  They  afterwards  appoint 
a  certain  number  of  the  inhabitants,  (commonly  15),  who  are  nei- 
ther members  of  the  Town-Council,  nor  of  the  committee  for  the 
poor,  as  afleflbrs,  to  proportion  it,  upon  oath,  among  the  inhabi- 
tants at  large,  according  to  the  bed  judgment  they  can  form  of 
their  fortunes,  exclufive  of  heritable  property  fituated  without  the 
town. 

Robert  Dreghorn  refides  chiefly  in  Glafgow,  but  is  not  engaged 
in  trade.  The  afl^eflbrs  for  1793,  rated  the  value  of  Mr  Dreg- 
horn's  heritable  (ubjedls  within  the  town,  and  of  his  perfonal  pro- 
perty, wherever  fituated,  at  L.  24,000  Sterling,  which  made  his 
fhare  of  the  afleilinent  for  that  year  L.  19. 

Mr  Dreghorn  refufed  to  pay  this  fum,  contending,  that  poor's 
rates  can  only  be  levied  on  flock  in  trade  and  heritable  property 
within  the  town,  which  laft  he  admitted  he  was  poflefled  of  to  the 
amount  of  L.  300  Sterling  yearly,  and  for  which  alone  he  was 
willing  to  pay. 

Inanadion  brought  againfl:  him  before  the  Maglftrates,  in  name 
of  the  colledor  of  the  poor's  rates,  for  his  full  aflJeflinent,  they 
found,  *'  That  the  Magiftrates  and  Council  of  Glafgow,  by  whofe 
'^  authority  the  afleflment  in  queftion  has  been  afcertained,  by 
'•  means  of  fworn  afl!eflbrs  appointed  by  them,  forafcertaining  each 

*'  inhabitant 
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"  inhabitant  of  the  city's  proportion,  according  to  his  eftimated 
wealth,  of  this  neceflary  public  burden  for  the  maintenance  of 
the  city's  poor,  have  title,  by  exprefs  (latutes,  to  afcertain  and 
levy  the  due  proportions  of  fuch  afleflinents  j  and  in  refped  of 
**  faid  afleflbrs  apportionment  of  the  fum  of  L.  19  on  the  defender 
**  Mr  Dreghorn,  2indy/eparatim,  as  Mr  Dreghornhas  not  denied  that 
"  the  extent  of  his  fortune  locally  within  the  city,  and  of  his  per- 
"  fonal  eflate  wherever  fituated,  which  are  the  legal  meafures  of 
(uch  public  burdens,  which  laft  is  not  fubjeft  to  fuch  a  burden 
without  the  city,  are  adequate  to  fuftainhis  proportion  of  the  faid 
^*  afleflinent,  according  to  the  fame  proportion  impofed  on  the  like 
**  eftates  of  the  other  inhabitants,  repelled  the  defences,  and  de- 
'*  cemed  for  the  fums  libelled/* 

The  defender  brought  this  judgment  under  review  by  advoca- 
tion J  and 

Pleaded:  Aflellments  for  the  maintenance  of  the  poor  can  only 
be  impofed  by  ftatute,  and  there  is  none  which  authorifes  a  tax  for 
that  purpofe  upon  perfonal  property. 

It  is  true  the  ad  1579,  c.  74.  gives  power  to  the  Magiftrates  of 
burghs,  to  ftent  the  *^  haill  inhabitantes,  according  to  the  eftima- 
**  tion  of  their  fubftance;*'  but  as  few  perfons  at  its  date  were 
poflefled  of  money  or  goods,  except  In  the  place  of  their  refi- 
dence,  it  cannot  be  reafonably  fuppofed  that  the  Legiflature  meant 
by  this  expreflion  to  lay  any  impofition  on  perfonal  property  fitua- 
ted el  fe  where. 

Befides,  this  ftatute  was  not  enforced,  and  the  ad  1592,  c.  155, 
exprefsly  limited  taxations  within  burgh,  to  thofe  "  exerceaned 
**  merchandice,  or  having  change  within  the  fame.'* 

No  doubt  this  was  altered  by  1597,  c.  279.  fo  far  as  to  make 
every  perfon  living  within  burgh,  worth  2COO  merks,  or  L.  looof 
yearly  rent,  liable  along  with  the  other  inhabitants.  It  is  clear, 
however,  from  its  preamble,  that  the  2000  merks,  or  the  L.  100, 
were  to  arife  from  property  within  the  town  ;  accordingly,  the  fub- 
fequent  ad  1597,  ^*  280,  enads,  that  the  inhabitants  ihall  only 
be  ftented  in  proportion  "  to  their  rents  and  holdings  within 
"  burgh.'*  See  alfo  Stair,  nth  January  1678,  Town  of  Aberdeen^ 
Fount,  vol.  i.  page  679.  688,  Town-Council  of  Glafgow. 

And  there  is  an  evident  expediency  in  confining  the  application 
of  the  burden  in  this  manner.  The  afl^eflbrs  may  afcertain  with 
tolerable  precifion  the  value  of  the  heritable  property,  and  ftock 
in  trade,  belonging  to  each  individual  within  biirgh;  but  when 
they  attempt  to  fix  the  amount  of  a  man's  whole  perfonal  property, 
their  computations  muft  necefl[arily  be  liable  to  much  uncertainty, 
an  evil  which  can  only  be  removed  by  a  full  difclofure  of  a  man's 
affairs,  rather  than  make  which,  many  mercantile  people  would 
fubmit  to  great  oppreflion. 

Anfwered:  The  ad  1579,  c.  74.  fo  far  from  not  having  been  en- 
forced, is  exprefsly  ratified  by  1698^  c.  21,  and  is  at  this  day  the 

fundamental 
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fundamental  flatute  in  regard  to  poor's  rates  within  burgh;  by 
it  the  tax  for  maintenance  of  the  poor  is  appointed  to  be  evied, 
according  to  the  eftimation  of  iYic  fubjiance  of  the  contributors  ; 
•  a  phrafe  which  the  common  ufe  of  our  language  will  not  admit  of 
being  applied  exclufively  to  heritable  property.  The  defender, 
indeed,  allows,  that  it  reaches  ftock  in  trade,  which  certainly  does 
not  fall  more  di redly  under  it  than  any  other  fort  of  perfonal 
property. 

The  ftatutes  1592,  c.  155.  and  11597,  ^*  ^^^*  ^^ve  no  relation  to 
poor's  rates,  their  objed  being  folely  to  afcertain  the  perfons  in 
burghs  liable  in  national  taxes ;  and  the  flatute  1597,  c.  279.  mere- 
ly afcertains  the  defcription  of  perfons  to  be  aflefled  for  the  main- 
tenance of  the  poor,  but  makes  no  alteration  on  the  ad  1579, 
c.  74.  in  fo  far  as  it  relates  to  the  kind  of  property  according  to 
which  they  are  to  contribute. 

The  alleged  inexpediency  of  this  mode  of  afleflment,  if  at  ail 
well  founded,  applies  more  flrongly  to  taxing  mercantile  ftqck, 
than  perfonal  fortune  not  employed  in  trade.  A  perfon;  though 
engaged  in  great  commercial  concerns,  may  be  worth  nothing;  but 
the  extent  of  a  man's  fortune,  ^vhen  realifed,  is  commonly  pretty 
well  known  to  his  fellow-citia^ens.  The  danger  of  difclofing 
his  affairs,  too,  is  incomparably  greater  to  the  one  than  the 
other.  Suppofing,  however,  there  were  objedions  to  this  mode 
of  taxation,  it  is  furely  better  than  allowing  perfons  like  the  de- 
fender, with  large  perfonal  fortunes,  not  employed  in  tradci  to  be 
almofl  wholly  exempted  from  paying  any  fhare  of  the  poor's- 
rates. 

The  Lord  Ordinary  "  remitted  the  caufe  to  the  Magiflrates, 
"  and  found  the  defender  liable  in  cxpences." 

On  advifing  a  reclaiming  petition,  with  anfwers,  the  Court  thought 
the  mode  of  aflefTment  complained  of  was  fandioned  both  by  the 
1579,  ^'  74*  ^^^  ^y  ioimemorial  ufage.  But  it  was  at  the  fame 
time  obferved.  That  although  perfons  in  the  defender's  fituation 
fhould  be  obliged^  in  one  ^ape  or  another,  to  contribute  to  the 
fupport  of  the  poor,  as  nearly  as  poilible  in  proportion  to  their 
fortunes,  the  rule  adopted  in  Edinburgh,  of  making  every  perfon 
pay  according  to  the  rent  of  the  houfe  which  .he  iiihabits,  is  per- 
haps preferable,  as  affording  a  datum  fufEciently  accurate,  and 
in  no  cafe  liable  to  partiality. 

The  Lords  unanimoufly  adhered. 

Lord  Ordinary,  Swinion.    Aft.  Lord  Advocate  Dundas^  Arcb.  CamfheU^  Conndl* 
Altt  SoUcjtW'Ctntral  Blair^  Taii.  Clerk,  Sinclair* 

E  R.  P. 
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ABSTRACT*  of  the  JUDGMENTS 


OF      THE 


HOUSE  OF  LORDS, 

Pronounced  prior  to  ifl  May  1798,  in  the  Cafes  contained  in 
this  Volume. . 


No  XXIL  March  10.  1794. 

The  CREDITORS  of  James  Stein, 

AGAINST 

NEWNHAM,  EVERETT  and  Company. 

ORDERED  and  adjudged,  That  the  appeal  be  difmiffed,  and  that 
the  interlocutors  complained  of  be  afErmed. 


NoXLVII.  May  13.  1795. 

The  YORK-fiUILDINGS  COMPANY, 

AGAINST 

ALEXANDER  MACKENZIE. 

*'  It  is  ORDERED  and  adjudged  by  the  Lords  Spiritual  and 
*'  Temporal  in  Parliament  aflembledi  That  the  feveral  interlo- 
cutors complained  of  in  the  appeal  be,  and  the  fame  are 
hereby  reverfed  j  and  it  is  hereby  declared,  that  the  decreet  of 
**  fale,  and  the  charter  under  the  Great  Seal,  proceeding  on  the 
*'  faid  decreet  of  fale  in  favour  of  the  defender,  with  the  inftru- 
"  ment  of  feifin  in  his  favour  following  thereupon,,  all  which 
••  are  challenged  by  the  fummons  in  the  procefs,  ought  to  be  fet 
"  afide  and  avoided,  to  fuch  extent  and  degree,  and  in  fuch  man- 
ner as  is  hereafter  provided ;  and  the  defender  ought  to  refund 
to  the  purfuers  all  the  rents  and  profits  which  he  hath  received 
^'  out  of  the  eftate  in  queftion,  and  an  adequate  confideration  for 

"  the 


*  This  abllradl  is,  in  general,  taken  from  the  manufcript  abridgment  of  the  judgment 
given  on  the  Appeal  Cafes  in  the  Advocates  Librarj. 
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<^  the  enjoyment  of  (ucl^  p%its  thereof  as  heocciipied  himfelf :  But 
"  without  prejudice  to  the  title  of  the  defender  to  reclaim  all  fuch 
funis  of  money  as  he  hath  paid  for  the  original  price  of  the 
eflate  ia  quefifop ;  ^fid  ^Ifo  f^  th^  penqaiu^Af  imprP^^P^ent  of 
*'  the  fame,  with  the  intereft  thereof,  to  be  computed  from  the 
**  times  when  the  fame  were  refpedively  advanced  and  paid, 
<*  according  to  fuch  rate  as  the  Court  of  SelHon  fliall  appoint ; 
^'  and  likewife  without  prejudice  to  the  titles  and  interefts  of 
**  the  leffees,  and  pthers  wIki  may  have  ^ optifgcted  with  the  de- 
*<  fender  bona  Jide^  and  before  the  dependence  of  the  prefent  pro- 
"  cefs  J  and  alfo  without  p^Tjejudice  fo  the  title  of  the  common 
"  creditors  to  have  the  value*  of  the  eftates  in  queftion,  and 
*^  the  amount  of  the  intermediate  produce  thereof,  applied  in 
•'  payment  of  their  demands,  as  fully  as  the  fame  might  have 
"  been  done,  if  the  aforefaid  decreet  and  inftrument  following 
*'  thereon  had  not  pafled,  the  expences  incurred  by  thq  piirfuers 
"  in  recovering  the  fame  being  firft  deduced :  And  it  is  fur- 
<'  ther  ordered,  That  an  account  be  t^I^en  pf  the  rents  and  pro- 
"  fits  of  the  eftates  in  queftion  received  by  the  defender,  and 
*'  of  the  yearly  value  of  fuch  parts  thereof  as  have  been  in  his 
"  occupation,  ^iid  of  all  fums  of  money  received  by  the  defen- 
*^  der  for  the  fale  of  timber,  ftone,  coal,  or  other  parts  of  the  in- 
'<  berit^pce,  aQ0  tliat  intereft  be  computed  upon  9II  fuch  fums  re- 
<^  fpedively,  from  the  jrefpedive  tiipes  of  .their  being  received,  at 
**  fuch  rate  as  the  Court  of  Seflion,  according  to  the  courfe  of 
**  that  Court,  fliall  think  fit  to  order :  And  it  is  further  ordered, 
<*  That  an  account  alfo  be  taken  of  the  feveral  fums  of  money 
"  which  the  defender  hath  adually  paid  as  the  original  price  of 
*^  the  faid  eftates,  and  alfo  of  fuqh  further  fums  of  money  as  the 
•*  defender  hath  adually  laid  out  for  the  permanent  benefit  and 
"  improvement  of  the  faid  eftates  j  and  that  intereft  be  compu- 
*'  ted,  at  the  above-mentioned  rate,  upon  the  faid  feveral  fums 
*'  from  the  times  when  the  fame  were  a^ually  difl)urfed ;  and  that 
<*  one  of  the  faid  accounts  be  fet  againft  the  other,  and  fuch  refts 
'<  be  made  in  taking  the  fame  as  Juftice  9iav  require ;  and  that 
^^  either  party  do  pay  tQ  the  oth^i;  ^ch  fum  or  money  as  ffaall  be 
found  due  on  the  balance  of  the  faid  accounts  >  and  if  nothing 
fliall  hie  found  due  to  the  defender,  or  upon  payment  of  what 
ftiaU  be  fo  found  duCi  that  the  defender  do.  reconyey  the  faid 
'^  eftates  to  the  purf^exs^  iUt^ed  to.  the  dem^n^s  of  their  creditors, 
^^  and  ta  the  leafes  and  Q);her  contrada,  as  aforefaid,  in  fuch  man* 
'^  ner  as  the  the  CpAift  of  Seflion  fliall  thinly  $t  (a  dire<^  :  And  it 
*'  is  alfo  further  prd^redj  Tljiat  the  caufe  be  remitted  ba^k  to  the 
Court  of  St^fllon  ixi  ScoUand,  and  that  the  faid  Court  do  give  all 
neceflTary  and  proper  dlife^ioi^  for  (;^r}^i9g  thi$  j[ud.gment  intQ 


u 
a 


"  execution." 
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No  LIII.  j4pril  26, 1797. 

FRANCIS  PINKERTON  DRUMMOND, 


AGAINST 

WILLIAM  ABERNETHY  DRUMMONIJ. 

ORDERED  and  adju4ged,  That  the  appeal  be  diiinifled,  and  that 
the  interlocutors  therein  complained  of  be  afErmed. 


N?  LXXII.  November  11.  179^^ 

DOUGLAS,  HERON,  and  Company, 


AGAINST 

The  TRUSTEES  of  Andrew  Grant. 

ORDERED  and  adjudged^  That  the  feVeral  interlocutors  com- 
plained of  in  the  appeal  be  reverfed,  except  as  to  fb  much  of  the 
interlocutor  of  19th  November  1793,  as  finds,  that  the  time  requlfite 
to  completing  the  prefcription  in  queftion  only  began  to  run  from 
the  third  or  laft  day  of  grace,  and  therefore  repel  the  plea  of 
prefcription  3  without  prejudice  to  any  claim  which  Douglas,  He- 
ron and  Company  may  make  for  payment  of  the  two  bills  out  of 
the  eflate  of  Baron  Grant,  or  out  of  fuch  part  thereof  as  have 
come  to  the  hands  of  Andrew  Grant,  and  for  which  he  ought  to 
have  accounted  in  a  (hit  for  carrying  into  execution  the  trufls  of 
the  will  of  the  faid  Andrew  Grant. 


N^  LXXXIV.  March  i.  1796. 

Sir  JOHN  OGILVIE  and  others, 

AGAINST 

CATHARINE  MERCER  and  others. 

ORDERED  and  adjudged,  That  the  appeal  be  difmifled,  and  that 
the  interlocutors  therein  complained  oi  be  affirmed. 


No  CXXVIII. 
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NoCXXVIII.  Jpril  26.  ly^^. 

JOHN  NEVVLANDS,  and  hisJTutor  ad  litem, 


AGAINST 

The  CREDITORS  of  John  Newlands. 

I 

ORDERED  and  adjudged.  That  the  appeal  be  difmifled,  and  that 
he  interlocutors  therein  complained  of  be  affirmed. 


N^CXL.  February  23.  1797* 

WILLIAM    CURTIS, 

AGAINST 

EDWARD    CHIPPENDALE. 

ORDERED  and  adjudged,  That  the  feveral  interlocutors  com- 
plained of  be  reverfed;  and  it  is  further  ordered.  That  the 
faid  caufe  be  remitted  back  to  the  Court  of  Sefiion  in  Scotland, 
to  rank  the  appellants  puriuant  to  their  claim,  to  the  amount  of 
L.  25,801  :  4  :io,  and  to  proceed  further  in  the  caufe,  accord- 
ing to  jufticc. 

N"*  CXLIX.  December  19. 1796. 

CLAUDE    SCOTT, 

AGAINST 

MACKENZIE  and  LINDSAY. 

ORDERED  and  adjudged,  That  the  appeal  be  difinifled,  and  that 
the  interlocutors  therein  complained  of  be  affirmed  with  L.  160 
cofls. 

(TEIND. COURT.) 
No  CLVI.  February  15.  1797. 

WILLIAM    FERGUSON, 

AGAINST 

JOHN    GILLESPIE. 

ORDERED  and  adjudged.  That  the  original  appeal  *  be  difinifled, 
and  that  the  interlocutors  therein  complained  of  be  affirmed  ;  and 

it 

•  Brought  by  Mr  Fergufon. 
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it  is  further  declared,  that  the  appellant  la  the  original  appeal,  do 
pay,  or  caufe  to  be  paid  to  the  refpondent  in  the  faid  appeal 
L.150,  for  his  cofts  in  faid  appeal :  And  it  is  further  ordered  and 
adjudged f  That  the  crofs  appeal  be  difmifled  this  Houfe;  and  it  is 
declared,  that  the  (aid  order  of  difmiflal  of  the  faid  crofs  appeal 
be. without  prejudice,  it  being  unneceflary  to  enter  into  the  matter 
of  the  fame. 


Ho  CLXIX. 


March  6.  i797« 


The  Earl  of  FIFE. 


AGAINST 


Mrs  MARTHA  MACKENZIE,  and  ELIZABETH  FRAZER. 

ORDERED  and  adjudged,  That  the  original  and  crofs  appeals  be 
difmifled,  and  that  the  interlocutors  therein  appealed  from  be 
affirmed^ 


K^  ccxxx. 


January  8. 1798. 


WILLIAM    SCOTT, 


AGAINST 

WILLIAM  SMITH,  and  Others. 

ORDERED  and  adjudged,  That  the  appeal  be  difmifled,  and  that 
the  interlocutors  therein  complained  of  be  afErmed  * 

*  It  is  believed,  that  the  appeal  was  difmifled  entirely  on  the  ground  of  the  appellants 
having  been  gniltj  of  an  illegal  combination  to  railie  the  price  of  poftine,  and  that  it 
was  thought  by  the  Houie  of  Peers,  that,  had  it  not  been  for  this  circumftancei  the  }u« 
iUces  of  Peace  would  have  had  no  jurifdiftion  in  the  matter* 


N       D       E       X 


OF     THE 


Names  of  the  Fdrsuers  and  Defenders  ia  the  foregoing Decliions. 


PURSUERS.        BEF  ENDERS.  PagtNam. 


Abercorn,  M»rqali  of 
Aberdeen,  Tndc9  of 
AddiroD,  Cb.  H.  Sou 
Adfoolc.  hij  Mtjc-    I 
ftT'»  J 

AilcMfon,  John 
Alifmii  Aliituidei 
ADdetGw,  Tbooiai 
Aaderloa,  Jem 
JjfauthMt,  VUcDUOt 
Aisric,  Duke  sf 

B 

Biioe),  Ricbaril 
BarroD,  Jimea 
Btynes.  Anne,  Icc 
Begbie,  J.mn 
Beilrwn,  Cirdntr  »n"  ? 

Co.  fiiaor  for  S 

StrmUgt,  Junes  uJ  ? 

WiUiim  > 

Bogle,  trufleet  of 
Bogles.  «nd  FtAor  to-  7 

Boyd,  Dr 
Bhlbane,  Thoma! 
Brodie,  Jamrs 

Brough,  tnilt»ef  of 
Broogh's  creililDO 
Brough.  John,  th*  tm-> 
ftccfforcredrtoraoff 
Bfown,  Colin 
Bronn,  George 
bowD,  Rer,  Diivid 
Bruce,  Aleimder 
Bullions,  Andrew 

c 

C»lUnd,  John 
CiUmin,  Cbrilliin 
Cimphell,  Dorald 
Campbell,  Jwne> 
Cunpbell,  Lord  Fred. 
Campbell,  Archibald 
Campbell,  Cfaarlei 
LannaQ.H-Cara.Ag.' 

in  rant  Polguhiim  , 
Carnegie,  J».  Lind&jr 
Cirran  Compin]' 
Cafiilit,  Earl  of 
CiOilis,  £a¥l  of 
Culirin,  Sir  Amtrew 
Cheape  and  Lindliiv 
Colquboun,  Sir  Jamn 
Comb,  Matthew 
Cowan,  Jame* 
Craig  and  Hillop 
.  Ciawfotd  and  others 


Edbbnrgh,  Mag.  of     113  54 

Aberdeen.  Mag.  of      I19  56 

Duguid,  W.  and  olhm  83  41 

Bmwn  and  Macnab,  App.  I 

Rabcrtfon  and  Berry.  App.  a 

HaddinSlon.Mag.  of   £14  *i9 

J)uni<onald,Ear],tnift.   35  i; 

Sprnat.joh»                  tJ;  58 

FuUerton,  John            43S  '^3 

DouELii,John               377  164 

JJuniDJtt.  Eitl  of.Al^  I J  4 


Tiimball,  Tbomaa 
Raft,  Sarah 
Giabam,  Col.  T. 
EriUne,  Sir  Charlel 


4S»    l>7 
iig      9I 

4*5     »03 


Ballaqtyne,  John  148  69 
Bogle.  Ocorge,  and 

Mben  309  94 

GalloimT,  Earl  of  117  S7 

Sempill,  lord  a7S  la3 

Nairn,  MagiO.  of  510  111 

DunesH  anS  Jotlie  113  57 

Jollie.  Jaroe.  i6«  7S 
Selbj,  Robert,  hein 

of  333  14S 

Lanark,  Magilt.  of        10  4 

CampbeU,  Alexander  307  134 

Hunter,  Walter  Sa  »a3 

Stein,  repr.  of  14 J  66 

Bayne  and  Hepburn       I};  Bi 


Camphf  II.  Donald 
Bull,  Hamilton 
Johnfton.  John 
Scotlanci  ami  Jlck 
Siuan,  Andrew 
Campbell,  Calm 
BUilile,  Francis 
Greij,  John 
Corrio,  .Andrew 
St?oH.  Ceo.  Rob. 
Muirhead.  Alex. 
Finlay,  Jamn 
Rofs  creditors  of 
CartiHi.  Karl  of 
Campbell,  Donald 
Montiofe,  D.  of, 

Edinboigb,  Mag.  of 
Key,  WniiiBi 
Spertce  and  otben 
WiUbn  and  otbcn 


3*>  i6s 
404  171 
509    116 


49t  MJ 

489  106 

466  193 

477  '« 

35 »  tS4 

^    ,  47S  "97 

and 


PURSUERS.         DEFENDERS.  P^r«Jtfi.m. 

^    _r  J   ..    »  ?  Stcu-irt.  Sir  Tohn,  and 

Crawfurd,  MnRae      ^      Mr,  Stirlfng            3.4  '3* 

CtawAird,  Mn  Eliz.         Count.  Thoma;            443  I'S 

CDlleii  and  Co,  Ah.  of    Philip,  David               io»  4> 

CaniT^;hani  fie  Simpfon   Home,  Sir  George       471  196 

Ciutu  and  othen             Cbippendale,  Edw.      31I  140 


D 

Darby.  Hew 
Diclfon.  truftee  of 
DuUu.  jane  and  Hofl). 
Doiigsl,  Jane  Ann 
DoueUj.  Heron  and  T 
Compiuy  T 

Donglas  Hf  len 
Bougliu  anil  arheii 
DoueU,,  Willie 
Uonglas,  Mr>  Jean 
Drummond,  Fr.  Pinker. 
Dnimmond,  daughter*} 


Lore,  James 
Rae,  creditor! 
Dollar,  John 


439 


bufi'i.  Jamn  and  \ 
DumtVicj.  E3.I  of 
Dunbar,  erediton  of 
Duodai,  Sir  Thomas 
Dondai,  Lord,  and  Mr ) 
John  Nicolfoa  ; 

Dunlop,  John 
Dbod,  leprefeMs.  af 


Riddick,  Williaa 
Ditto  80 

Giant's  truftees  157 

DougUi.  H.  rii.  of  195 
Haj'i  en.  millce  lor  171 
Cricrfon.  Mity  295 

Maron,  John  516 

Druounoud  &  othen  109 
DnimmoDd,  May, 

creditor!  of  36t 

SuthtrUuJ,  Um.  Tbo 
Campbell.  D  J.  413 

Grant.  Sir  James  ,33 
BaiXit,  R.  and  oiI*rs  55 
Zetland,  Preib.  of,  and 

Mr  Gray  401 

Dnnbaiton  G]»&w<iA 

Company  469 

Johnfioa,  Peter  511 


Edie,  Laird,  and  othen 
Elliot,  tniltees  of 

F 

FtUtbind.  minifter  of 
Ferguflbn,  Andrew 
Fergnfon,  William 
Ferguflbn,  creditors  of 
Fife,  Fjrl  of 
Finlav  and  oihen 
Flini.Dr  Junes 
Frank,  W,  D.  A. 
Frank,  W.  D.  A.  and  J 
tutor,  ad  Utem         y 

Fnfci,  Reid,  aod  Sons  t 

iLc.  i 

G 

Geddes  and  CUrke 
Gibfon,  Mn  Jean 

Gbfs,  John 
Goidon,  John 
Gordon,  William 
Gordon,  Mr  Baron 
Ooran,  Aleunlei         4 

Guvu,  William 


JobnOooe  and  oihen  50  14 

Younr,  Robert  173  Sq 

CUleJVie,Tohn  35!  ijfi 

Swinton,  Mn  Caih.  476  19S 

Mackenzie  &  Vraier  399  169 

Newbigging,  Sec.  it  10' 

Aleiaiu^r,  iTufti.  of  413  178 

Frank,  James  iji  jo 

Frank,  J.  and  otben  374  1S3 

Middleton,  David  141  ng 
Laocader  and 

Jamiefon  339  14B 

Bull,  Jean  4S8  10; 

Reid,  Chr.  Kert  447  1S6 

Ditto  493  108 

HuHon'*  CIS.  liull.for  104  91 

Fife,  Earl.  A-uthrii  79  39 

MacfarlDTif  I,  J  fi  U.  311  137 

Midiie,  R,  tcurs,  of  33s  146 

Lang.  ThoLn.,i  134  105 

Gray,  John  337  147 

Douglas,  Sir  George  49s  169 
(inliam 


X. 


-PURSUERS. 

-Cmlism 

.  Graliainc,  Arrhibilil 

H 

Had.lirgton.batci 
,  H»ll.m-,  Ji.  pctitioiii 
.  Himihon,  John 
Himilion  and  Co. 
Mv^ilb^^  W.  ■nd  J. 
Hay's  citdiioD 
HenJerlon,  Jjmn 
Hendeifon,  John 
llepbum,  D*vid 
Heibenfon  and  Co. 
Hog,  Rebecca 
Holwell,  J.  Z. 
Homi,  J.  petitioner 
Home,  AleiandcT 
Hunter,  Rev.  Jobn 


B  r.  F  E  N  D  E  R  S.  Pajt  Xum. 
DnfT  139      1=3 


:■»(      Begbie,  Davtd  4*7  194 

Edington  >nd  Co.  t»  43 

Man.n,John  343  ":0 

J.        Chippendale  .3^4.14* 

Fleming,  J 3 met  »Si  115 

Scoti,  William  47  t3 

{Selkrig,  tniftee  for 

cn.of  Crichton  410  174 

Skirving,  WilliMn  141  £4 

Ratlraji  and  othen  119  59 

Hog, 'iTioniM  415  176 

Cuming,  Lady  5ifi  110 


DEFENDERS.  F^^t Xk. 

Murray,  reprefca. of      74  -,; 

Macbean. «'.  &c.  ^S  1, 

Aleiander,  Jamct  i;!  ii! 

Macfarlane,  John  ;-i  !i' 

Blair.  David,  ice.  ip  ; 

Scott,  Jamei  ijS  15 


jDvercOc,  collcdloi  of    7  MuHelbnrgh.Mag.  of, 

pool's  rates                 5  and  Sir  Ar.  Hope      n 

Irvine,  Sir  A1.  Racnfay  Maule,  William          1 

Irving,  &c.  and  attoms.  CoUjni,  John                 3 

J 

Tick,  Aleiander  Kellie.  Earl  of  4 

JBckfon,  crcditon  of,  Stc.  Ketnble,  Stephen 
Jardine,  Sir  WilUam  Douglas,  and  othen 

*•  ■        courie  7   Motte,  De  U,  Mag. 

's  Adv.)       Bartxtie  Ap 


PURSUERS. 
Mondn,  E.  and  C,  of 
Muit  and  oihert 
Monro.  George 
Muichie,  Wiiliiai 
.^Iurray,  luhn,  Btc, 
Murray,  John 

N 

Kaime.  Aleiinder  Cranftonn,  Thomas    5 

Ntivlao  is,  crediiori  of      Maekeniie,  Andrew 
Newbnd>,  j'ln^l*^'''  NewUnd's  crediton 

o 


afhisMajeltj'i 

K 


Kell  and  others 
Kf  rr's  crs.  crultec  for 
Kilpatrick,  Mariuii 
Kinglbams,  mioiller  of 

L 

Landale.  David 


Grant  and  olheri  i 

S  I'homfon,  J .  and  Son  41S 
J  Maiwcll,  John  43. 

Saltcoats,  ftentmis.  of  1A5 
Sun-fire  Office,  ag.  for  iS3 
Macaipine,  John  57 

Erlkine,  H.  aod  othen  177 


Otipliant,  M.  and  bu: 
OliphanL,  Janet 
Ogllvie,  Sft  J.  &c. 

P 

Pagan,  Alei.  £cc 
Paillev,  Mieillfate:  of 
Park,  DaviJ 
Peal,  Samuel 
Peine,  Henry,  fcc. 
Perch >rd  and  Brock 
Peter,  David 
Piiic,  Mary 
Purtmoak,  heriton  of 
Prinele,  Mark 
Ptoaor,  Patrick 

R 

Rae's  iruOee 

Reid  and  Paikinfon 


Oliphant,  John  13!     6j 

OlijAancM.  and  £.    317     14J 
Mercer,  Cath.  &c-      iSi      S4 


Wjllie,  Alexander  136 
Renfrew, frecb.tcc.of  il 
Rulberford,  Jo^  66 

Smith,  Rev.  Dr  John  94 
Rofi,  Elinbeth  43 

Brackeniidge,  &c.  6n 

Rofi,  Thomas.  Sec.  364 
Lonan,  Andrenr  49$ 

Douglas.Mn  A.  j.  459 
Macmurdo,  C  L.  faS 
-Carnegie,  Sir  Daiid     505 


Leflie.  Alexander 


Carmichael  and  olbeni^p 
Dreghom,  Ro.  App.  15 
Dcwar,  Daniel  461 

Waifon.eiccutonof  45s 
Rnfe,  James  iS 

Cnmming.  Robert        \6S 
eft.  of  T«*edie,  James 


Gordon,  Alezudcr  ilj  itf 

-Macdonald.  Ji.  Sec-  loj  co 

RenfieuUiire,  Qierclk  of  GreciKKk,  Migift  of  I61  lit 

Ritchie.  Margaret             Bowes,  AJexaader  j^l  ttt 

Robb.  Agnes                   .  Robb'i  en.  troO.  tar  153  114. 

Robeitrons,  and  Co.           Laiid,  Jabti  141  <} 

Robertfan,  crediton  of      Mafon,  difponees  of  457  1I9 

R-ohfon.  George               Kobfon,  Jamn  336  io£ 

Rofs,  George,  Sec.            Agliinby,  Sarah  31  i; 

Rofs,  Elizabeth                 Rofs,  truften  of  40  10 

^ghea'ls.  W.  and  P.      Rannie,  Marion,  be.  131  tO( 

Ryder,  Th.  and  attoroey  Rofs,  Hugh,  en.  of  iSj  117 

s 

Saddler,  F.  and  attomej  Maclean,  Mordodi     191 

Scott,  John.  Bcc.  ~'  '         ~  " 

Scott,  Claude 

Scott,  Sir  Jdm 

Stott.  William 

Selhy,  heirs  of  Robert 

Sempills,  Janet  and  Joh. 

Seton.  Archibald 


Kintore.  £.  of,  &c 
Kinloch.  G.  V. 
Airiliire  higlirv.  tr. 
Knowles,  Andrew 


Campbell.  Jan 
Allan,  Williao 
Doig.  David 
Laing,  Alci. 


It  Hie.  Tub: 
Livingfton  and  ofhets 
London.  C.  of,  Uc. 
Low.  John 

M 

M.icauflind  and  othen 
M.ieealhim.  Neil 
Macculloch.  Michiel 
Micdonnld,  J.  it  bulb. 
.Macdonald.  Jean 
Macduivall  and  Houdon 
)MncCwan,.Maiy 
Macgilclirift.  John 
Maikaj,  Robert 
Muckay,  Hon.  Mn 
MacUintodi,  Rubert 
Ma;:leilaiul,  John 
Macnei  II,  younger  diil 

J.-en  of 
MitneiU,  creditor!  of  "    Saddler.  Jin 
Mntivhinuic,  Andrew        Biiiton.  Aleiander       4S0 
Maitiind.  Ladv  Elii.         Miicliel.  Stc.  repr.  of  537 
Manf.  Rami',  it  Co.  ice.  Smilh.  &c.  419 

Micdon lid,  James      464 


Dalrymple,  Sir  Hew    Joo 


1   Campbell,  Sir  A.  re- 
i       prefentativel  of 


MarH) all's  Iiufteci 

I'rovan   limes 

MeM\.  Dame  Mary 

Swinlo.VArch 

Melvill,  John 

Soiiton')  credit 

Mill.  John 

Skene,  George 

Millie,  EU;iahelU 

>-crE.ts,  Waltc 

Moir.  Dr  Robert 

Gr.ham,  Dr.  & 

Monteatli,  W.  truftcc 

} 

DouEla.',  Colin 

on  fe-iudt.  t&tU  0 

Olhcts 

GUfgon,  CoHep  of     7S      ^ 


Jollie.Tau 
Sempilf,  L 


•7J 


ipilf.  Lord 

beton,  crcdiron  ot           9:  44 

Simpfon,  child.  ofG.     53  it 

Gray  and  Webfter       ifo  1I7 

/itate.  Officen  of         40S  >7» 

Vemor,  Robert            S'+  "4 
Millar,  Patrick,  &c.        83 

Bell  and  Rannie,  tec.   Sj  31 

Wemyfs.  David            x<)0  W 

Ni^nhim  and'Co.         45  it 

Eiitnlide.  James           193  1)9 

Grimmond.  lepref.  of  515  M5 

fif.  of  Gillies,  John,  flte.        ijj  7j 


Simfon,  William 
Skene  and  Elmflie 
Skirving  nnd  Young 
Sroilon.  Walter 
Smollrt,  Alexander 
Steel's  difpenets 
Stein,  creilitors  of 
Stewart.  David 
Stewin,  George 
Stirling,  ptocut-i 

T 

Tiihcs.  foiicitnr  of  Mackenzie,  Kenneth    icj 

Tnrnbull  and  .Macdonald  Home,  Sir  George       144 

u 

Ure,  JeliD,  Sic.  Carntgj,  Pm.  &c.      107 

W 

WnJdel,  James  Brown,  Jubn  ]i< 

Wallaces,  Jsmet  &  John  Barric,  Jr  — 


s,  iic. 


Macdunncl,  Alex. 
Wemyfs,  William 
BaiUie,  David 
Niblir,  Peter 


309   'JS 


While, 

Wight, 

Wight,  Mrs  Annabella 

Wilkie.  David 

Waiiin,  John,  &c. 

Woddrup,  WilUam 

Y 

Yotk-buiUlitigs  Company  M.iekenzie,  Alet.  97     (} 

Yntkdonn,  James,  &c.     Criei-e,  Mary  310    iji 

Young,  Mr.  Janet  Sinclair,  Mn  Janet      Jij    ill 

INDEX 


t.  heritors  of 
Scolt,  James,  &e. 
Finlay,  John 


I 


N 


D 


E 
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OF     THE 


Names  of  the  Defenders  and  Pursuers  in  the  foregoing Decifions. 


DEFENDERS.      fURSUERS.   PageNum. 


A 

Aberdeen,  Mag.  of 
Adam  and  Mathle 
Aglianby,  Sarah 
Airihire  high-n,  tr.  od 
Alexander,  James 
Alexander,  tnifts.  of 
AlUn,  William 
Ancrum,  heritors  of 
Anhur,  Thomas, 

B 

fiatkle,  R.  and  others 
BailUe.  David 
Ballantyne,  John 
Barric,  James 
Bayne  and  Hepburn 
Begbie,  David 
Bell  and  Rannie,  &c. 
Bell,  Hamilton 
Bennct,  Mrs,  &.c. 
Blaikie,  Francis 
BUir,  David,  &c. 
Bogle,  George,  and 

others 
Bowes,  Alexander 
Brackenridge,  &c. 
Brown,  John 
Brown  and  Macnab 
Bull,  Jean 
Bumfide,  James 
Burton,  Alexander 


Aberdeen,  Trades  of 
Maclelland,  John 
Rofs,  George,  &c. 
Loudon,  C.  of,  &c. 
Munro,  George 
Flint,  Dr  James 
Macculloch,  Michael 
Scott,  Sir  John 
Macgilchnft,  John 


Campbell,  James 
Campbell,  Alexander 
Campbell,  Sir  A.  re- 

prefeotatives  of 
Campbell,  Colin 
Campbell,  D.  J. 
Campbell,  Donald 
Campbell,  Donald 
Ctrmichael  and  othen 
Carnegy,  Pat.  6tc. 
Carnegie,  Sir  David 
Caifilia,  Earl  of 
Chippendale,  £dw 
Chippendale 
Collins,  John 

Conle,  Andrew 

Contts,  Thomas 
Cranftouo,  Thomas 
Crawford,  EUf.  and 

Thomas  Couts 
Cult,  heritors  of 
Gumming,  Robert 
Cumbig,  Lady 


"9 

56 

344 

i5« 

3' 

»5 

«'5 

55 

«58 

116 

4*3 

178 

i6i 

74 

368 

161 

199 

89 

55 

«7 

309 

'35 

148 

69 

174 

79 

170 

81 

Dundas,  Sir  Thomas 
White,  David 
Bogle,  tniftees  of 
Wallaces,  Ja.  &  Jo, 
Bullions,  Andrew 
Haddington,  bakers  of  467  194 
Smollet,  Alexander  65  3a 
Callman,  ChrifUan  17Z  78 
Mackintofli,  Robert  360  15^ 
Campbell,  Charles  <;oo  a  10 
Murray,  John,  6tc. 

?  Bogles,  and  Fadlor  lo 

S      CO  tutoris 
Ritchie,  Margaret 
Ferchard  and  Brock 
Waddel,  James 
Advo.  his  Majefty's,  App. 
Geddes  and  Clarke      488 
Stewart,  David  193 

Macwhinnie,  Andrew  480 


509 
170 

209 

39a 
60 

3»^ 


77 

94 
itf6 

30 

141 
I 

205 
129 
200 


Maccallum,  Neil 
Brown,  George 

JMacneill,  younger  chil 
dren  of 
Campbell,  Archibald 
Dumfries,  Earl  of 
Cheape  and  Lindfay 
Calland,  John 
Landale,  David 
lire,  John,  &c. 
Proftor,  Patrick 
Cathcart,  Sir  Andrew 
Curtis  and  others 
Harrifons,  W.  and  J. 
Irving,  &c.  andattns. 

C  Com.  Ag.  in  ranking 

C      Polquhaim 
Crawfurd,  Mrs  Ellz. 
Naime,  Alexander 

?  Beveridge,  James  and 

S      William 
Wilkie,  David 
Leflie,  Alexander 
Uohvcll,  J.  Z. 


62      31 
307     134 


240 
404 

4«3 

475 
5r8 

299 

107 

505 

35  » 
3»8 

324 
350 


X09 

I7« 

'75 

197 
211 

I3» 

52 
214 

'54 
1 40 

141 
'53 


DEFENDERS.       PURSUERS.    Pi^eNum, 


365  160 

443  '85 

$01  213 

'55  7' 

C7  28 

iZs  75 

'^l^  220 


D 

Dalrymple,  Sir  Hew 
Dewar,  Daniel 
Doig,  David 
Dolhr,  John 
Douglas,  and  others 
DougUs,  H.  crs.  of 
Douglas,  Colin,  and      7 

others  3 

Dougbis,  John 
Douglas,  Sir  George 
DougUs,  Mrs  A.  J. 
Dreghom,  Ro. 
Drummond  dc  others 
Drummond,  May,        1 

crediton  of  V 

Duff 

Duguid,  W.  and  others 
Dunbartoh  Glafswork  7 

Company  5 

Duncan  and  Jollie 
Dundonald,£arl,  troft. 
Donmore,  Earl  of 

E 

Edinburgh,  Mag.  of 

Edinburgh,  Mag.  of 

Edington  and  Co. 

ElUot,  Sir  William 

Ditto 

Erikine,  Sir  Charles 

Erlkine,  H.  and  others 


Mackay,  Hon.  Mn      500  2x1 

Law,  William             462  191 

Macdonald,  J.  £c  hufb.  38  19 

Dollar,  Jane  and  hu(b.  16  7 

Jardine,  Sir  William     72  36' 

DougUs,  Helen  195  88 
Monteath,  W.  tmftee 

on  fequeft.  efiate  of  328  Z4I. 

Arbuthnot,  Vifcount  377  164 

Govan,  William          495  109 

Purtmoak,  heriton  of  459  I90 

Laurie,  Thomas,  App.  15  5 

Drummond,  Fr.  Pink.  109  53 
Drummond,  daughters 

of  Alexander           361  158 

Graham                       239  108 

Addifoo,  Ch.  &  Sons    83  4t 

Dunlop,  John             46^  I95 

Brough,  truftees  of      123  57 

Alifon,  Alexander         35  17 

Argyle,  Duke  of,  App.  13  4 


Abercorn,  Marquis  of  113 

2ox 
89 
Z4 
5» 
'9 


Comb,  Matthew 

Hamilton,  John 

ElUot,  truftees  of 

Ditto 

Begbie,  James 

Kingibams,  miaifier  of  277    z  24 


54 

90 

43 
6 

16 
9 


Fergus,  Walter 
Fife,  Earl,  £c  othen 
Finlay,  James 
Finlay,  John 
Fleming,  James 
Frank,  James 

Frank,  J.  and  others 

Fullerton,  John 

G 

Galloway,  Earl  of 
Gillies,  John,  6lc. 
Gillefpie  and  Co. 
Gilleipie,  John 
GUfgow,  College  of 
Gordon,  Alexander 
Gordon,  John 
Graham,  H.  crs.  of 
Graham,  Dr,  &c. 
Graham,  CoL  T, 
Grant,  8cc. 
Grant,  Sir  James 
Grant's  truftees 
Gray  and  Webfter 
Oray,  John 


Millie,  Elizabeth  537  ajz 

Gordon,  John  79  39 

Ca£Slis,  Earl  of  466  193 

Woddrop,  William  aaz  zoo 

Hay's  creditors  28 z  Z25 

Frank,W.  D.  A.  i$%  70 

|.  Frank,  W.  D.  A.  and 

n      tutoT,  ad  litem  374  z^3 

^  Anderfon,  Jean  435  Z83 


Boyd,  Dr 

Stirling,  proc-fiC  of 
Grahame,  Archibald 
Fergufon,  William 
Scott,  John,  &c. 
Rae*s  traftee 
Doogal,  Jane  Ann 
Graham,  WillUm 
Moir,  Dr  Robert 
Baynes,  Anne,  dec. 
Keith,  WiUiara 
Dunbar,  creditors  of 
DougUs,  H.  8c  Co. 
Simion,  William 
Govan,  Alexander 


217  97 

'59  73 

345  »5* 

358  15^ 

7^  3« 

283  Z2^ 

439  '84 

396  z68 

224  loi 

485  ao3 

z  z 

133  ^* 

157  73 

260  1 17 

337  '47 
Greenock. 


t     T^      D     ^     X. 


iDEFEKDERS. 

Gr«enock,  Magift.  of 
Oreig,  Joha 
GricrfoD,  Mitry 
Grien,  Mary 
Orimmoiid,  itpref.  of 

H 

HiddtDgton,  Mig.  of 
.  Himilloa,  Jama 
HiJ'i  en.  iniftee  for 
Hog.  Tbomu 
Home,  Sir  Gcorg« 
Home,  Sir  George 
Hunter,  Wiltcr 
HIiHod'i  en  tmft.  for 

I 
Inglii,  Williun 

iDUie.J»me. 
ofanftone  knd-otlien 
cduiSon,  Jobn 
ahnllon,  Peter 
>  Jolliet  Jinei 

K 

KeUie.Eulof 
Kcmble,  Scepbcn 
Kej.  WiiliuQ 
KJnloch,  C.  F. 
Kintorc,  E.  of,  ttc. 
Knowlei,  Aodrenr 

L 

Lung,  Alei. 
LiLrd.  Jgba 
X^nark,  Magift,  or 
'  Ltncafier  and  Junieron 
Lang,.  Tbomu 
Love,  Jama 
LanaD,  Anijicw 

M 

Hacfarlanei.  I.  4c  H. 
Macalpine,  jotm 
Macbeaa,  W.  Sec. 
Macdonalil,  Ta.  lie. 
MacdonaM,  Jamei 
Macdonnel,  Alex. 
HacfarUoe,  John 
Mackeniir,  Andrew 
Kackeiuie,  Alei. 
Mackenzie,  Kenneth 
Mackenzie  ind  I.iodfay 
Mackenzie  ic.  Fn»a 
Macka^'i  creditors  ' 
Maclean,  Murdoch 
Macmardo,  G.  L. 
Martin,  Jnbn 
Mafon,  John 
Mifon,  difponenof 
Maule,  William 
MaiweU,  John 
Mmci,  Catb.  Sec. 
MlAie,  R.  Trpn.  of 
Mlddlcton,  Da*Jd 
MUlir,  Patri<^  BtF. 
HilchEl,  &c.  repr.  of 
MoMgomerjr,  Bu. 
Montrofr,  D.  of,  Ue. 
Molle.  Dc  la,  Mav.      1 
B«fc.rie  '       i 

Muirhead  Ales. 
Marraj,  reprefen.  of 
Muflelburgh,  Mag.  of,  7 
and  Sir  Ar.  Hope      J 
N 
Nairn,  MagJlt.  of 
Newbigjing^e. 
New  land  I  creditan 
Newnbam  and  Co. 
Niblie,  Peter 

o 

•Oliphint,  John 
■OJjpbant,  M.  and  £. 


PURSUERS.  P^ttIi 
Reo&ewlli,  lbcr,Glkof  Ml 
Cannan,  H.  joi 

.-Doaglas,  William  .195 
y  oiUhnui,  Junei,  flt  c.  3 1  a 
Stewait,  Georgo  515 


Macdo.wallind HouQ.  30 
Douglai  and  othen  171 
Hog,  Rebecca  415 

Tunibull  and  Macd.    144 


Sclbjr,  heirt  of  Robert  408 
FalkUnd,  minifter  of  50 
Campbell,  Donald  Ed 
-Dunn,  rtprefenti.  of  511 
■Brougb's  cicditon       166 

Tack,  Alexander         417  , 
Jackfon,  credi.  of,  &c  6» 

'«:awan.  Jam**  415  : 

Liringfton  and  otben  394  : 


dlie,  T<rii 


'^r. 


Macdonald,  Jean  joti 

Robertfoni,  and  Co.  141 

Brown,  Colin  10 

Frafer,  Reid,  tec.  339 

Goran,  Alet.  a34 

'Oarbjt,  Hew  4S3 

Fiiie,  Muy  49$ 

Gordon,  Wllian         311    - 
KUpnrick,  Mirioia       37 
Muir  and  othut  jl 

Reid  and  Parkinfao     103 
MinfoD,  Stc.  A.St 

Watfon,  Robert 
Mnrcfaie.  Williai 
Newlandi,  crEditon  of  ct 
Totfc-buildingt  Camp.  J7 
Tithea,  foliciior  of       105 
Scott,  Claude  141 

Tift,  Earl  of  39; 

Mackay,  Robert  no 

Saddler.  F.  and  attar.  19! 
Priiif  te,  Mark  jil 

Hamilton  and  Co. 
Douglas,  Ml 
Robertfoo,  c 
Irrioe,  Sir  Al.  Ramra*  i  J£ 
Keith.  WiUiam  4>t 

OgiUie,  Sir  J,  ate.      iBi 
Gordon,  Mr  Baron       335      , 
Fnier,  Francii  141    ; 

Snriton,  Waller  t 

Maitland,  Lady  £lii.   50;     ; 
Macaufland,  8cc.  14 

Colquboun,  Sir  June!  igi 
Jatdine  Sir  W.  with 

conc.ofhiiM'i  Ad.  J^ip. 
CarroD  Companj        ^t) 
Morton,  E.  and  C.  of    74 
Inreredc,  oolleiftor  of 
poor'i  ratei  afg     j 


Brodie,  James  jto 

Finb]'  and  othen  a  i 

Newlands,  J.  and  &c.  11S7 
Stein,  Ucdiion  of  43 
Wight,  David,  S(c.      toi  - 


DEFENDERS.      PDRSUERS.    P^Jlwm. 


SbUip,  David 
Pronn,  JamM  8c  Co. 

R 
Rae,  creditan  of 
Kaonie,  Marion,  tit. 
Rattraj  and  othera 
Reid,  Chr.  Kerr 
Dita> 

Renfrew,  fieeb.  &C.  of 
Riddick,  William 
Ditto 

Robb'i  en.  trull,  for 
-Robettfom,  R.  Sc  A. 
Robertfon  and  Berry 
Robfon,  James 
Rofe,  James 
Rolb,  Sarah 
Rob,  liuftees  of 
Rofi,  Elizabeth 
Kofi,  Hugh,  cts.  of 
Rufi,  Tbomai,  &c. 
Roll,  creditors  of 
Roxburgh,  Duke  of 
Rutherford,  John 


Dickfon,  truOeeof      354  155 

Rougheads,  W.  and  P.  13]  k^. 

Herbenfon  and  Co.      iig  jg 

Giblen,  Mrs  Jean        447  tW 

Ditto                           4P3  lol 

FaiOey,  MuiftiatcB  of  sB  ij 

DonglaiiHcnaScCo.  It  j 

Ditto                             to  40 

Robb,  Agaci               ijj  114 

Edie,  Laud,  Stc.         146  «t 

Advo.  hi)  Majefty's,  App.  1 

Robfon,  GMrge           13S  loS 

Leigh,  Amelia               iS  t 

Barnn,  Tames             iil  |t 

Rofi,  Eliiabetfa             40  m 

Peir&,  Henry,  fcc.        43  11 

Ryder,  Th.  and  anor.  ilj  117 

Peter,  Darid                364  159 

CaJGlii,  Earl  of             477  i^ 

Aanur,  Rer.  Job       497  an 

Fait,  Darid                   M  33 


Saddler.  Jams 
Saltcoats,  ftenlmrs.  Of 
ScDtland  and  Jack 


HaciKiU,a 


of  »so  ■  'IJ 
••S     "9 


Cunpbetl,  Jamn 

„ ,. , Wlfeo,  Jotn.  fcc.        _^  .. 

Scott,  William                  Henderfon,  Jamea         47  aj 

Scott,  Junes                     Mnnay.Jobn              13S  107 

Scott,  Geo.  Rob.               Carnegie,  Ja.  Lindlay  491  107 

"a."^ '"' "}  «-«'"•  J'^     ««■  ■» 

Selb;,  Robert,  htin  of      Br«(b,  tr.  for  era.      333    145 
■■■  '     '  SempiUi,  Jan.  and  Job.  j        s 

Brilbane,  Thomaa         tj$     1I3 
Seton,  An^ibald  ft      44 

Mill,  John  aty    101 

Hepbwn,  D«*id  ki      tA 

Simeand  altomejt 
Yoong,  Mrs  JaMt 
Peat,  Samoel 
Home,  AJeiander 
Manf.  Rimf  &c. 
Scott,  William 
MeWiil,  John 
Ciaig  aiid  Hiflop 
Andetfon,  Tbomat 
Skene  and  EhttOie 
Bru-e,  AlciaiHier 
Ciairfurd,  MrsRie  ... 
Campbell,  Lord  Fred.  3t< 
Kerr's  crs.  truSac  for  IBS  aj 
Dnfis,  Ta.  «id  Wil,  180  03 
FergnBon,  creditan  of  47$  !}■ 
Mewi,  Dame  Maty      417    vH 


Sempill,  Lord 
SempiU,  Lord 
Seton,  creditors  of 
Skene,  George 
Sferring,  William 
Simpfon,  child,  of  O. 
Sinclair,  MisJanet 
Smith,  Ret.  Drjohd 
Smith  and  oden 
Smith,  &C. 
Smith.  William 
Smiton't  creditors 
Spence  and  others 
Sproat,  Tobu 


Steio,  repr,  of 
Steuait,  Sir  J.  Etc. 
Stuart,  Andrew 
Sun-BreOffice,  ag.  for 
Sutherland,  La  or. 
SwintDO,  Mrs  Catb. 
Swinton,  Archibald 

T 

ThomTon,  Janet 
Thomfon,  David 


S*3    »'< 


S34  »S" 

106  n 

40<  .» 

143  ts 

314  13I 


Tombull,  1 
Twcedie,  James 

V 

Vemor,  Robert 

w 

Watfon,  eteeuton  of 
Wemyfi,  William 
Wemjft,  David 
Wilfon  and  othen 
Wyilic,  Alexander 

Y 

Young,  Robert 

X 


Maccwan,  Mary          131  (o 

r  Bertram,  Gardner  and 

7      Co.  fi^or  for          a03  ;■ 

Keith,  William            4al  iti 

Baines,  Richard           451  1I7 

Leaie.bc.  onfeq.  efl.177  ti 

Skintng  and  Young   514  1*4 


Steel's  diiponecs  190 

Crawford  and  othen    a70 
Pagan,  Ales.  See.        136 


Fergnflbn,  Andrew      17;      to 


J^m  Nicdfim         ^i    17b 


I 


N 


D 


E 


X. 


SUBJECTS, 


Appeal 
Apprenticcf 


Titled  according  to  the  DiSionary  of  Decijions, 

L 

Legacy 


B 


No. 
67 


Bankrupt 
Bill  of  Exchange 
Blank  Writ 
Boroiigh  of  Barony- 
Borough  Royal  1O9  xiy 

C 
Cautioner 
Claufe 

CommiiTarj  Court 
Communion  Elements 
CondiBio  indebiti 
Confirmation 
Compenfation  and  Retention 

D 
Debtor  and  Creditor 
Delinquency 

F 
Faftor 

Falfehood  and  Forgcrj,  App. 
Fiar 

Foreigner 
Forfeiture 

G 
Glebe 

H 
Heir  Apparent 
Heirfliip  Moveables 
Heritable  and  Moveable 
Huiband  and  Wife 
Hypothec 

I 
Implied  Condition 
Implied  Will 
Infeftment 
Inhibition 

Jurifdiftion  12,  33,  46, 

yus  fuptrveniins 

K 
King 
Kirk 


57>  58»  61 
30,62 

62 
12,  29,  56 

3f59 
12 

33 
28 

I 

53 
69 

68 

45 

46 
t 

44 
8 

51 

24 

64 

20,  60 

25 

2 

S3 

48,  54.  55 

I 

35 
5* 


M 
Member  of  Parliament 


No. 

a 

X4 


Paiium  iUicitum  49,  56 

Penal  Statute,  Appendix  i 

PiTtculum  41, 65 

Poffeflbry  Judgment  35 

Prefcription  5,  4©,  53,  66 

Procefe  59 

Proof  32, 45 

Property            ^  43 

Provifion  to  Heirs  and  Children  7 
Prifoner 
Public  Officer 
Publifher,  App. 

Ranking  and  Sale 
Removing 
Right  in  Security 
Runridge 

S 
Solidum  €t  pro  rata 


4 

47 

37»4a 
22 

3« 


3»i8 


Tailzie  16 

Teinds  27,  38,  39 

Term,  Legal  and  Conventional  o 

Thirlage  36 

Title  to  purfue  31 

Trull  17 

Tutor  and  Pupil  18 

V 

Verdifi,  Appendix  \ 


Witnels 

Writ 

Wrongous  Imprifooment 


a6.  34»  5* 
70 

23 


PURSUERS. 


Advocate,  his  Majefly's,  App. 
Abercom,  Marquis  of 
Aberdeen,  Trades  of 
Addifon,  Charles  and  Sons 
Alifon,  Alexander 

B 
Begbie,  James 

Beveridge,  James  and  WilKam 
Bogle,  Truftees  6i 
Brough,  Truftees  of 
Brown,  Colin 
Bruce,  Alexander 

C 
Campbell,  Donald 
Cullen  and  Company,  Attorney 

D 
Dollar,  Jane  and  Hnfband 
Douglas,  Heron  and  Company 
Drummond,  Francis  PinkeAon 
DnnbaTi  Creditors  of 
Dondasi  Sir  Thomas 


No. 
1,2 

54 
56 
41 
17 

9 

71 
69 

57,58 

4 
66 


42 
of     49 

7 

5i40 

53 
6z 

27 


Edie  and  Laird,  and  others 
Elliot,  Truftees  of 

F 
Falkland,  Minifter  of 
Frank,  William  Daniel  Arthur 
Finlay  and  others 

G 
Gordon,  John 

H 
Hamilton,  John 
Henderfon,  James 
Hepburn,  David 
Herbertfon,  John  and  Company 
Home,  John,  petitioner 


J 


No. 

68 

6ji6 

a4 

70 

10 

39 

43 

64 
46 


Jackfon,  Creditors  o^  and  H.  P.  £ftea  55 
Jardine,  Sir  William  9$ 

K 
Keith,  William  -  x 

Kilpatrick,  Marion  *        x8 


INDEX, 


L  No. 

Leighy  AmcUa  8 

Loudon,  Countefi  of»  amd  others  55 

M 

Macaufland  and  others  12 

Maccallumy  Neil  3 1 

Macdonaldy  Janet  tad  Huibafid  19 
Macdowally  William,andGeo.HQiifton  14 

Mace  wan,  Mary  5 

Mackenzie,  Andrew,  25 

Morton,  Earl  and  CounteHi  of  37 

Muir  and  others  29 

N 

Newlands,  Creditors  of  25 

O 

Oliphant,  Margaret  and  Huftand  63 

P 
Pagan^  Alezander,  and  James  Hunter  $2 

faiflcy,  Magiftrates  of  13 

l^ark,  David  33 

Peat,  Samuel  45 

t^eirfe,  Henry,  and  others  2Z 

Perchard  and  Brock  30 

R 

Reid  and  Parkinfon  50 


Ma. 
Rdbertfon,  AreL  and  James  and  Co.  65 

Rols,  George  and  others  15 

R06,  Slifftbeth  20 

S 

$cott,  Jciv^f  and  others  3S 

Sempius,  Janet  and  Johanna  2 

Sft^,  Archibald  44 

Sime  and  attorneys  :.            26 

Smiton,  Walter  3 

Smollet,  Alexander  32 

Stein,  Creditors  of  2% 

Sproatf  John  jg 

T 

Tithes,  Solicitor  of  51 
Tumbulltjaincs^  and  Male.  Maodonald  67 

V 

Ure>  John,  and  others  52 

W 

Wemyis,  James,  and  others  34 

Wight,  David,  and  others  48 

Wilkie,  David  28 

Wilfon,  John,  and  others  11 

Y 

York-bmldings  Company  47 


DEFENDERS. 


A  Na 

Aberdeen,  Magifiiates,  t^c.  of  56 

Aglianby,  Sarah  15 

Anderfon,  Thomas  j6 

Ayrihire  high  roads,  Truftees  on  55 

B 

Saikie,  Robert,  and  others  27 

fiallantyne,  John  6g 

Bell  and  Raonit^  9a4  •then  3^ 

Brackenridge  and  others  3P 
Brown,  Alex,  and  John  Macn«b|  A|>p«    f 

C 

Campbell,  Jaines  31 

Cult,  Heritors  of  28 

Carnegy,  Patrick,  and  others  $% 
Crawford,  £lif.  and  Thomas  Coutts    71 

or 

Dollar,  John  7 

Doig,  David  19 

Douglas,  Lady,  and  others  36 
Drummond,  William  Abemethy, 

and  others  53 

Duguid,  William,  and  others  ^  41 
Duncan,  Alexander,  and  James  JoUie  57 
Dundonald,  Truftees  of  the  £arl  of     17 

E 

Edinburgh,  Magiftrates  of  54 

Edington,  Thomas  and  Company  43 
Elliot,  Sir  William                           6,  16 

Erikine,  Sir  Charles  9 

F 

Fife,  Earl  of,  and  others  39 

Frank,  James  70 

G 

Glafgow,  College  of  38 

Grant,  Charles,  and  others  i 

GraQt,  Sir  James  61 

H 

Hamilton,  James  14 

Home,  Sir  George  67 

J 

Johnftone,  David,  and  others  24 

Johnfton, John  42 


Kemble,  Stephen 


K 


Laird,  John 

Lanarki  Magiftrates  of 


35 
4 


M  No. 

Macalpine,  John  z8 

Macbean,  William,  and  others  29 

Macdonald,  James,  and  others  jo 

Mackenzie,  Alexander  47 

Mackenzie,  Andrew  25 

Mackenzie,  Kenneth  51 

Millar,  Patrick,  and  others  3 

Montgomery,  James,  and  otbeis  12 
Murray,  Reprefientatives  of  Daniel, 

and  others  37 

N 

Kewbigging,  John,  and  others  to 
Newnham,  Everett  and  Company      22 

Niblie,  Peter  48 

o     . 

Oliphant,  John    '  63 

P 

Philp,  Pavid  49 

R 
Rattray,  James,  and  others  59 
Renfrew,  Freeholders,  l^c.  of  13 
Riddick,  William,  5,  40 
Robertfons,  Rachel  and  Anne  68 
Robertfon,  James,  and  Walter  Ber- 
ry, A  pp.  2 
Rofe,  James  8 
Rois,  Elifabeth  it 
Rp{s,  Truftees  of  20 
Rutherford,  John  33 

S 

Scott,  James,  and  others,  11 

Scott,  William  23 

3empill,  Lord  2 

Seton,  Creditors  of  44 

Simpfon,  Children  of  George  26 

Skirving,  William  64 

Smith,  Rev.  Dr  John  45 
Spankie,  George,  and  James  JoUie      57 

Stein,  Reprefentatives  of  66 


Thomfon,  Janet 


W 


Wemprls,  William 
WyBiei  Alezawler 


60 


li 


i^i«BiW> 


rfHi 


INDEX. 


SUBJECTS, 

Titled  according  to  the  Order  of  the  DiSlionary  of  Decijions. 


A 

No. 

P- 

No. 

Adjudication 

13* 

Paffivc  Title 

i65 

Advocation 

157 

Patronage 

170 

ArreHment 

i39»  ^67 

Fericulum                             1 3  5, 

i49»  181 

B 

Perfonal  and  Real 

14a 

Bankrupt                     i44t  I45> 

177,  182 

Prefcription,                 130,  131, 

I  jOi  164 

Blank  Writ 

152 

Prefumption 

178 

Bill  of  Exchange                  141, 

15^*  >79 

Procefs                          133,  160, 

i75>i77 

C. 

Provifion  to  Heirs  and  Children 

'33 

Cautioner 

M5 

Public  Officer 

16? 

Claufe 

169 

R. 

Collation 

138 

Ranking  and  Sale 

^11 

Conipenfation,  Retention 

140, 177 

Recompenfe 

173 

E. 

Removing 

146, 180 

Execution 

148 

Right  in  Security 

MS 

Exhibition  ad  deitberandum 

154 

S. 

F. 

Sale 

151 

Falfa  Demonftratio 

ij8 

Succeffion 

133 

Foreign 

174, 176 

Superior  and  ValTal 

139 

Forum  Competens 

177 

Sufpenfion 

M7 

h. 

T. 

Heir  Apparent 

168 

Tack 

14a,  171 

Heritable  and  Moveable 

139 

Tailzie 

168 

Hulband  and  Wife 

176 

Teinds                           156,  161, 

162,  172 

I. 

Teftament 

• 

174 

Implied  Will 

M3 

Title  to  purfucy  Appendix  No. 

HI. 

Infeftrocnt 

153 

W. 

M. 

Witnefs 

*37 

Multiplepoinding 

177 

Wnt                           134, 136, 

i59»  163 

P 

U  R  S 

U  E  R  S. 

No. 

No. 

A. 

F. 

Arbuthnot,  Vifcount 

164 

Fergufon,  William 

136 

B. 

Fife,  the  Earl  of 

169 

Brough,  John,  the  Truftees  for  tlie 

Flint,  Dr  James 

178 

Creditors  of 

»45 

Frank,  William-Daniel- ArthuTj 

y  and 

Brown,  George 

134 

his  Tutor,  ad  litem 

163 

C. 

Frafer,  Reid,  and  Sons 

148 

Campbell,  Archibald 

»7i 

G. 

Campbell,  Lord  Frederick 

i6j 

Gordon,  Mr  Baron 

146 

Cannan,  Horatius,  Common  Agent 

Gordon,  William 

137 

in  the  ranking  of  Polquhairn 

i33»  »<5o 

Govan,  Alexander 

M7 

Cathcart,  Sir  Andrew 

154 

Grahame,  Archibald 

'3^ 

Cowan,  James 

179 

Graham,  William 

168 

Crawfuvd,  Mrs  Rae 

138 

Grieve,  Mary 

136 

Curtis,  William,  and  others 

140 

H. 

D.  . 

Hamilton,  John,  and  Company 

150 

Dickfon,  David,  the  Truftee  of 

155 

Harrifons,  William  and  John 

J41 

Douglas,  William 

130 

Henderfon,  John 

>74 

Diummond,  the  Daughters  of  Alex- 

Hog, Rebecca 

176 

ander 

158 

I. 

Dum Tries,  the  Earl  of 

175 

Jack,  Alexander 

180 

Dundas,  Lord,  and  Mr  John  Nichol- 

Jardine,  Sir  Williami  ^iih  concourfe 

fon 

170 

of 


INDEX. 


No. 

of  His  Maje(ly'3  Advocate,  Ap- 

pend.  Nr.  III. 
Irving  and  Jopp,  and  their  Attorneys  153 

K. 
Keith,  William  181 

Keith,  William  iBa 

L. 
Lancafter  and  Jamiefon  148 

Landale,  t)avrd  13^ 

Leflie,  John  162 

Livingfton,  Adam,  and  others  167 

M. 
Macdonald,  Jean  1 J3 

Mackintolh,  Robert  1J7 

Maclelland,  John  I  j  i 

Mansfield,   Ram&y,    and   Ca    aad 

Baillie,  Pocock,  and  Co.  177 

Monteath,  Walter,  the  Tru&ee  on  the 

fequeftpated  eftaoe  of  144 


Oliphant,  Janet 
Peter,  David 
Ritchie,  Margaret 


P. 
R. 
S. 


Saddler,  Francis,  and  Attomej 

Scott,  Claude 

Scott,  Sir  John 

Selby,  the  heirs  of  Robert 

Skene,  Andrew,  and  John  Elmflie 

Stewart,  David 

W. 
Waddel,  James 
Watfon,  Robert 
While,  David 

Y. 
Yorkftoun,  James,  and  odiers 


No. 

M3 

159 
166 

149 
161 

174 
129 

142 

139 
13s 

13* 


DEFENDERS. 


N 


c. 


A. 


Adam  and  Mathie,  l^jt 

Alexander,  the  Truftees  of  David       1 78 
Ancrum,  the  Heritors  of  the  parifli  of  161 

B. 
Saillie,  David 

Bennet,  Mrs,  and  J.  B.  William£oii 
Bowes,  Alexander 
Brown,  John 
Bumiide,  James 

C. 
Campbell,  Alexander 
Campbelli  Colin 
Campbell,  Dougal  John 
Carmichael,  John  and  others 
CaiBlisy  the  Earl  of 
Chippendale,  Edward 
Collins,  John 
Corrie,  Andrew 

D 
Douglas,  Colin,  and  others 
Douglas,  John 
Drummond,  May,  the  Creditors  of 

F. 
Frank,  James,  and  others 
Frazer,  Reid  and  Sons,  and  their 
Truil-indorfees 

G. 

Gillefpie,  John 

Gillefpie,  William,  and  Company 
Graham,  Harry,  th^  Creditors  of 
Gray,  John 


135 

»57 
166 

141 

129 

J^34 
471 

175 
132 

Ji4 
Z40,  141 

160 

144 
164 

X5« 
148 


No. 
179 
167 
i6a 


Key,  William 

Kinloch,  George  Farquhar 

Kintore,  the  Earl  of,  and  others 

L. 
Laing,  Alexander  2^ 

Laocafier  and  Jamiefon  148 

M. 
MacdonneU,  Alexander  139 

Macfarlanes,  John  and  Hugh  137 

Maclean,  Murdoch  131 

Mackenzie  and  Lindfay  149 

Mackenzie,  Mrs  Martha,  and  EHza- 

beth  Frazer  169 

Slartin,  John  150 

Maxwell,  John  182 

Michie,  Robert,  the  Reprefentatives 


of 


146 


Greig,  John 
'Grierfon,  Mary 
Grieve,  Mary 

Hog,  Thomas 

Jollie,  James 

KeUie,  the  Earl  of 


H. 

J. 
K. 


156 
152 
i6S 

147 

X33 

130 

136 


xy6 

»73 
180 


Motte,  De  la,  Magdalene  Barberie, 
Append.  No.  HI. 

O. 
Oliphant,  Margaret  and  Eleonora       143 

R. 
Rae,  John,  Creditors  of  155 

Rofs,  Thomas,  and  others  i  co 

s. 

State,  the  Officers  of,  and  otiiers  172 

Selby,  Robert,  Heirs  of  145 

Selkrig,   Charles,    Truftee    for  the 

•Creditors  of  Alexander  Cricbttm    r74 
Smith,  Wright,  and  Gray  177 

Steuart,  Sir  John,  and  Mrs  Stiriing     138 
Stuart,  Andrew  165 

T. 
Thomfon,  James,  and  Son  iBi 

Y. 
Yorkftoun,  James,  and  others  136 

.  Z. 
Zetland,  the  Prcfbytery  df,  and  Mr 
Archibald  Gray  lyo 
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N 


D 
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X 


OF    THE 


Principal  Matters  contained  in  the  foregoing  Decisions. 


Adjudigatiok.  a  declarator  of  expiry  of 
the  legal  is  neceflary  in  order  to  cut  off  the 
right  of  reverfion.  No.  ii2.  Jamti  Camp- 
bell againft  John  Scotland  and  Alexander 
Jack^  March  7.  1794, 

£ffed  of  a  decree  of  declarator.  Ibid. 
An  adjudication  found  to  be  null,  which 
was  led  upon  a  decree  for  payment  of  the 
random  fum  of  L.  10,000 ;  although  it  re- 
ferved  all  obje&ions  contra  executionem^  no 
proof  of  the  debt  having  been  produced 
when  the  decree  was  obtained,  and  the 
fum  really  due  having  turned  out  to  be  on- 
ly L.800  :  10  :  7V^<^urrency  of  the  ifland 
of  St  Chriftopher's.  No.  113.  Creditors  ^ 
Neil  Macneii  againfi  James  Saddler ^  Mar.  7. 

1794. 

23  Geo.  III.  c.  18.  §  5.    ObjeOion  to  the 

intereft  of  a  creditor  who  had  been  conjoin- 
ed in  a  procels  of  adjudication,  that  he  had 
produced,  as  his  grounds  of  debt,  a  copy  of 
a  bill,  and  notorial  proteft  taken  on  it,  but 
not  the  original  bill  itfelfyfuftained,  although 
all  objedions  were  referved  contra  enecutio- 
nem*  No.  125.  The  Creditors  of  Alexan^ 
der  Hay  againfi  James  Flemings  June  17. 

^794. 

Where  an  adjudication  has  been  obtain- 
ed in  fecurity  of  fuch  termly  payments  of 
an  annuity  as  ihould  afterwards  become  due, 
the  arrears  between  the  date  of  the  decree 
and  the  death  of  the  annuitant  go  to  the  heir. 
No.  127.  7bomas  Ryder  and  bis  attorney ^ 
againj  the  Creditors  of  Hugh  Rofs^  July  1. 

1794. 

When  a  fummons  of  adjudication  upon 
feveral  diftinfi  grounds  of  debt  concludes, 
that  the  lands  fhall  be  adjudged  for  the 
fame,  as  they  fhall  ht  jointly  or  feparately 
accumulated,  and  the  Judge  pronounces  de- 
cree, in  terms  of  the  libel,  the  adjudication 
is  not  articulate,  although  the  debts  fliould 
be  feparately  accumulated  botli  in  the  grand 
decemiture  and  in  the  abbreviate  of  adju- 
dication ;  and  if  there  be  a  pluris  petitio  on 
one  of  the  articles,  the  reverfer  will  be  re- 
flored  againft  a  decree  declaring  the  expiry 
of  the  legal  obtained  in  abfence.  No.  132. 
David  Landale  againfi  Jobn  Carmicbael  and 
others^  Nov.  25  1794. 

1695,  c.  24.    The  creditors  of  the  ancef- 


tor  are  entitled  to  lead  adjudications  during 
the  dependence  of  an  a£don  of  fale,  at  the 
inftance  of  the  heir-apparent,  where  there  is 
no  immediate  profpeft  of  the  eftate  being 
fold,  and  where  the  intereft  of  the  debts  is 
not  regularly  paid.  No.  197.  James  Cheap 
and  James  Lindfay^  againfi  Donald  Camp* 
bell  and  his  father's  Creditors^  Jan.  29. 1796. 
h.  pluris  petitio  proceeding  from  culpable 
negligence  found  to  void  an  adjudication 
in  toto.  No.  200.  Andrew  Macwbinnie^ 
common  agent  for  the  Creditors  of  Alexander 
ffootsf  againfi  Alexander  Burton,  Feb.  4. 
1796. 

Abvocatiok.  An  advocation  is  competent 
where  the  libel  concludes  for  more  than 
L.  12  Sterling,  although  the  fum  awarded 
(bould  be  lels.  No.  137.  Robert  Macinto/h 
againfi  Anne  Maria  Bennet  and  Jobn  B, 
William/on^  Feb.  14.  1795. 

Aliment.  When  the  hufband's  eftate  is  fe- 
queftrated,  and  be  flies  the  country,  leaving 
his  wife  behind  him,  her  relations  are  not 
entitled,  in  competition  with  his  creditors, 
to  retain  a  part  of  her  fortune  remaining  in 
their  hands,  either  for  her  aliment  during 
the  lifetime  of  her  hufl)and,  or  for  a  fuit- 
able  provifion  to  her  after  his  death.  No. 
188.  James  Lie  againft  the  Executors  (f 
Robert  Wat/on^  Dec.  1.  1795. 
See  Cessio  bonorum. 
See  HusBAKD  akd  Wife. 

Appeal.  Deeds  of  fettleroent  contaiiiing  a  no- 
mination of  executors,  having  been  reduced 
by  the  Court  of  Seflion,  the  neareft  in  kin 
may  get  themfelves  ccmfirmed  during  the 
dependence  of  an  appeal  againft  the  decree 
of  redudion,  to  the  efie&  of  vefting  a  title 
in  tbemfelves  from  the  date  of  the  confir- 
mation in  cafe  the  judgment  ihould  be  af- 
firmed. No.  15.  George  Rofs^  and  other s^ 
againfi  Sarah  Aglianhy^  January  22. 1703* 
In  a  competition  aniing  in  a  multi- 
ple-poinding  between  an  arreftment  on  a 
depending  adion,  in  which  the  purfiier  af- 
terwards obtained  decree,  againft  which  an 
appeal  was  in  dependence,  and  two  pofle- 
rior  arreftments,  the  one  on  a  bill,  and  the 
other  on  a  decree,  the  ufers  of  the  two  laft 
found  not  entitled  to  a  decree  of  preference 
over  the  funds  arrefiedi  which  were  order- 

a  ed 
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ed  to  remain  in  medio  till  the  di&iiffion  of 
the  appeal.  No.  203.  ^ane  and  Margaret 
BayneSf  and  tbeir  hujbands^  againjl  Colonel 
Thomas  Graham f  Fed,  i6.  X796* 

Apprentice.  A  perfon  bred  to  the  fea, 
^ho  afterwards  binds  himfelf  apprentice  to 
a  trade,  may  either  be  imprefled  or  enter 
voluntarilj  into  the  fervice  of  the  Royal 
Navy.  No.  67.  yames  Turnbull  and  Mal- 
colm Macdonald^  againjl  Sir  George  Home, 
Baronet t  June  a6.  1793* 

A  matter  found  entitled  to  reclaim  an 
apprentice  not  bred  to  the  fea,  who  had 
entered  a  volunteer  for  the  Navy,  with 
the  Commiifioners  appointed  by  35th  Geo. 
III.  c.  9 ;  but  found  not  entitled  to  re- 
claim another,  who  had  been  at  fea  before 
-the  commencement  of  his  apprenticelhip. 
No.  196.  Cuningham  and  Simp/on  againjl 
Sir  George  Hornet  Baronet,  and  the  Coenmi/- 
Jionen  for  raifing  Seamen  ai  the  Port  of 
Leithf  January  19.  1796. 

AppRofiATE  ANoRkpRoBATE.  See  Death- 

Beo. 
Arbitration.  Arbiters  cannot  be  ezamin* 
ed,  in  order  to  explain  the  meaning  of  an 
ambiguous  expreffion  in  their  decree-arbi- 
tral. No.  IOC.  William  Woddrop  againjl 
John  Finlay,  February,^.  J794* 

A  fubmiilion  entered  into  by  a  quorum 
of  tutors,  "  taking  burden  upon  them  for 
their  pupila^"  falls  by  the  death  of  one  of 
the  quorum.  No.  215.  Lady  Elifabeth 
Maitland  and  others,  againjl  the  Reprefenta' 
tives  of  William  Mitchell  and  John  jirnot, 
May  18.  1796. 

A  fubmiffion  entered  intaby  the  tutors 
of  a  female  minor  falls  by  her  marriage, 
unlefs  her  hufband  become  a  party  to  it. 
Ibid. 

One  of  two  arbiters  can  neither  be  com- 
pelled to  decide,  nor  to  name  an  umpire. 
No.  231.  Elifabeth  Millie  and  Hufband 
againft  Walter  Fergus,  July  7.  1796. 
Arrestment.  A  debt  fecured  by  an  affig- 
nation  to  a  leafe  of  an  heritable  fubjeft,  fol- 
lowed with  poflei&on,  cannot  be  carried  by 
arreftment.  No.  139.  Robert  Wat/on  againjl 
Alexander  Macdonell,  Dec,  5.  1794. 

When  the  rent  of  the  current  year  is 
payable  at  Whitfunday  and  Martinmas,  an 
arreftment  before  Whitfunday  will  only 
attach  the  rent  payable  at  that  term.  No. 
167.  Adam  Lxmngjlon  and  others  againjl 
George Farquhar  Kinloch,  March  to.  1795. 

When  an  heritable  fubjed  is  vefted  in 
truftees  for  payment  of  legacies,  the  inte- 
reft  of  the  legatees  may  be  attached  by  ar- 
reftment. ^fo.  226.  Mrs  Jean  Douglas 
againjl  John  Mafon^  June  29. 1796. 
See  Appeal. 
Assignation.  How  far  an  afligoation  to  a 
fub-leafe,  in  fecurity  of  debt,  intimated  to 
the  principal  leflee,  but  on  which  no  pof- 
feflion  has  followed,  is  a  valid  ground  of 
Reference  in  competition  with  perfon al 
creditors  of  the  cedent  ?    No.  122.    James 


Hardie  D&uglas  and  others,  t^alnfl  the  Truf^ 
tee  for  the  Creditors  of  Thomas  Hay.  June 
6.  i794« 

Is  it  fufficient  to  intimate  an  affignatioa 
to  tlie  confidential  mam  of  bufineis  of  the 
debtor  when  he  himfelf  is  abroad?  No. 
184.  Mrs  Jam  Ann  Dougal,  executrix  (f 
Dr  Dougal,  againft  John  Cordon^  Nov.  17. 

1795- 
See  Tack. 

B 

Bank.  When  a  perfon  grants  a  draught  on 
his  banker,  payable  to  the  bearer^  or  his 
order,  on  demand,  he  cannot,  in  a  quefiion 
with  an  onerous  holder  of  it,  plead  com- 
penfation  upon  a  debt  due  to  him  by  the 
perfon  to  whom  the  draught  was  original- 
ly delivered.  No.  89.  John  Macgilcbrift 
againjl  Thomas  Artbter^  Jan.^16.  1794. 

Bankrupt.  Aft  1696,  c.  5.  Aji  heritable 
bond  of  relief  granted  to  cautioners  more 
than  feven  weeks  after  the  date  of  the  ori- 
ginal obligation,  and  upon  which  infeft- 
ment  has  not  been  taken  till  within  fixty 
days  of  bankruptcy,  fidls  under  this  fta- 
tute.  ift  No.  57.  7rtt/leesfor  the  Creditors 
of  John  Brought  aga^fl  Alexander  Duncan 
and  James  Jollie^June  5.  1793. 

Ad  1696,  c.  5.  An  heritable  bond  of 
relief,  upon  which  an  infefbnent  had  not 
been  taken  till  within  fixtj  days  of  bank- 
ruptcy-, found  to  fall  under  that  ftatute,  al- 
though in  implement  of  an  obligation  in 
writing,  granted  at  the  time  the  original 
debt  was  contrafted.  ad  No.  57.  Trvflee 
for  the  Creditors  of  Jobn  Brough  againfi 
George  Spankie  and  James  JoUte^  June  j. 

1793-     ^  V 

Ad  1021,  c.  i8.  A  bona  of  corrobora- 
tion falls  under  its  fecond  clanfe.  No.  61. 
Creditors  of  ^[homas  Dttnbar  ageanfl  Sir 
James  Grant,  June  18.  1703. 

33  Geo.  III.  c.  74.  The  interim  fac* 
tor  is  enritled  to  pofleflion  of  the  oaths  of 
verity  and  mandates  produced  for  the  cre- 
ditors at  the  general  meeting  at  which  he  is 
appointed.  No.  91.  Interim  Fa ff or  on  the 
Ejlate  of  Bertram,  Gardner  and  Co.  againjl 
David  Tbomfon,  Jan.  16.  1794. 

A  perfon 's  purchafing  goods  within  fixty 
days  of  the  feller's  bankruptcy,  and  after- 
wards getting  bills  granted  bj  him  to 
others,  indorfed  to  himfelf  for  the  purpofe 
of  compenCating  the  price  with  theiti,  found 
to  be  an  illegal  tranfaAion.  No.  95.  The 
Trtiftees  on  the  fequeflrated  Eft  ate  of  David 
Marjhallf  againft  James  Provan  and  Com- 
pany^  and  others.     Jan.  ai.  1794. 

Ad  1696.  c.  5.  An  heritable  bond  of 
relief  granted  by  the  principal  debtor,  and 
bona  fide  accepted  by  cautioners  in  a  bond 
of  corrobation  of  an  old  debt,  does  not  fall 
under  the  ad  1696,  if  both  bonds  be  exe- 
cuted unico  contextUi  although  infeftment 
be  not  taken  on  the  bond  of  relief  till  with- 
in 60  days  of  the  principal  debtor's  bank- 
ruptcy. 
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Toptcy,  No,  144.  The  Trujlee  on  tbefeque- 
Jlrattd  eftate  of  Walter  Monteatby  againji 
Colin  Douglas  and  others^  Dec,  13.  1794. 

Aft  1696,  c.  5.  The  difchvgc  of  a  back- 
bond, qualifying  an  abfolote  difpofition  re- 
duced upon  the  aft  1696.  No.  182.  Wil- 
liam Keith,  truftee  for  the  Creditors  of  John 
Sym  againji  Jobn  Maxwell,  July  8.  1795. 

Aft  1621.  An  annuity  granted  by  a 
hulband  to  his  wife  after  infolvency,  and 
by  a  poftnuptial  contraft  of  marriage,  re- 
duced in  fo  far  as  it  exceeded  a  reafonable 
provifion.  No.  198.  The  Creditors  of 
Walter  Fergujfon  againji  Mrs  Catharine 
Swifhon,  Feb.  2*  1796. 

See  CoMPEKSATioN  Retention. 
See  Right  in  Security. 
See  Society. 
Base  Infeftment.   A  real  right  in  fecurity 
may  be  conftituted  by  a'  bafe  infeftment, 
flowing  from  a  perfon  who  is  only  fuperior 
in  the  lands.    But  fuch  of  the  vaflals  as  are 
in  non-entry,  are  not  obliged  to  pay  the 
feu-duties  to  the  creditor,  tiU  they  are  en- 
tered by  the  fuperior.    No.  96.    Alexander 
Home  againji  John  Smith  and  others^  Jan. 
22.  1794. 
Bastard.     See  Proof. 
Bill  of  Exchange.    The  holder  of  a  bill 
in  fecurity  for  fums  formerly  advanced,  or 
to  whom  a  general  balance  is  due,  has  the 
fame  privileges  with  a  holder  for  value  in- 
ftantly  paid.   No.  30.  Mejfrs  Percbard  and 
Brock  againji  yames  Brackenridge  and  other s^ 
Feb.  20.  1793 

When  a  bill  already  accepted  and  i'ndor- 
fed  b  fraudulently  altered  from  a  fmaller 
to  a  larger  fum,  in  confeqnence  of  a  blank 
being  left  in  it,  and  is  afterwards  difcount- 
ed,  all  the  perfons  whofe  names  are  upon  it 
are  liable  for  the  full  fum  which  the  dif- 
counter  bona  fide  paid  for  it.  No.  62.  Alex- 
ander Pagan  and  yames  Hunter  againji  Alex^ 
ander  Wyllie,  yune  19.  1793. 

A  falfe  defcription  in  gremio  of  a  bill,  of 
the  value  given  for  it,  does  not  annul  it. 
The  prefumption  of  law,  that  the  accepter 
has  got  value,  can  only  be  taken  off  by 
writ  or  oath  of  party.  Nor  79.  yames 
and  yohn  Wallaces  againji  yames  Darrie^ 
Nov,  29.  1793. 

A  bill  having  a  receipt  in  general  terms 
on  the  back  of  it,  is  prefumed  to  have  been 
paid  by  the  accepter.  No.  80.  Andrew 
Ferguffon  againfi  Robert  Toung^  Nov.  29. 

1793- 
Is  a  bill  or  promiflbry  note  granted  as  a 

reward  for  fervices  and  trouble  effedhial?  — 

A  gratuitous  draught  on  a  banker  is  valid. 

No.  86.      7be  Difponees  of  George  Steel 

againji  David  Wemyfs^  Dec.  18.  1793. 

When  the  debtor  in  a  bill  becomes  a 

bankrupt,  and  a  claim  is  made  for  it  on  his 

eflate  before  the  term  of  payment,  the  want 

of  due  negociation  cannot  be  obje&ed  by 

] us  creditors.    No.  141.    William  and  yohn 

Harrifons    againji    Edward   Chippendale^ 


Trufiee  en  the  fequejlratid  efiate  of  MacaU 
pine  and  Company^  Dec.  9.  1794. 

When  a  bill  has  pafTed  through  the  hands 
of  a  perfon  who  is  neither  drawer,  accepter, 
nor  indorfer  of  it,  no  recourfe  lies  againft 
him.  if  it  be  afterwards  diihonoured«    Ibid, 
When  the  fum  in  a  bill  is  fraudulently 
increafed,  after  it  is  accepted,  by  the  addi- 
tition  of  certain  words  not  in  the  original 
document,  and  the  alteration  is  apparent  ex 
facie^  aftion  will  not  be  fuftaincKi  on  it, 
even  'for  its  original  amount ;   but  when 
blanks  are  left  in  a  bill  at  the  time  of  ac- 
cepting it,  in   confequence  of  which   the 
drawer  is  afterwards  enabled,  by  the  addi- 
tion of  figures  or  words,  to  increafe  the  fum, 
without  giving  the  bill  a  fufpicious  appear- 
ance, the  accepter  is  liable  to  the  onerous 
indorfee  for  its  increafed  value.     No.  152. 
Archibald  Grahame  againfi  William  GiUef 
pie  and  Company^  Jan.  27.  1795. 

When  a  bill,  payable  a  certain  number 
.  of  days  after  date,  is  protefted  for  noo-ac- 
ceptance,  the  holder  may  raife  fummary 
diligence  againft  the  drawer  for  recourfe, 
before  the  term  of  payment.  No.  179, 
yames  Cowan  againfi  William  Key^  yuste 
20.  1795. 

Has  a  promiflbry-note  payable  by  inftal- 
ments  the  ftatutable  privileges  of  bills? 
No.  206.  The  Carron  Company  againfi 
Alexander  Mutrhead^  Feb.  25.  1796. 

Aftion  refufed  on  a  bill  where  the  date 
appeared  ex  facie  to  have  been  altered, 
though  it  did  not  appear  by  whom,  or  for 
what  purpofe  the  alteration  had  been  made. 
No.  228.     William  Murchie  againft  yohn 
Macfarlanet  yuly  i.  1796. 
Blank  Writ.    See  Bill  or  Exchange. 
BuROH  of  Baront,  having  a  fufficient  jail, 
is  bound  to  maintain  prifoners  in  it  for 
crimes  committed  within  the   burgfa,  out 
of  its  own  funds ;  but  is  entitled  to  relief 
from   the   rogue-money  for    the    mainte- 
nance of  perfons  confined  in  it  for  crimes 
committed  in  the  other  parts  of  the  county. 
No.  13.    The  Magifirates  and  Town-Coun* 
cil  of  Paifiey^  ^g^iffi  the  Freeholders  and 
Commijjioners  of  Supply  of  the  county  of 
Renfrew^  Jan.  17.  1793. 
See  Jurisdiction. 
Burgh  Royal.    A  corppration  of  tradefmen. 
cannot  employ  its  funds,  or  aflefs  its  mem- 
bers, for  defraying  the  expence  of  fupport- 
ing  genicral  plans  of  reform.   No.  10.   yohn 
Findlay  and  others^  againfi  yohn  Newbig- 
ging  and  others^  yan.  15.  1793. 

The  fame  point.  No.  1 1 .  John  Wtlfon 
and  others^  againfi  James  Scott  and  others, 
Jan.  16.  I79JI- 

The  Magiftrates  and  Town -council  of 
Edinburgh  have  power  to  form  and  re- 
gulate focieties  of  porters,  chairmen,  &c. 
within  the  city.  No.  29.  William  Muir 
and  others,  againft  IFtUiam  Alucbtan  and 
other Sf  Feb.  19.  1 793. 

Dilbanded 
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Diibanded  foldiers  are  not  entitled  to 
cxercife  a  plurality  of  trades.   No.  29. 

Members  of  the  Incorporated  Trades  are 
entitled  to  import  the  materials  of  their 
feveral  trades,  and  to  export  the  produce 
thereof;  but  they  have  no  right  to  deal 
as  merchants  in  the  native  commodities  of 
England,  nor  to  import  from  that  country 
made  goods  of  thofe  kinds  which  they  ma- 
nufadure.  No.  56.  ThelncortoraUdTradet 
ofAbtrdeen^  againft  tbi  Magijtrates^  Council^ 
and  Guildry  of /aid  city^  May  28.  1793. 

The  daughter  of  a  fol^ier,  although  mar- 
ried to  a  perfon  not  a  member  of  the  Guil- 
dry, may  retail  groceries  within  burgh.  No. 
192.  James  Man/on^  Tnafurer  of  the  Cut/- 
dry,  and  James  Miller^  Procurafor-ffcal  of 
the  Dean-of  Guild  Court  of  Pertb^  againft 
James  Macdonald,  Dec.  16.  1795* 

24th  Geo.  III.  fef.  2.  c.  6.  A  trade  car- 
ried on  in  name,  and,  as  it  was  faid,  for  be- 
hoof of  the  fon  of  a  difch^ged  foldier,  who 
was  only  twelve  years  of  age,  found  to  be 
an  evafion  of  the  exclulive  privileges  of  the 
Corporation.  No.  194.  The  Corportion  of 
Bakers  at  Haddington^  againji  David  Beg- 
bie^Jan.  15.  1796. 

See  Jurisdiction. 


Cautioner.  A  cautioner  in  a  bond  of  Cor- 
roboration found  only  entitled  to  a  pro- 
portional relief  from  the  cautioners  in  the 
original  bond.  No.  3.  Walter  Smiton 
againji  Patrick  Millar  and  others,  Nov.  15. 
J1792. 

Although  a  decree  of  an  inferior  court, 
fundamentally  null,  is  turned  into  a  libel,  the 
cautioner  in  the  fufpenfion  is  not  liberated. 
No.  59.  John  Herbertfon  and  Company, 
againft  James  Rattray  and  otbers,  June  12. 

»793-       . 
A  cautioner  for  a  tutor  m  law  found 

liable  for  debts  due  by  the  tutor  himfelf  to 
his  pupils,  payable  in  his  own  lifetime,  but 
not  for  thofe  which  only  became  payable 
at  his  death.  No.  94.  Robert  and  Allan- 
James  Bogles,  and  tbeirfaBor  loco  tutoris, 
againji  George  Bogle  and  others^  Jan.  1.7. 

1794. 
See  Right  in  Security. 

Cessio  Bonorum.  a  perfon  imprifoned  for 
damages  and  expences  awarded  in  an  adion 
of  denimation,  found  entitled  to  the  benefit 
of  a  cejfto  bonorum, — and  allowed  to  retain 
a  part  of  her  jointure  for  her  aliment.  No. 
88.  Helen  Douglas  againji  ber  Creditors, 
Jan.  15.  1794. 

The  purfuer  of  a  Ceffio  bonorum  allowed 
to  retain  a  fmall  annuity  for  his  aliment, 
although  the  donor  had  not  declared  it  ali- 
mentary. No.  99.  Robert  Maciay  againji 
bis  Creditors,  Jan.  25.  1794* 

Clause.  Meaning  of  the  expre(lion,^oo£/  and 
pious  ufes.  No.  X2.  Jobn  Macaufland  and 
others,  againft  James  Montgomery  and  Ma- 
gijlrates  of  Glajgow^  Jan.  i5.  1793. 


A  claufc  '<  in  a  poflnuptial  contraA  of 
**  marriage,  by  which  a  hu(band  conveyed 
<*  to  his  wife   the  whole  moveable  goods, 
'**  gear,  and  effeOx,  which  ihall  belong  to 
**  him  at  the  time  of  his  deceafe,  including 
<*  beirfliip-moveables,  houfeb old-furniture, 
*^  outfide  and  infide  plenilhing,  filver-plate, 
**  jewels  and  linens;  and  in  general,  all 
*^  moveable  goods  and  effeds,  of  whatever 
"  kind  and  denomination,"  found  not  to 
convey  nomina  debitorum,  nor  bank-notes. 
No.  169.     7be  Earl  of  Fife  againft  Mrs 
Martba  Macienxie  and  tjis&abetb  Frafer, 
.May  14.  1795.     See  Abftraft  of  Appeal 
Cafes. 
See  Superior 'AND  Vassal. 
See  Tailzie. 
Collation.    An  heir  of  entail  who  is  one 
.of  the  neareft  in  km,  and  not  the  heir  alio- 
qui  fuccejfurus,   is  entitled  to  a  ihare  of 
the  moveable  fucceflion  without  collaring. 
No.  138.   Mrs  Rae  Crawfttrd  againft  Str 
Jobn  Stett/art  and  Mrs  Stirling,  Dec.  3. 
1794. 
Commissary  Court.    See  Jurisdiction. 
Communion  Elements.    Hie  Court  can- 
not  award  an  allowance  for  them  out  of  the 
flock.  No.  28.  David  Wilkie  againji  beri- 
'tors  oftbeparifbofCult,  Feb.  13.  1793. 
Compensation.    Retention.     Two  fur- 
viving  and  folvent  partners  of  a  diflblved 
company  being  fued  for  payment   of  a 
company-debt,  at  the  inftance  of  trufiees 
for  the  creditors  of  a  bankrupt  to  whom 
it  was  due,  it  is  competent  for  one  of  the 
defenders  to  plead  compenfation  to  the  full 
amount  upon  a  private  debt  due  to  him  by 
the  bankrupt.    No.  69.    Trujlees  for  tbe 
Creditors  of  William  Bogle  againft  Jobn 
BaUantyne,  July  8.  1793. 

A  perfon  purchafing  a  fubjefi  for  an- 
other, in  confequence  of  a  commif&on  from 
him,  and,  with  hisconfent,  taking  the  rights 
to  it  in  his  own  name,  is  entitled  to  retain 
it,  in  competition  with  the  other  creditors 
of  his  conftituent,  till  he  is  relieved  of  all 
cautionary  obligations  which  he  has  under- 
taken for.  him.  No.  75.  Creditors  of  Jobn 
Brougb  againji  James  Jollie,  Nov.  26. 1 793. 
A  joint  ^wncr  of  a  (hip  has  a  claim  of 
preference  or  retention  on  it,  for  money 
advanced  by  him  on  its  account,  to  the 
other  proprietors,  above  his  own  (hiare. 
No.  02.  Jobn  Glafs  againji  tbe  Trujlees 
for  the  Creditors  tf  Cbarles  Hutton,  Jan.  x& 
1794. 

If  the  creditors  of  A,  a  bankrupt,  claim 
on  the  bankrupt-eftate  of  B,  for  the  amount 
of  certain  bills  accepted  by  him,  in  A*s 
pofleiEon  at  his  bankruptcy,  is  it  compe- 
tent for  the  creditors  of  B  to  plead  reten- 
tion againft  this  claim,  on  account  of  B's 
having  indorfed  bilb  accepted  by  A,  the 
holders  of  which  laft  have  drawn  a  divi- 
dend out  of  the  eftate  of  A,  and  are  like- 
wife  claiming  upon  the  eflate  of  B  ?  No. 
140.  William  Curtis  and  others,  affigneee 

under 
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•  *  * 

''under  the  commijjion  of  hanlruptcy  of  Gih- 

fon  and  Johnfony  againjl  Edward  Cbippen- 

daUytrufiet  on  the  ftquejlrated  eftate  o/lVil- 

Ham  Macalpine  and  Company^  Dec.  9. 1 794, 

See  AbftraS  of  Appeal  Cafes. 

A  and  B  granted  accommodation-bills  to 
each  other  nearly  of  the  fame  value.  A 
indorfed  the  bills  accepted  by  B  for  value  ; 
but  B  retained  in  his  own  hands  thofe  grant- 
ed by  A.  A  and  B  having  afterwards  be- 
come bankrupt,  the  indorlees  of  B's  bills 
ranked  for  payment  of  them,  both  upon  his 
eftate  as  accepter,  and  upon  A's  as  drawer ; 
from  the  farmer  they  drew  10  s.  in  the 
pound,  and  from  the  latter  j  s.  In  this  fi* 
tuation  it  was  found,  that  B's  creditors  were 
entitled  likewife  to  rank  on  A's  eftate  for 
'  the  bills  granted  by  him  to  B,  and  that  com- 
penfation  or  retention  could  not  be  plead- 
ed by  A's  creditors  againft  their  doing  fo. 
No.  213.  Alexander  Naimey  Trufiee  of  For- 
fier  and  Company^  againfl  Thomas  Cran- 
fiomn^  Trufiee  for  Creditors  of  Laidlaw, 
May  13.  1796. 

'The  clerk  of  a  company,  which  was  in- 
folvent,  but  not  legally  bankrupt,  having 
fold  their  efieds  and  put  the  price  into  the 
hands  of  a  banker,  in  confequence  of  a  pre- 
vious concert  with  him,  on  an  account  in 
his  own  name,  "  for  the  creditors  of  the 
"  company,"  the  banker  was  found  en- 
titled to  retain,  for  a  debt  due  to  himfelff 
fuch  a  portion  of  the  fund  in  medio  as  would 
have  fsQlen  to  his  ftiare,  if  it  had  been  di- 
vided among  the  whole  creditors  of  the 
company  in  proportion  to  the  number  of 
their  debts ;  but  the  oiher  creditors  were 
preferred  according  to  the  priority  of  their 
diligences.  No.  177.  Mansfield^  Ramfay^ 
and  Company y  and  Baiiliey  Pocock  and  Com* 
pany^  againjl  Smithy  Wright^  and  Gray, 
June  17.  1795. 

A  creditor  holding  a  bond  in  confequence 
of  an  affignation  from  his  debtor,  ex  facie 
abfolute,  is  not  obliged  to  reconvey  it  to 
the  cedent,  till  he  be  repaid  advances  made 
by  him  to  the  latter,  fubfcquent  to  the  date 
of  the  afljgnation,  although  by  a  miffive 
granted  by  him  to  the  cedent  of  the  fame 
date  with  the  aflignation,  he  declared  it  to 
have  been  granted  only  in  fecurity  of  cer- 
tain debts  then  due  to  him.  No.  184.  Mrs 
Jean  Ann  Dougaly  Executrix  of  Dr  Dou* 
galy  againjl  John  Gordon^  Nov.i'j.  1795- 
See  Bank. 
See  Bankrupt. 
See  SociETT. 
Competition.  If  in  confequence  of  the  bank- 
ruptcy of  purchafers  or  otherwife,  after  the 
fubjefb  are  fold,  and  the  fcheme  of  divi* 
{ion  is  made  up,  but  before  the  price  is 
divided,  the  fund  of  payment  be  diminifh- 
ed,  the  lo(s  falls  entirely  upon  the  poft- 
poned  creditors.    No.  77.    John  Murray, 
and  other  preferable  Creditors  on  the  eftate 
of  John    Rae,   againjl  David  Blair,  and 


others^   his  pojlptimd  Creditors,   Nov.  27. 

1793- 

1695,  c.  24.     In  a  competition  between 

a  leafe,  and  a  difpofition  followed  by  infeft- 

ment,  both  blowing  from  an  heir  apparent, 

neither  party  can  objeft  to  the  title  of  their 

'common  author.  No.  110.  Francis  Frafer 

againjl  David  Middleton,  Feb.  26.  1 794. 

An  arreftment  and  an  aflignation  rank- 
ed//in' />^i^,  where  the  execution  of  the 
former  bore  to  have  taken  place  between 
one  and  two,  and  the  intimation  of  the  lat- 
ter between  two  and  three  of  the  afternoon 
of  the  fame  day.  No.  226.  Mrs  Jean  Dou- 
glas againfi  John  Mafon,  June  29.  1796. 
•See  Appeal. 

See  Assignation. 

See  King. 

See  Society. 
CoNDiCTio  INDEBITI — takcs  place  where  a 
party  obtains  a  preference  in  a  ranking  to 
which  he  is  not  entitled,  although  he  has 
got  no  more  than  payment  of  his  debt. 
No,  I.  William  Keith  againjl  Charles  Grant, 
Richard  Molefworth,  and  others,  Nov,  14. 
1792. 
Conditio  si  sine  liberis.    See  Implied 

WILL. 

Confirmation.  Muft  a  charter  of  confir- 
mation mention  the  deeds  confirmed  ?  No. 
53.  Francis  Pinkerton  Drummond  againfl 
William  Abernetby  Drummond,  Mary  Ogil- 
vief  and  her  Hujbandy  May  17.  1793.  See 
Abftraft  of  Appeal  Cafes. 

Consignation.  Confignation  in  the  hands 
of  a  clerk  of  Court  may  be  proved  by  wit- 
neffes.  No.  126,  TheTruJleefor  the  Credi- 
tors of  Robert  Rae  agoing  Alexander  Gor- 
don,  June  2i.  1794. 

D. 

Deathbed.  A  deed  reduced  as  made  on 
deathbed,  where  the  granter  furvived  its 
execution  fifty-nine  days  and  three  hours. 
No.  84.  Sir  J.  Ogilvy  and  others  againjl  Ca- 
tharine Mercer  and  others,  Dec,  10. 1793. 

A  difpofition  on  deathbt^  found  to 
exclude  the  heir  at  law  where  the  grant- 
er, while  in  liege  poujlie,  had  executed  t 
former  fettlement  in  favour  of  a  ftranger, 
containing  referved  powers  to  alter  on 
deathbed.  No.  185.  J\Irs  Elizabeth  Craw- 
furd  againjl  Thomas  Coutts,  Nov,  1 7. 1 795. 
See  Abftra£l  of  Appeal  cafes. 

Debtor  and  creditor.  A  preferable  ca- 
tholic creditor  may  before  the  bankruptcy 
of  his  debtor  renounce  part  of  his  fecurity, 
without  diminiftiing  his  right  over  the  re- 
maining fubjefts  contained  in  it,  although 
fuch  renunciation  fliould  hurt  the  fecurity 
of  a  fecondary  creditor  obtained  before  its 
date.  No.  68.  MeJJrs  Edie  and  Laird,  and 
others,  againjl  Rachel  and  Anne  Robertfons, 
y//«tf29. 1793. 

Delinquenct.    See  Proof. 

Dies  Inceptus.    See  Deathbed.' 

b  EfECUlfiON. 
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'  Execution.  An  arreftment  ufed  ifi  the  bands 
of  a  merchant  found  to  be  null,  becaafe  it 
ivas  executed  by  leaving  a  copy  of  it  for 
him  at  his  count in;;-rooro,  which  was  apart 
from  his  dwelling-houfc.  No.  148.  Fra- 
fer^  Reid  and  Sonsj  and  tbar  truft-indorjus^ 
ajainjl  Lancajler  and  Jamiefony  Jan.  14. 

»795- 
Exhibition  ad  deliberandum.  ^The  right 

of  the  heir  of  line,  or  of  former  invefti- 
tures,  to  bring  an  exhibition  ad  dcliberan- 
dum^  found  to  be  cut  off  by  an  entail  made 
by  his  prcdeceffor,  in  favour  of  the  heir- 
male.  No.  154.  Sir  Andrew  Catbcart 
againjl  the  Earl  of  CaJJUliiy  Feb.  4.  X79J. 


Factor.    See  Jurisdiction. 

Falsa  Demonstratio.  An  erroneous  de- 
fcription  of  the  ground  of  debt  for  which 
an  heritable  bond  of  relief  is  granted,  does 
not  annul  the  fecurity.  No.  158.  Tbe 
Daugbters  of  Alexander  Drummond  againjl 
tbe  Creditors  of  May  Drummond^  Feb.  17. 

»795' 
'  Falsehood  and  Forgery.    Falfehood  and 

forgery  in  revenue-matters  may  be  punish- 
ed at  common  law,  even  though  the  thing 
counterfeited  be  liable  to  legal  objcftions. 
App.  No.  I.  His  Majefifs  Advocate  againjl 
Alexander  Brown  andjobn  Macnab,  Mas'cb 
18.  and  Dec.  23.  1793. 
-.FlAR.  When  a  fubjeft  is  conveyed  to  truftees 
for  a  certain  perfon  in  liferent,  and  his  chil- 
dren najcituri  in  fee,  the  father  is  not  fiar. 
No.  44.  Arcbibald  Set  on  againjl  tbe  Credi- 
tors ofHugb  Seton,  Marcb  6. 1793- 

Where  heritable  fubjeds  are'difponed  to 
a  father  •*  in  liferent^  for  bis  liferent-uje  al- 
**  lenarlyy  and  to  his  children  najcituris  in 
•*  fee,"  the  fee  cannot  be  attached  for  the 
debts  of  the  father.  No.  128.  "Jobn  New- 
.  iandi  and  bis  tutor  ad  litem,  againjl  tbe  Cre- 
rorj  ofjobn  Newlands,  jfuly  9.  1794.  See 
Abftraft  of  Appeal  Cafes. 

A  difpofition  of  heritable  property, grant- 
ed by  a  father  to  his  daughter  and  her  huf- 
band,  '» their  heirs,  executors  and  affignees 
"  whatfoever,"  and  proceeding  upon  the 
narrative  of  love  and  favour  to  his  daugh- 
ter, vefts  the  fee  in  her.  No.  189.  Tbe 
Creditors  of  IVilliam  Robertjon  againjl  tbe 
Difponees  of  Janet  Mafon,  Dec.  9.  1795. 

Forfeiture.    A  leafe  of  teinds  forfeited  by 
aoGeo.  II.  c.  41. found  to  be  annexed  by  25 
Geo.  II.  c.  41.  and  reftored  by  24  Geo.  JIl.- 
c.  5  7 .     No.  5 1 .     Solicitor  of  Titbes  againjl 
Kennetb  Mackenzie ^  May  15.  1793- 

Foreign.  A  marriage  having  been  celebrated 
in  England,  then  the  domicil  of  both  parties, 
and  having  been  diffolved  by  the  death  of 
the  wife  in  Scotland,  to  which  their  domi- 
cil had,  by  that  time,  been  removed,  her 
executors  were  found  to  have  no  claim  on 
the  moveable  effe6b  of  the  hulband,  flic 
having,  by  articles  entered  into  before  the 


marriage,  ftipulated  to  herfelf  a  proirifion 
out  of  the  fortune  which  her  huiband  was 
10  receive  by  her.  No.  176.  Rebecca  Hog 
againjl  T^bomas  Hog,  June  16.  1 795. 

See  Forum  competens. 

See  Testament. 
Foreigner*  An  attorney  defending  in  an 
adion  for  a  perfon  abroad,  is  not  liable  per- 
fonally  for  the  expences  awarded  againft  his 
conilituent.  No.  8.  Amelia  Liigb  againjl 
James  Rofe^  Dec.  19.  1792. 
Forum  COMPETENS.  An  Engllfli  adminiftra- 
tor  having  a  domicil  in  Scotland,  may  be 
fucd  in  the  courts  of  this  country.  No.  72. 
Douglasy  Heron  and  Company ^  againjl  tbe 
Virujltes  of  Andrew  Grant y  Nov.  19.  1793. 
See  AbiWaA  Appeal  Cafes. 

An  arreftment  upon  a  fummons  of  con- 
ftitution,  without  a  previous  arreftment  y'tf- 
rifdi£lionis  fundand^  gratia^  ioMJi^  to  be  a 
legal  intereft  in  a  procefs  of  mulripk-poiAd- 
ing  already  in  dependence,  for  the  diftri- 
bution  of  moveable  eSeds  belonging  to  a 
foreigner.  No.  177.  Mansfield,  Ramjay  and 
Company,  and  Baillie^  Pocock  andCompany, 
againft  Smithy  IVrigbt  and  Cray^  June  17. 

How  far  are  the  Commiftaries  compe- 
tent in  an  adion  of  divorce,  where  both 
the  purfuer  and  defender  reCde  in  Eng- 
land, they  being  natives  of  Scotland,  and 
domiciled  there  at  the  time  of  their  mar- 
liage  ?  No.  210.  Mary  Pirie  and  ber  At- 
.  torney  againjl  Andrew  Lunan^  Mar.  8.  x  796. 

Glebe.  When  a  minifter  is  deprived  of  bb 
manfe  and  glebe,  by  a  con  trad,  which  is 
faved  from  redudion  by  a  prefcriptive 
title,  he  is  nevertheleis  entitled  to  a  new 
defignation.  No  24.  Minijler  of  tbe  Pa- 
rijb  of  Falkland  againjl  David  Jobnjlone  and 
otberSfFeb.i.iyg^. 

Ten^poral  lands  cannot  be  defigned  for 
a  glebe  in  a  parifli  in  which  there  are 
church-Jands,  however  diftant  they  may  be 
from  the  manfe.  No.  124.  Tie  Mini- 
jler of  King/barns  againjl  tbe  Hon.  Henry 
Erjkine  and  otbers,  June  xo.  1794. 

Grounds  and  Warrants — Where  a  pre- 
cept of  feifm  is  aftigned  in  a  difpofition 
granted  by  the  Commiftioners  of  the  per- 
fon in  whofe  favour  the  charter  containing 
the  precept  is  conceived,  a  feifia  taken  up- 
on it  by  the  difponee  is  valid,  although  the 
commiilion  under  which  the  difpofition 
was  granted  fliould  neither  be  exhibited 
by  his  slttorney  to  the  Bailie,  nor  narrated 
in  the  inftrument  of  feifin.  No.  214.  Pat- 
rick ProBor  againjl  Sir  David  Carnegie, 
May  X4.  X796. 

H 

Heir  Apparent.  An  heir  apparent  who 
declines  enteiing,  is  bound  to  take  a  day  to 
renounce,  although  he  ftiould  be  decerned 
executor  i^tfa  neareft  in  kin  to  his  anceftor. 

No.  p. 


INDEX. 


*No.  9.     ^ames  DegbU  againji  Sir  Charles 
Erjktney  Dec.  22.  1792. 

An  adjudication  on  the  trufl-bond  of  an 
heir  apparent,  granted  for  the  porpofe  of 
tnaking  up  a  tide,  in  order  to  reduce  a  dif- 
poiition,  is  competent,  although  the  difpo- 
nee  be  infeft.     No.  71.     James  and  WU- 
Ham  Beveridge  againfl  Elifabetb  Cravjford 
and  Thomas  Coutts^  Jufy  lO-  17^3. 
•      Aft  1695.  C.24.  Apcrfon  having  for  ma- 
ny years  poffeffed  in  appjTTency,  and  having 
died  without  making  up  titles  to  an  efiate 
which  was  flriftly  entailed,  but  the  entail 
of  which  was  recorded  only  a  few  years 
before  his  death,  upon  an  application  from 
the  fubOitutes  of  entail,  his  creditors,  who 
had  done  no  diligence  againft  him,  were 
found  not  entitled  to  attach  the  eftate,  al- 
though their  debts  were  contraftcd  before 
the  entail  was  recorded.  No.  168.     IVil- 
liam  Graham  againJl  the  Creditors  of  Har- 
ry Graham,  May  13.  1795- 

Notwithftanding  the  dependence  of  an 
aftion  of  reduftion  and  declarator  of  irri- 
tancy brought  againft  a  proprietor  and  his 
heir-apparent,  the  latter,  upon  the  death 
of  the  former,  is  -entitled  to  continue  the 
poflfeifion  till  decree  is  obtained.    No.  212. 
The  Hon.  Mrs  Marianne  Mackay  and  Col, 
JViUiam  Fullert on ^  againji  Sir  Hew  Dalrym- 
pie  and  others^  March  9.  1796. 
See  Adjudication. 
See  Member  of  Parliamekt. 
Heritable   and   Moveable.     When  an 
adjudication  is  led  on  a  moveable  debt  by 
a  faftor  loco  tutoris^    the    debt    remains 
moveable  as  to  fucceilion.     No.  20.     Mrs 
Elifabeth  Rofs  againji  the  Trujlees  of  Hugh 
Rofs,  Jan,  31.  1793. 

A  difpofition  of  an  heritable  eftate  to 
truftees,  for  behoof  of  creditors,  does  not 
always  render  the  moveable  debts,  even  of 
thofe  who  accede,  heritable.  No.  60.  Ma- 
ry Macewan  againft  Janet  Tbomfon^  Jnne 

18.  1793. 

Although  only  a  fmall  part  of  the  debt 
for  which  an  adjudication  is  led  fliould  be 
made  effeftual  by  it,  and  although  the 
greater  part  of  the  debt  ihould  afterwards 
be  recovered  from  perfonal  e&efts  of  the 
debtor  fituated  in  a  foreign  country,  it  ren- 
ders the  whole  debt  heritable  as  to  fuccef- 
fion.  No.  116.  George  Munro  againji  James 
Alexander^  May  21.  1794- 

Hay  produced  from  feed  Town  along 
with  barley  and  wheat  in  fpring  1794, 
and  cut  down  in  fummer  1795*  found,  in 
a  competition  between  the  heir  and  ex- 
ecutor, to  belong  to  the  former.  No.  201. 
Mrs  Annahella  Wight  and  others^  againJl 
IVilliam  Inglis  and  other Sy  Feb,  10.  1796. 

See  Adjudication. 

See  Arr£;stm£NT. 
Heirship  Moveables.    The  heir  has  right 
•   only  to  a  fingle  horfe*  and  having  got  an 
ox  and  a  cow,  he -is  not  entitled  to  a  bull. 


No.  64.     David  Hepburn  etgainjl  William 
Skirvipgf  June  19.  1793. 
Husband  and  Wife.     EfFeft  of  "a  general 
renunciation   of    the  jus  mariti.     Every 
thing  in  the  uife's  poffeffion,  except  her 
paraphernalia^  is  prefiimed  to  belong   to 
the  hufband,  till  the  contrary  is  proved  \ 
even  although  a  few  years  before  he  had 
obtained  a  decree  of  CeJ/io  honorum.    No. 
19.     Janet  Macdonald  and  John  Duff^  her 
hujhandy  for  his  intereji^    ogainjl   David 
Doigyjan.  29.  1793. 

A  deed  executed  by  a  married  woman, 
which  is  null  for  want  of  her  hu(band':> 
confent,  does-  not  become  valid  on  being 
ratified  by  him  after  her  death.  No.  8a. 
Andrew  Bullions  againji  James  Bayne  and 
John  Hepburn^  Dec.  4.  1793. 

The  wife  of  a  bankrupt  is  not  entitled 
to  an  aliment  out  of  her  own  eftate  falling 
under  her  hufljand'syi/j  ^ar/W.  No.  114. 
Agnes  Robb  againji  the  Trujleefor  her  Huf- 
hantTs  Creditors,  March  8.  1794. 

When  an  entail  fixes  the  maximum  of 
the  pro\4fion  which  an  heir  can  give  to 
his  widow,  and  he  dies  without  making 
afiy  fettlenient  on  her,  a  greater  fum  can- 
not be  awarded  to  her  in  name  of  aliment. 
No.  208.  Mrs  Jean  Gibfon  againji  Cbfif- 
tian  Kerr  Reidy  March  i.  1796. 

See  Aliment. 

See  Foreign. 
Hypothec.  An  agent  ordained  to  make  ex- 
hibition to  his  client's  creditors,  of  his  title- 
deeds,  on  getting  a  decree  of  preference  for 
hb  account,  t)n  the  produce  of  the  fubjeds, 
and  a  warrant  for  payment  out  of  the  firft 
and  readidft  of  the  funds  in  medio.  No.  25. 
T'he  Creditors  of  John  Newlands  againji  An- 
drew  Macken%iey  Feb.  9.  1793. 

An  agent's  hypothec  over  the  papers  of 
his  client,  found  nbt  to  extend  to  the  pro* 
xeedings  in  a  procefs  which  he  had  been 
employed  to  condoft.  No.  78.  Chrijlian 
Callman  againji  Hamilton  BeU^   Nov.  j8. 

«793- 

An  ^gent,  whofe  client's  eftate  was  fe- 

qiieftrated,  ordained  to  deliver  the  bank- 
rupt's papers  to  his  creditors,  on  receiving 
a  warrant  for  payment  of  his  account  out 
of  the  funds  in  medio,  as  foon  as  it  (hould 
be  adjufted.  No.  91.  Interim  FaBor  on 
ejlate  of  Bertram,  Gardner  and  Company^ 
againji  David  TCbomfon^  Jan.  16.  1794. 
See  KiNG« 

I. 

Implied  Condition.  A  father  having  grant- 
ed a  provifion  to  his  fon,  and  declared,  that 
in  cafe  of  his  dying  in  minority,  and  with- 
out lawful  children,  he  ftiould  be  fucceeded 
by  his  fifters,  *•  or  fuch  of  them  as  Jhould 
**  then  be  in  life  ;"  and  the  fon  having  died 
in  minority,  and  unmarried,  his  nephew, 
by  a  fifter  predeceafed,  was  found  entitled 
to  his  mother's  (hafe.    No*  104.    William 

and 
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;i  Peter  Rougheads  againft  Marion  Ran- 
ts and  otherSf  Ftfi.  14*  1794* 

§re  Legacy. 
'Li£D  Obligation.  See  Tack. 
PLIED  Will.  When  an  heir  of  entail, 
who  has  exercifcd  a  refer ved  faculty  to  its 
full  extent,  by  granting  a  bond  of  provifion 
to  his  younger  children  then  exifling,  mar- 
ries a  fecond  time,  and  has  children  by  the 
fecoad  marriage,  but  dies  before  making 
any  alteration  on  the  former  bond  of  pro- 
vifion, are  the  children  of  the  fecond  mar- 
riage entitle.d  to  a  fliare  of  it?  No.  63. 
Margaret  Oiipbant  and  Hujband  againft 
jfobn  Oiipbant^  June  19.  1793- 

How  far  two  deeds  making  part  of  die 
fame  family-fettlement,  and  executed,  the 
one  without  and  the  other  within  the  fixty 
days,  aflfeft  one  another,  as  partes  ejufdem 
negotti.  No.  84.  Sir  Jobn  Ogilvy  and 
others  againjl  Catbarine  Mercer  and  otbers^ 
Dec,  ic.  1793.  See  Abftrad  of  Appeal 
Cafes. 

Where  an  heir  of  entail  has  exercifed  a 
referved  faculty  of  burdening  the  efiate  in 
favour  of  younger  children  to  its  full  ex- 
tent, by  granting  a  bond  of  provifion  to 
thofe  in  exiftence  at  its  date,  if  he  marry 
again,  and  die  without  making  any  altera- 
tion on  the  bond,  a  pofthumous  child  is  en- 
titled to  a  ihare  of  it.  No.  143.  Janet 
Oiipbant  againjl  Margaret  and  Eleonora 
Olipbantst  Dec,  xo.  1794* 
Infeftmxkt.  a  charter  containing  an  er- 
roneous deflination,  mud  be  interpreted  ac- 
cording to  its  warrant.  No.  53.  Francis 
Pinierton  Drummond  againjl  IViiliam  Abcr- 
netby  Drummond^  Mary  OgUvie  and  bcr 
hujband^  May  17.  1793-  See  Abftraft  of 
Appeal  Cafes.  ^ 

ITic  right  of  the  Crown-rentallers  of 
Lochmaben  may  be  tranfmitted  by  infeft- 
ment.  No.  153.  Irvine  and  Jopp^  and 
tbeir  Attorneys^  againjl  Jobn  Collins^  Feb. 

4-  1795- 
Inhibition.     Ao  inhibition  again!}  a  perfon 

out  of  Scotland,  11  effedual  againft  all  his 

lands  within  the  kingdom,  if  publiflied  at 

the  market-crofs  of  Edinburgh,  and  pier 

andlhoreofLeith.  No.  21.  Henry  Peirfe  and 

otbersf  againft  Mrs  Eli%abetb  Rofs^  Feb.  i. 

1793- 
Innovation.    Docs  the  renewal  of  a  bill 

operate  as  a  novatio  debitii  No.  184.   Mrs 

Jane  Anne  DougaU  Executrix  of  Dr  Don- 

gal^  againft  Jobn  Gordon,  Nov.  17.  1795. 

Insurance.    See  Periculum. 

J. 

Jurisdiction.  The  Court  of  Seflion  may  con- 
troul  corporations  in  the  management  of 
their  funds. — Nature  of  fuch  funds.  No.  1 2 . 
Jobn  Macatifland  and  others^  againft  James 
Montgomery  and  Magiftraies  of  Glafgow^ 
Jan.  16.  1793. 

In  quefiions  of  debt  it  is  competent  for 
a  Commifiary  to  decern  for  expences  of 


proce&  and  of  extrad,  though  thereby  the 
fum  contained  in  the  decree  fhould  exceed 
L.  40  Scots.  No.  33.  David  Park  againft 
Jobn  Rutberford^  Feb.  13.  1793- 

1 .  The  application  of  a  curator  bonis,  for 
the  fandion  of  the  Court  to  ordinary  a£ls 
of  adminiftration,  is  incompetent.— 2.  Bor- 
rowing money  found  to  be  an  extraordi- 
nary aA  of  management.  No.  46.  Jobn 
Home,  IV.  S.  petitioner,  March  7.  1793. 

Application  for  a  warrant  meditaticne 
fuga  againft  a  perfon  who  has  retired  to 
the  Abbey,  muft  be  made  in  the  firft  !n- 
ftance  to  the  bailie  of  that  fanduary.  No. 
48.  David  Wight  and  others  againft  Peter 
Nib/ie,  March  9.  1793. 

2$  Geo.  III.  c.  28. — The  jury  named  by 
this  ftatute  are  not  competent  to  determine 
cafes  of  confequential  damage.  No.  54. 
Marquis  o/Abercom  againft  the  Magiftratei 
of  Edinburgh,  May  17.  1 793. 

In  what  circnmftancei  the  Court  of  Sef- 
fion  may  review  the  proceedings  of  tniftees 
ading  under  a  turnpike-afi,  which  allows 
an  appeal  from  them  to  the  next  meetbg 
of  the  quarter-fefiiions,  whofie  judgments  are 
declared  to  be  final  and  conchtfive.  No. 
5  5  *  Count efs  of  Loudon  and  others^  againft 
the  Truftees  on  the  High  Roads  in  Ayrjbvre^ 
May%%.\^^l. 

Ad  1693.  ^'  22.— It  is  competent  to  the 
Court  of  Seffion,  and  not  to  the  fqperior 
church-courts,  to  review  the  fentences  of 
prclbyteries,  in  the  exercife  of  their  powers 
with  regard  to  parochial  fchoolmaftrrs.  No. 
74*  Michael  MaccuUoch  againft  William 
Allan,  Nov.  26.  1793. 

Stat.  20.  Geo.  II.  c.  43. — i.  The  burgh 

of  barony  of  Greenock  found  to  be  depen- 

,  dent  on  the  baron  at  the  date  of  the  jurif- 

didion  aft. 2.  No  deed  of  the  baron, 

fubfequent  to  the  date  of  that  ftatute,  ren- 
dering a  burgh  independent  of  him,  can  re- 
vive Its  jurifdiftion.      No.  118.     Sheriff 
Cleri  of  Renfrew/hire   againft  the  Magj 
ftrates  and  lown-Council  of  Greenoch  Mc 
27.  1794. 

Have  the  Jnftices  of  Peace  power  to  i 
gulate  the  rates  of  hire  for  pofting  ?    f 
230.      William  Scott,  procurator fifcal 
the  county  of  Mid-Lotbian,  againft  Will 
Smith   and  others,    chaife-hirers   in  E 
burgh,  July  5.  1796.    See  Abftrafi  of 
peal  Cafes. 
Jus  supervenieks  auctori  accrescit 
CESSORi.    In  heritable  rights  requirin 
fin,  a  fupervening  right  arifing  to  th 
of  tlie  author  does  not  accrefce  to  th 
ceflbr.  No.  1.  William  Keiib  againjl 
les  Grant  and  others,  Nov.  14.  X791. 

K. 

King.     Under  what  feal  ihould  a  pat( 

blifiiing  a  theatre  in  Scotland  pafs  ? 

No.  3  5 .  Creditors  of  J  a  kfon,  and  A 

againft  Stephen  Kemhlc,  Feb.  26.  i' 

The  offictrs  of  ihe  revenue  fuing 
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due  to  the  CroWn»  are  preferable  to  the 
landlord,  claiming  on  his  hypothec  over  the 
inveSa  et  illata.  No.  8i.  T*be  FaBor  on 
the  ftquejirated  eftaU  of  John  Lejlie  againfl 
^ames  Tweedie^  Dec.  ^.  1793. 
Kirk.  The  area  of  a  new  church  in  a  pariQi 
where  there  is  both  a  royal  bargh  and  a 
landward  difirid:,  fisdk  to  be  divided  be- 
tween them  in  proportion  to  their  popula- 
tion. No.  52.  yobn  Urt  and  others  againjl 
Patrick  Carnegie  andotierSf  May  i6, 1793. 
See  Tack. 


Legact.  a  legacy  pajaUe  at  the  majority 
of  the  legatee  lap&s  by  his  death  before 
that  perioid.— ^Thb  found  to  hold  even 
where  the  ezecators  of  the  tettator  were 
empowered  to  pay  it  fooncr,  if  they  iboald 
think  fit.  No.  a.  Janet  and  yobanna  Sem* 
puis  againjl  Hugh  Lord  Sanpitty  Nov.  15. 
1792. 

LjFERENTER.  A  father^  after  difponing  his 
eftate  to  hb  (on,  in  his  contrsA  of  mamage, 
refervjhg  to  himfelf  a  liferaat  of  one  half 
of  it»  f  has  no  power  to  grant  leafes  of  the 
part  liferentedf  to  lad  beyond  his  own  life- 
time. No.  110.  Francis  Frafer  againjl 
David  Middleton^  Feb.  %6.  1794. 

Locus  PoENiTENTiJE.  A  bargain  concern- 
ing heritage,  entered  into  by  miflives,  found 
not  to  be  binding,  where  one  of  the  miflives 
was  im probative.  No.  98.  yames  Barron 
againjl  Sarah  Rofe^  Jan.  13.  1794. 

M. 
Member  of  Parliament.  An  heir  appa- 
rent may  be  enrolled,  although  his  prede- 
cefTor  had  only  a  bafe  infeftment,  which 
has  been  made  public  by  confirmation  fince 
his  death.  No.  14.  WiHiam  Macdowali 
and  George  Houjloun  againjl  yames  Hamil- 
tonf  yan.  19.  179,1^. 

It  is  a  competent  obje^ion  in  a  CcPurt  of 
Freeholders,  that  the  feifin  of  a  claimant 
proceeds  on  an  exhaufted  preceot.  No. '207. 
yames  lindfay  Carnegie  againjl  George  Ro- 
bert fon  Scott  ^  Feb  26.  1796. 

A  meeting  of  freeholders  who  had  rejec- 
ted a  claim  prefented  to  them,  found  liable 
in  the  expence  of  ferving  a  petition  and 
complaint  againfl  their  judgment,  becaufe 
they  had  omitted  to  mark  in  their  minutes 
one  of  their  number  as  obje^or.  No.  209. 
William  Govan  againjl  Sir  George  Douglas, 
and  others.  Mar.  4.  1796. 

A  claimant  having  produced,  before  a 
Court  of  Freeholders,  a  difpofition  from 
Commiflioners,  containing  an  aiSgnation  to 
a  precept  of  feiiin  in  a  Crown  charter  in 
favour  of  their  conflituent,  and  his  claim 
having  been  rejeAed,  becaufe  he  did  not 
produce  the  commiflion  under  which  the 
difpofition  was  granted,  it  was  found «  that 
the  objefUon  might  be  removed  by  his  af- 
terwards producing  it  in  the  Court  of  Sef- 
(lon.  No.  214.  Patrick  ProGor  againjl 
Sir  David  Carnegie,  May  14.  1796. 


MULTIPLE-FOINDING.     See  FORL'M  CoMfE- 

TENS. 

See  Process. 

P. 

Pactum  Illicitum.  A  merchant  fettled 
abroad,  whether  a  foreigner  or  a  native,  who 
is  acceflTory  to  fmuggling  goods  into  this 
country,  has  no  adion  for  the  price  of  them. 
No.  49.  Attorney  of  Thomas  Cullen  and 
Company  againjl  David  Philip,  May  13. 

The  fame  point.  No.  50.  .  Reid  and 
Parkinfon  againjl  yames  Macdonald^  yobn 
Elder,  and  others.  May  15.  1793. 

An  obligation  granted  by  a  miniAer  not 
to  bring  a  procefs  of  augmentation  in  con- 
lideracion  of  a  fum  of  money  received  by 
him  from  the  patron,  is  not  binding.  No. 
97.  T!he  Reverend  Dr  Boyd  againjl  the 
Earl  of  Galloway,  y an.  22.  1794. 

Part  and  Pertinent.    See  Tack. 

Passive  TitljT.  The  fads  proved  in  this 
cafe  found  to  infer  the  paffive  title  of  vi- 
tious  intromifiion.  No.  166.  Margaret 
Ritchie  againjl  Alexanders  Bowes,  March 

7-  1795- 

Aft  1695.  c.  24.— An  heir  apparent  does 
not  incur  a  pafEve  title  by  purchaiing  a 
debt  afieding  the  eflate  of  his  anceftor,  an- 
lefs  he  poiTels  the  eflate  in  confequence  of 
it.  No.  221.  yobn  Calland  and  his  attor^ 
ney  againjl  Donald  Campbell,  yune  10. 1796. 

Patronage.  The  fix  months  within  which 
patrons  are  bound  to  prefent,  run  from  the 
date  of  the  vacancy,  and  not  from  the  pe- 
riod it  comes  to  their  knowlege ;  but  if  a 
prefentation  is  figned  and  difpatched  with- 
in fix  months  from  the  vacany,  it  will  ex- 
clude the  JUS  devolutum  of  the  Prefbytery, 
although  from  circumflances  not  imputable 
to  the  patron,  it  ihould  not  be  lodged  with 
the  Moderator  for  a  fliort  time  after  their 
expiration.  No.  170.  Lord  Dundas  and 
Mr  yobn  Nicol/on  againjl  the  Prejbytery 
of  Zetland,  and  Mr  Archibald  Gray,  May 
15.  i'795. 

Penal  Statute,  26.  Geo.  III.  c.  51.  Sirift 
interpretation  of  penal  flatutes.  App.  No.  1. 
His  Majejly*s  Advocate  againfl  Alexander 
Brown  and  yohn  Macnab,  Mar.  18.  and 
Dec.  23.  1793. 

Penalty.  A  decree  in  for 0,  "  in  terms  of 
•*  the  libel,"  upon  a  bond  containing  a  pe- 
nalty, does  not  include  ezpences  of  procefs. 
No.  218.  Mrs  yanet  Young  and  bujband 
againjl  Mrs  yanet  Sinclair  and  others,  May 
21.  1796. 

Pertculum.  It  is  illegal  to  infure  that  a 
whale-fhip  will  return  with  a  certain  quan- 
tity of  blubber.  No.  41.  Charles  Addi- 
Jon  and  Sons  againjl  William  Duguid  and 
others,  March  i.  1793. 

The  claufe  in  a  policy  "  with  leave  to 
**  call  at  a  port,"  does  not  juflify  an  alte- 
ration of  the  voyage.    No.  65.     Archibald 

c  and 
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d  yamts  Robirtfon  and  Company ^  ^gainft 

obn  Lairdf  ^unt  25.  X793. 

A  veflel,  which  ftrikes  on  a  rock^  and  is 

ot  off  again  without  being  mnch  damaged, 

s  not  held  to  be  flranded.   No.  93,   garnet 

'^raig  and  William  HiJI^p  againjl  yobn 

Spence  and  oiberst  yon.  I&  1794. 

Lois  arifing  from  grain  having  been  ac- 
cidentally pumped  out  along  with  water 
from  a  leaky  veffeU  not  hdd  to  be  a  gene- 
ral average.    Ibid*  i 

A  farmer  found  not  entitled  to  deduft 
any  part  of  the  wages  of  a  fervant  hired  for 
a  year,  on  accofunt  of  hb  having  been  dif- 
abled  by  ficknels  foom  working  during  ele- 
ven weeks  of  that  period.  No.  13  5.  Da- 
vid  Wbiit  agaimft  Damd  Baillit^  Nov.  29. 
1794. 

A  mercantile  Company  in  Scotland,  fold 
grain  for  a  merchant  in  London,  on  a  com- 
raiffion  de/  creden^  and  took  bills  for  the 
price,  which,  before  they  became  due,  they 
4ifcounted  with  a  private  banking  houfe  in 
Edinburgh,  then  in  good  credit,  Who  drew 
a  bill  on  London  for  their  amount,  payable 
to  the  order  of  the  Scotch  Company,  who 
indorfed  and  tranfmicted  it  to  their  em- 
ployer :  The  drawers  and  accepters  of  this 
bill  having  become  bankrupt,  before  the 
term  of  payment,  the  Scotch   Company 
were  found  liable  for  it.    No.  149.    Claude 
Scott  againjl  Macken%ie  and  lindfay^  yon, 
15.  1793.     See  Abftrad  of  Appeal  CsU*e8. 
An  underwriter  having  become  bank- 
rupt while  certain  riiks  were  in  dependence, 
the  prenunms  for  which  had  not  been  then 
paid  by  the  infured ;  and  the  broker,  at 
whofe  office  thefe  riiks  bad  been  underta* 
ken,  having,  of  his  own  accord,  reafiured 
them  for  behoof  of  all  concerned,  at  a  lower 
rate  than  that  originally  ftipulated,  he  was 
found  entitled,  in  accounting  with  the  cre- 
ditors of  the  original  underwriter,  to  fet  off 
the  iecond  premiums  in  compen(ation  of 
the  firft,  payment  of  which  he  had  by  that 
time  received  from  the  infured,  and  to  be 
debtor  to  the  creditors  only  for  the  balance. 
No.  181.     WUUam  Keitb,  T:rujlee  for  tbt 
Creditors  of  Thomas  Anderfon^  againjtyames 
Tdbomfon  and  Son,  yuly  3.  1795. 

A  faAor  in  Scotland,  employed  to  fell 
goods  belonging  to  Engliih  merchants,  was 
accuilomed  to  lodge  the  price  in  a  private 
banking- houfe,  on  an  account  in  hb  own 
name,  and  to  take  from  them  bills  drawn 
on  their  correfpondent  in  London,  payable 
to  himfelf,  which  he  indorfed,  and  tranf- 
mitted  to  his  employers,  againll  whom  he 
charged  24.  per  cent,  commimon.  Upoa  the 
bankruptcy  of  the  drawers  and  accepters, 
he  was  found  liable  for  fuch  bills  as  had  not 
been  paid  by  them.  No.  187.  Ricbard 
Baimes  againjl  Tbomas  TCumbuttt  Dec*  i« 

X795- 
CRSONAL  AND  Real.    See  Tack. 

ERSONAL  AND  TRANSMISSIBLE.      Effcd  of 

an  entailer's  appointing  the  fucceeding  heirs 
to  carry  the  arms  of  his  fomily,  where  none 


fiich  are  matriculated  Vu  the  Lyoa-Office. 
No.  xoi.  Dr  Robert  Moir  agaimft  Dr 
Cbarks  AUxandit  Gtmham  and  oibers,  Feb. 

5-  1794* 
Planting  and  Inclcmiing.  Aft  1686.  c.  11. 
^  For  winter  berding,'"'^Tbe  flatote  applies 
where  damage  b  done  to  corns,  as  well  as 
where  it  b  done  to  grais  or  planting.  No. 
foj.  Alexander  Govam  agaimft  ^bomas 
Langi  Feb.  x8.  1794*. 

Can  the  penaltiea  be  ezaded,  where  the 
cattle  trefpamng  are  herded.    Ibid. 

Is  it  neceffary  to  detain  the  cattle  tref- 
paifing,  in  order  to  entitle  to  the  penalties? 
Ibid. 
Posse  sort  Judgment.  Prima  faeif  endeoce 
of  right  to  an  exclufive  privilege,  held  fuf- 
ficient  to  authorife  an  bterdiA  reHmendd 
popjfkmis.    No.  35.    Creditors  of  yacbfim 
and  Mrs  EJlem,  agmtft  Stephen  Kemble^  Feb. 
16.  1793. 
Poor.     Proprietors  of  mills,  and  of  coal  and 
fiilt  works,  are  liable  to  be  afftffed  fi>r  the 
maintenance  of  the  poor.    No.  xio.    72r 
CoUeBor  of  the  poof^s  rmies  im  the  parijb  of 
Inverejk^  againjl  the  Mag^ftreuu  ofMuffkl^ 
burgh  and  Sir  Arcbdaid  Hope,  May  18. 
1794. 

It  b  Competent  for  the  Magiflratea  of 
Glafgow  to  levy  the  poor's  rates  upon  the 
inhabitants,  according  to  the  extent  of  their 
heritable  property  within  the  town,  and  of 
their  perfonal  property  wherever  fituated. 
Appendix.    T'bomas  Laurie^  ColUOor  of  the 
poor's  rates  for  the  city  ofGlaJgow^  agaistft 
Robert  Dregbom,  Dec.  a.  1797. 
Prescription.     1695,  c«  5.    A  perfon  ex- 
prefsly  bound  as  cautioner,  has  the  bene- 
fit of  thb  ilatute,  though  the  bond  ihould 
not  contain  a  daufe  of  relief,  and  though 
there  ihould  be  no  feparate  bond  of  relief 
intimated  to  the  creditor  at  receiving  the 
bond.  No.  5.  Douglas^  Heron  andCompamy^ 
againfi  William  Riddicif  Nov.  ao.  1792. 

Septennial  preicriprion  introduced  by  aft 
1695,  c.  5.  barred  by  a  decree  in  ablence. 
,  —Cautioner  in  that  cafe  liable  only  for 
the  principal  fum  and  intereil  fidling  doe 
within  feven  years  from  the  date  of  the 
bond. — Decree  in  abfence  not  confidered 
as  a  novatio  debiti.^^A  cautioner  found  to 
be  barred  perfonali  exceptione  from  plead* 
ing  the  benefit  of  the  ilatutef  whcti  de* 
lay  had  been  folicited  by  his  b&ov.  No. 
40.  Douglas^  Heron  ana  Company^  againft 
William  Riddick,  March  i.  1793. 

1617,  c»  13.    Does  the  vicennial  prefcrip 
tion  apply  where  the  lawful  heir  has  been  ir 
regulariy  (erved  ?  No.  55.  Francis  Piniet 
ton  Drummond^  againjl  William  Abemetl 
Drummondf  Maty  Ogtlvicf  and  her  hujbam 
May  7.  1793.     See  Abftrad  of  App 
Cafes. 

1695,  c.  5.     The  cautioner  in  a  bond 
relief  b  not  entitled  to  its  benefit.    No. 
Alexander  Bruce  againjl  the  Reprefentai 
of  yobn  Stein^  yune  a6.  1793. 
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«  The  fezennial  prefcription  of  bills  runs 
from  the  laft  day  of  grace,  and  not  from 
the  day  of  payment.  No.  72.  Douglas^ 
ffgroM  and  Company ,  againjl  the  T'rufties  of 
Andrew  Crant^  Nov.  19.  1793-  See  Ab- 
ftrad  of  Apped  Cafes. 

Ad  1 579f  c.  83.  An  account  of  fumifh- 
ings,  akhough  inftrofied  by  a  commiflion  in 
writing  from  the  porchafer,  and  by  the  car- 
rier's receipt  for  them,  falls  under  the  trien- 
nial prefcription.  No.  130.  WilHam  Dou^ 
glas  agoing  Mary  Crterfon.  Nov.  18. 1 794* 

1579,  c.  83.  An  action  founded  upon  a 
mandate  is  not  affeded  by  the  triennial  pre- 
fcription. No.  131.  Francis  SaddUr  and 
bis  attorney^  againjl  Murdoch  Maclean^ 
Nov.  i8.  X794« 

1579,  c  83.  Afiion  for  the  price  of 
goods  confiraed  by  one  foreign  merchant 
to  another,  is  not  cat  off  by  the  triennial 
prefcription.  No.  x  co.  ^ohn  Hamilton  and 
Company f  againjl  jobn  Martin^  Jan,  14. 

»795- 
Afi  1 7729  c.  72.  §  37*    A  decree  of  con- 

ftitiition,  obtained  by  a  debtor  in  a  bill» 
within  fix  years  from  its  date,  tgainft  a  per- 
fon  bound  to  relieve  him,  found  not  to  in- 
terrupt the  fexennial  prefcription  in  favour 
of  the  creditor  in  the  bill,  although  he  had 
been  examined  on  the  verity  of  his  debt  in 
the  proce(s  of  conftitution,  and  had  on  that 
occafion  produced  his  bill.  No.  164.  Vif- 
count  Arbutbnott  againjl  John  Douglas^ 
March  3*  1795. 

The  effeft  of  a  latent  tran(a£lion,  of  an 
old  date,  relieving  the  vafTal  from  payment 
of  the  feu-duty,  found  not  to  be  loft  by  pref- 
cription, although  the  feu-duty  appeared  in 
all  the  invefiitures,  there  being  no  evidence 
of  its  ever  having  been  paid.  No.  199.  7hi 
EarlofCafflllis  agtunjl  the  common  agent  for 
the  Creditors  of  Hugh  Rofs^  Feb.  3.  1796. 
See  Public  Burden. 
Presumption.  The  prefumptioo,  that  the 
fees  of  phyficians  are  indandy  paid,  does 
not  hold,  where  it  is  not  the  pra&ice  of  the 
place  to  pay  them  immediately,  and  where 
the  phyfician  fupplies  the  patient  with  me* 
dicines,  an  account  for  which  is  due  at  his 
death.  No.  178.  Dr  Janus  Flint  againjl 
the  Trujlees  of  David  Alexander^  June  17. 

1795- 

A  bond  of  provifion  by  a  father  to  his 

daughter,  found  in  the  repofitories  of  her 

grand-uncle  by  the  father's  fide,  prefumed 

to  have  been  held  for  behoof  of  the  father. 

No.  220.     John  Zephaniah  Holweli  and  bis 

attorney  f  againjl  Lady  Cuming^  May  31. 

1796. 

See  Bill  of  Exchange. 

See  Taileib. 
Prisoner.  Ad  of  fedenmt,  xith  February 
1671.  When  a  prifoner  on  a  warrant  nie^ 
ditations  fugM^  dfcapes  through  the  infuf- 
ficiency  of  the  prifon,  or  negligence  of  the 
jailor,  the  Ma^rates  of  the  burgh  are  not 
liable  for  the  debt,  but  they  are  confidered 
as  cautioners  judicio  Jijlii  ^d  i^  the  pri- 


foner is  recommitted  before  they  are  re-^ 
quired  to  prefent  him  in  Court,  no  claim 
lies  againft  them.  No.  4.  Colin  Broum 
again^  the  Magijlrates  of  Lanark,  Nov. 
16.  I792. 

A  perfon  found  entided  to  the  benefit  of 
a  C^o  bonorum^  who  was  imprifoned  by 
.  the  fentence  of  a  judge  till  payment  of  a 
fine  to  a  private  party.  No.  191.  Wilitam 
Law  agoing  Daniel  Dewar  and  WilHam 
Sprottf  Dec.  la.  17^5* 
Process.  The  decree  of  an  inferior  court, 
although  fundamentally  null,  may  be  tump- 
ed into  a  libel.  No.  59.  Jobn  Herhertfom 
and  Company^  tigainjl  James  Rattray  and 
others,  June  la.  1793. 

The  Court  can  difpenfe  with  the  fecond 
diet  in  a  fummons  of  conftiturion  on  the 
paffive  titles,  where  the  purfuer  reftrids 
his  demand  to  a  decree  cognitionis  caufa^ 
No  X33.  Horaiius  Connate,  common  Agent 
in  the  Ranking  ofPolqubaim,  againjl  John 
Greigf  ^rujlee  for  Alexandir  Crawfuri^ 
Nov.  26. 1794- 

The  Court  may  allow  a  decree,  cogni* 
tionis  caufa,  to  be  extraAed  before  it  is  read 
in  the  minute-book.    No.  160.    T!be  Com 
mon  Agent  in  the  Ranking  ^tf  Polquhaim^ 
againjt  Andrew  Corrie,  Feb.  24.  1795. 

A  declarator  of  non-entry,  raifed  againft 
the  heir  of  the  vaflal  laft  infeft,  may,  upon 
the  death  of  the  defender,  before  decree, 
be  transferred  againft  the  fucceeding  heir. 
No.  175.  T'be  Earl  of  Dumfries  againjl 
Dougaljohn  Campbell,  June  13.  1795. 

Where  a  fummons  of  conftitution  and 
arreftment  on  it  have  been  produced  as  ah 
intereft  in  a  multiple-potnding,  and  an  in^ 
terlocutor  has  been  pronounced,  preferring 
the  claimant,  within  year  and  day  from 
the  execution  of  the  fummons,  it  is  not  ne- 
ceflary  that  the  fummons  fliould  be  called 
in  Court.  No.  177.  Mansfield,  Ramfay 
and  Company,  and  BailHe,  Pocock  and 
Company,  againjl  Smithy  Wright  and  Gray^ 
June  17.  1795. 
Proof.  It  is  competent  to  prove  by  fafib 
and  circumftances,  that  one  of  two  joint 
obligants  in  a  bond  is  only  cautioner  for 
the  other,  fo  as  to  entitle  him  to  a  total 
relief  out  of  the  bankrupt  eftate  of  the  co- 
obligant.  No.  32.  Alexader  SmollH,  a-, 
gain/l  Bell  and  Rannie^  and  others,  Feb.  ai. 

1793- 
A  proof  of  the  Veritas  convicii  limited 

to  fpecific  circumftances.    No.  45.  Samuel 

Peat  againjl  the  Revtrend  Dr  Jobn  Smithy 

March  6.  1793. 

A  verdid  of  acquittal  in  the  Court  o£ 
Jufticiary  does  not  preclude  a  proof  of  the 
fiime  fads,  and  by  the  iame  witneCTes,  in  a 
civil  aftion.  No.  85.  John  Ker,  ahdthe 
Ttrufleefor  bis  Creditors,  againjl  the  Agent 
for  the  Sun  Fire-Ojffice,  Dec.  17. 1793. 

A  holograph  letter  difcovered  in  a  gen* 
tleman's  repofitories  at  his  death,  in  which 
he  declared  himfelf  the  hdband  of  his 

houfekeeper, 
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houfekefper,  v%ho  had  long  cohabited  with 
and  born  children  to  him,  found  not  to  be 
fufficient  evidence  of  marriage.  No.  183. 
Jean  Andtrfon  and  htr  Children  againjl 
John  Fulkrton  and  other t^  Nov.  13.  1795. 

How  far  does  the  holograph  acknow- 
ledgment of  the  intimation  of  an  affigna- 
tion  prove  its  own  date  ?  No.  184.  Mrs 
yane  /Inn  Macdougal^  executrix  ofDrDou- 
gai^  againjl  John  Gordon^  Nov,  17.  1795. 

If  a  title,  by  adjudication  upon  a  truft- 
bond,  be  objeAed  to  lipon  the  ground  of 
bailardy,  the  purfuer  muft  prove  his  legi- 
timacy.  Na  205.  Geddes  and  Clarke  a* 
gainjl  Jean  BuU^  Feb.  25.  1796. 

See  Arbitration. 

See  CONSIGNATIOK. 

See  Witness. 
Frofertt.  When  a  private  river  feparates 
the  lands  of  two  heritors,  neither  can  take 
a  cut  from  it  for  the  purpofe  of  eftabliOi- 
ing  any  fpecies  of  manufadure,  without 
the  confent  of  the  other.  No.  43.  John 
Hamilton  againfi  Tihomoi  Edington  and 
Company^  March  5.  1 793. 

See  Salmon.  Fishing. 
Provision  to  Heirs  and  Children.  A 
deftination  of  lands  in  a  marriage-contrad, 
*'  to  heirs  or  children,  one  or  more/'  how 
to  be  interpreted  ?  No.  7.  Jane  Dollar 
and  her  Hujband^  agait^t  John  Dollar^ 
Dec.  4.  1792. 

Where  a  wife  in  a  poflnuptial  contraft 
of  marriage  difpones  lands  to  her  hufband 
in  liferent,  and  to  the  heirs  of  the  marriage 
in  fee,  but  with  power  to  the  father  to  fell, 
or  burden  them  upon  condition  of  his 
granting  fecurity  for  a  certain  provifion 
payable  at  his  death  to  the  heir ;  fuch  pro- 
vifion \s  good  in  competition  with  the  one- 
rous creditors  of  the  fiither.  No.  133.  Ho- 
ratius  Cannon^  common  Agent  in  the  Rank- 
ing of  Polquhaimt  againjl  yohn  Greig^  TtrU' 
Jlee  Jor  Alexander  Cra'jufurd^    Nov.   a  6. 

1794. 
See  Implied  Condition. 

Public  Burden.  When  a  proprietor  fells 
a  part  of  his  lands,  his  right  to  be  relieved 
from  payment  of  a  proportional  part  of 
the  public  burdens,  cannot  be  loft  by  the 
negative  prefcription.  No.  102.  John 
Mill  againfi  George  Siene^  Feb.  7.  1794." 

Manufaaurers  and  mechanics  in  a  burgh 
of  barony  are  liable  for  a  proportion  of  the 
eels  paid  by  it  for  the  communication  of 
the  privilege  of  foreign  trade.  No.  119. 
James  Kell  and  others^  againjl  the  Stent- 
Mqflers  and  CoUeBor  of  the  Cefs  in  the 
Burgh  of  Saltcoats^  May  27.  1794. 

The  hoofeholdeps  in  a  country  village 
are  indifcriminately  liable  to  the  burden 
of  having  foldiers .  billetted  upon  them. 
No.  121.  Hugh  Crawfurd  and  others^  a- 
gainji  John   WUfon  and  others^   June  3. 

1794. 

All  the  inhabitants  of  a  royal  burgh  are 

indifcriminately  liable  to  have  foldiers  bil- 


litted  upon  them,  except  fchoolmafiers, 
unmarried  women  and  paupers.  No.  219. 
John  Aitcbifon  and  others,  againjl  the  Ma- 
gijlrates  and  BilUt-MaJler  of  Haddington^ 
May  31.  1796. 

Public  Officer.  Favourable  fituation  of 
a  public  officer,  ading  bona  Jide  in  the  dif- 
charge  of  his  duty.  No.  23.  James  Hen- 
derfon  againjl  William  Scottp  Feb.  7. 1793. 

The  right  of  appointing  the  keeper  of 
the  general  regifter  of  (cifins  belongs  to  the 
Crown,  and  not  to  the  Lord  Clerk-Regifter. 
— The  Lord  Clerk-Regifter  haa  the  right 
of  marking  the  books  of  the  general  re- 
gifter, and  of  all  the  particular  regiften 
of  feifins,  and  is  alfo  entitled  to  the  ulti- 
mate cuftody  of  them.  No.  165.  Lord  Fre- 
derick Campbell,  Lord  Clerk- Regijler  of  Scot- 
land^  againjl  Andrew  Stewart^  keeper  of  the 
general  and  particular  regifter  of  feifins  at 
Edinburgh,  March  3.  1795. 

Public  Police.  No  length  of  poflefGon  can 
authorife  any  obftrudion  to  the  navigation 
of  a  public  nver.  No.  87.  Sir  James  Col- 
quhowtf  i^gainfl  the  Duke  of  Monirofe  and 
others,  and  the  Magijlraies  of  Dumbarton^ 
Dec.  21.  1793. 

Publisher.  Refponiible  for  what  he  po- 
blifties.  App.  No.  a.  His  Majefty's  Advo- 
cate againjl  James  Robertfon  and  Walter 
Berry,  March  18.  1793- 

QuoD  potuit  non  fecit.    Sec  Testament. 

R. 
Ranking  and  sale.  The  common  agent 
in  a  ranking  is  not  difqualified  from  pur- 
chafing  at  ^e  judicial  fale  carried  on  un- 
der his  diredion.  No.  47.^  T^he  Tork-buHd- 
ings  Company  againjl  Alexander  Mackenzie, 
March  8.  1793*  See  Abftrad  of  Appeal 
cafQS 

When  a  creditor  on  an  eftate  brought 
to  judicial  fale,.  obtains  partial  payments 
to  account  of  his  debt,  in  virtue  of  an  in- 
terim warrant  on  the  purchafery  and  after- 
wards claims  for  the  remainder  of  it  upon 
the  general  fund  under  divifion,  he  is  not 
entitled,  in  a  queftion  with  the  creditors, 
to  impute  the  payments  he  has  receiv- 
ed,  periodically  towards  eztindion  of  the 
intereft  which  may  have  grown  on  his  debt 
fince  he  obtained  the  warrant,  but  muft 
turn  them  into  a  correfponding  capital, 
as  at  the  period  when  the  price  benn  to 
bear  intereft.  No.  155.  T'he  "Tn^ee  of 
David  Dickjon  againfl  the  Creditors  of  John 

Rae,  Feb.  4.  1795  • 

Is  a  creditor  in  a  judicial  fale,  who  ob- 
tains an  interim  warrant,  entitled  to  the  ez- 
pence  of  eztraQing  it  out  of  the  common 
fund?  ibidi 

A  decree  of  certification  does  not  bar  a 
creditor  from  obtaining  a  preference,  upon 
an  adjudication  afterwards  led,  on  grounds 

of 
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ot  debt  produced  before  the  decree  was 
pronounced.  No.  217.  "T&e  Reprefentatives 
of  John  Dunn  againjl  Peter  ^obnjion  and 
others f  May  19.  1796. 
See  CoMPETiTioy. 
Recompense.  A  perfoii  holding  an  heri- 
table fubjeft  in  trult,  and  having  a  right  of 
retention  over  it  for  debts  owing  to  him  by 
the  proprietor,  is  not  liable  for  the  claims 
of  tradefmen,  for  meliorations  made  upon 
it  by  defire  of  the  latter.  No.  1 73.  ^be 
Heirs  of  Robert  Selby^  iJc.  againjl  James 

Joilie,  June  s^  i795- 
Redemftion.  a  reverfer  about  to  redeem 
a  wadfet,  muft  premonifh  thbfe  who  hold 
fubaltern  infcftments  granted  by  the  wad- 
fetter.  No.  109.  Younger  Cbildren  of  Neil 
Macneil  againjl  tbe  Reprefentatives  of  Sir 
Archibald  Campbell  and  others^    Feb,  25. 

1794. 
Removing.  Ad  of  fedenint,  14th  De- 
cember 1756. — The  obligation  of  the  cau- 
tioners in  the  fufpenfion  is  limited  to  what 
is  decreed  for  by  the  Sheriff.  Does  the  aft 
apply  to  illiquid  preftatlons?  No.  37.  Tbe 
Earl  and  Countefs  of  Morton  againjl  tbe 
Reprefentatives  oj" Daniel  Murray  andotbcrs^ 

Feb.  26.  I793« 

ij5j.  c.  39.  Found  fufficient  that  the 
precept  of  warning  was  affixed  to  the  door 
of  the  church-yard.  No.  42.  Donald  Camp- 
bell againjl  John  Jobnjton^  March  i.  1793. 
The  precept  is  valid,  although  tbe  te* 
nant  is  warned  to  remove  at  the  feparation 
of  the  crop  from  the  ground,  inllead  of 
Martinmas,  ibid*  • 

The  heirs  of  a  tenant  for  life  may  be  re- 
moved fummarily  between  terms.  No.  146. 
Mr  Baron  Gordon  againjl  tbe  Reprefenta* 
tives  of  Robert  Micbiet  Dec.  13.  1794. 

Same  point.  No.  225.  George  Stewart 
againjl  tbe  Reprefentatives  of  Patrick  Grim- 
mondf  June  24.  1796. 

It  is  fufficient  for  the  tenant  of  a  houfe 
in  Edinburgh  to  intimate  to  the  landlord 
his  intention  of  removing  forty  days  before 
Whitfunday.  No.  180.  Alexeuider  Jack  a* 
gainjl  tbe  Earl  of  Ke Hie ^  June  20.  1795. 

The  aft  of  federunt  1756,  $  5.  does  not 
apply  unlefs  the  tenant  be  a  full  year's  rent 
in  arrear  at  the  date  of  the  decree ;  but  the 
landlord  is  not  obliged  to  accept  of  partial 
payments.  No.  229.*  John  Low  againjl 
Andrew  Knowles^  J'^fy  5-  ^19^* 
Res  judicata.  See  Proof. 
Right  in  security.  An  indefinite  fecuri- 
ty  cannot  be  created  on  an  heritable  bond. 
No.  22.  Creditors  of  James  Stein  againjl 
Newenbamt  Everett  and  Co.  Feb.  1.  1793. 
See  Abftraft  of  Appeal  Cafes. 

An  heritable  fecurity  in  relief  granted 
to  a  cautioner  in  a  caffi-account,  found  not 
to  cover  fums  drawn  out  at  the  date  of  the 
infeftment,  where,  in  confequence  of  fu- 
ture operations  by  the  principal  debtor, 
thefe  fums  were  repaid,  and  another  ba- 
lance afterwards  createdy  which  tbe  cau- 
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tioner  paid,  the  principal  debtor  having 
become  infolvent.  No.  145.  I'be  Trnjleci 
for  tbe  Creditors  cf  John  Brougb  againjl 
tbe  Heirs  oj' Robert  Selby^  Dec.  12.  1794. 
Run-ridge.  1695,  c.  23.— A  decree  of  the 
Sheriff  giving  off  nine  contiguous  acres, 
fupported.  No.  36.  Sir  IVi/Iiam  Jar  dine, 
againjl  iMdy  Douglas^  Francis  Sbarp^  and 
other Sf  Feb.  26.  1793. 

S. 
Sale.     A  wholefale  dealer  in  fpirits,  who 
had  agreed  to  fupply  a  retailer  for  a  year, 
at  a  certain  price,  found  liable  in  damages 
for  refuiing  to  fulfil  his  agreement,  although 
•the  market-price  of  fjilrits  had  rifen  confi- 
derably,  in  confequence  of  a  tax  impofed 
during  the  currency  of  the  year.  No.  151. 
John  Maclelland  againjl  Adam  and  Ma- 
tbiey  Jan.  27.  1795. 
Salmon  FISHING.    Tlie  aft  1581,  c.  iir.  is 
not  now  in  force.  No.  73,  T!be  Procura- 
tor fifcal  of  the  town  of  Stirling  againjl  John 
Gillies  and  others ^  Nov.  20.  1793. 

A  right  of  falmon  fifhing  cannot  be  ex- 
ercifed  by  means  of  .nets  extending  acrois 
the  river,  and  fupported  by  ftakes  ftuck 
into  its  channel.  No.  87.  Sir  James  Col- 
quboun  againjl  tbe  Duke  of  Montrofe  and 
other s^  and  the  Magiflrates  of  Dumbarton^ 
Dec.  21.  1793* 

When  a  perfon  has  a  grant  of  falmon 
fifhing  in  a  river,  which,  at  the  date  of  the 
grant,  ran  into  the  fea,  oppofite  to  his  own 
lands,  upon  its  afterwards  changing  its 
courfe,  and  difcharging  itfelf  into  the  fea 
oppofite  to  the  property  of  his  neighbour, 
who  has  a  right  to  the  fea-fifhing  there,  the 
foi:mer  continues  to  have  an  exclufive  righc 
to  the  fifhing  in  the  river,  fo  far  as  it  is  di- 
ilinguifhable  from  the  fea.  No.  222.  James 
Brodie  againfl  tbe  Magijlrates  and  TCown^ 
Council  ^  Nairn^  the  Earl  of  Findlater^  and 
David  Davidfon^  June  14.  1 796. 
Seisin.  An  infeftment  taken  in  favour  of 
the  heirs  of  a  perfon  deceafed,  without 
naming  or  defigning  them,  is  ineffedual. 
No.  103.  John  Melvill  againfl  the  Credi- 
tors of  George  Smiton,  Feb.  14.  1794. 

An  inflrument  of  feifin  fisned  by  the 
notary  "once  on  every  leaf  is  good,  al- 
though he  fliould  have  omitted  to  fubfcribc 
fome  of  its  pages.  No.  207.  James  lindfay 
againjl  George  Robertfon  Scott,  Feb.  26. 
1796. 
Sequestration.  Sec  Heir  apparent. 
Servitude.  The  extent  of  a  predial  fervi* 
tude  is  to  be  regulated  by  the  proper  ufes 
of  the  dominant  tenement*  No.  76.  Alex- 
ander Liflie  againfl  Robert  Cuming^  Nov* 

Society.  The  creditors  of  a  folvent  com- 
pany can  rank  on  the  fequeflrated  eflate  of 
one  of  the  partners,  who  happens  to  be 
debtor  to  the  company,  only  to  the  extent 
of  the  balance  due  by  him  to  the  company, 
and  not  for  the  amount  of  the  debts  due  to 

themfelves. 


jt^ 


I    N     D    :E     X. 


Ihemfdlves.   No.  195.  Vohn  Duniof^  Tru^ 
'  Jiee  on  tie  fequejlrattd  ejtate  of  y antes  Dun* 

.    .  (opf  agaittjl  the  Dunbarton  Glafswork  Com- 
,  party ^  and  their  creditors^  J^n.  15.  1796. 

The  creditors  of  an  infolvent  company 
are  entitled  to  rank  on  the  private  eftates 
of  the  pinners  pari jMjffu  with  their  private 
creditors.  No.  216.  Charles  Campbell,  TCru- 
Jiee  for  the  Creditors  of  T'bomas  Houjlon  and 
others^  againjl  Francis  Blaikie^  Ttruftee  for 
the  Creditors  of  Ramfay^  Smithy  Graham 
and  Company^. May  19.  1796. 

'  SoLiDUM  XT  PRO  RATA.     A  tutor  named  bj 
a  grandfather,  who  nede£b  to  make  up  in- 
ventories, is  liable  injolidum^  altiiough  ap- 
pointed by  the  (ame  deed  tniftee  over  the. 
pupil's  eftate.    No.  18.  Marion  Kilpatrici 
againjl  John  Macalpine^  Jam.  25.  1793. 
See  Cautioner. 
Succession.    A  genera]  difponee,  not  the 
heir  at  law,  has  right  to  the  after  acquifi- 
tions  of  the  difponer,  thoufh  the  riffhts  to 
'  them  have  been  taken  in  cavour  of  heirs 
and  affignees.   No.  zo6.    George  Robfon  a- 
gainjl  jamet  Robfon^  Feb.  18.  1794. 

The  fucteffion  of  a  Scotfman  who  had 
reiided  many  years  in  the  Weft  Indies, 
where  he  had  acquired  a  valuable  planta- 
tion, but  who  had  returned  to  his  native 
country  for  the  recovery  of  hb  health,  and 
died  there,  found  to  be  regulated  by  the 
law  of  Scotland,  although  a  proof  was  of- 
fered that  he  meant  to  have  returned  to  the 
Weft  Indies  if  his  health  had  permitted. 
No.  133.  Jean  Macdonald  again/l  AUxan^ 
dor  Laing^  Nov.  27.  1794. 

Summary  application*  When  a  magiftrate 
illegally  refufes  to  imprifon  a  debtor,  or 
detains  money  configned  in  his  hands,  re- 
ilrels  may  be  obtained  by  a  fummary  peti- 
tion and  complaint.  No.  83.  James  and 
William  Duffs  againjl  Laurence  Sutherland^ 

Lee.  7.  1793. 

A  fummary  petition  by  a  tutor,  for  au- 
thority to  let  an  heritable  fubjeft  belong- 
ing to  his  pupil  for  a  period  longer  than 
the  duration  of  his  office,  found  to  be  in- 
competent. Nc.  III.  James  Hallo ws^  peti* 
tioner^  March  i.  1794. 
Superior  and  vassal.  The  fuperior  is  not 
obliged  to  relieve  the  vaflal  from  any  (hare 
of  parochial  burdens.  No.  107.  John  Mur- 
ray againjl  James  Scott ^  Feb.  ao.  1794* 

A  fingular  fucceflbr  found  liable  in  a 
year's  i*ent  for  his  entry,  although  by  the 
original  charter,  conveying  the  lands  to 
heirs  and  aJigneeSf  it  was  provided,  that  fo 
often  as  the  lands  fliall  fall  into  the  hands 
of  the  fuperior,  '*  by  reafon  of  liferent 
*•  efcheat,  non-entry,  or  otherwife  for 
**  whatfomever  occafion^**  they  were  of 
.new  to  be  made  over  to  the  vaftal  and 
"  his  forefaids**  on  payment  of  two  (hil- 
lings Scots  money.  No.  123.  Thomas  Brif 
bane  againjl  Lord  SempiUf  June  6.  1 794* 

A  fuperior  is  not  entitled  to  infeft  the 
"^aftal  in  a  feu-right|  without  his  con&nti  nor 


to  iniift  that  the  infeftment  (hall  be  expede 
by  his  own  man  of  bu(ine(s.  No.  129.  Da- 
vid Stewart  againft  James  Burttfide^  Nov. 
12.  1794. 

A  fuperior  having  refiifed  to  grant 
a  charter  on  an  entail,  unleis  it  contain- 
ed a  claufe  acknowledging  his  right  to  a 
year's  rent,  whenever  the  fubftitute  ta- 
king up  the  eftate  (hould  not  be  heir-male 
or  of  line  to  the  vaiTal  laft  entered,  the 
Court  found  him  only  entitled  to  have  a 
reCervation  inferted  in  it,  keeping  the  que- 
flion  open  Tor  di(cu(Eon  when  the  ca(e 
(hould  occur.  App.  The  Duke  of  Argyk 
againjl  the  Earl  of  Dunmore,   Nov.  i^. 

*795- 
See  Base  Infeftment. 

See  Prescription. 
Suspension.  When  a  cautioner  in  a  fiifpen- 
(ion  becomes  bankrupt  during  its  depen- 
dence, the  charger  cannot  iniift  for  new  fe- 
curity.  No.  147.  Alexander  Govan  again/l 
John  Gray^  Dec.  13.  1794. 

T. 
Tack.    A  power  of  fubietting  is  implied  in 
a  leafe  of  land  for  thirty-eight  years.     No. 
z  1 7.    William  Simpfon  againjl  David  Gray 
and  John  Webjler^  May  22.  1794. 

A  leafe  of  an  urban  tenement  is  effix- 
tual  againft  fingular  fucceiTors.  No.  142* 
James  Waddel  againjl  John  BrowUf  Dec. 
10.  1794. 

A  tenant  found  not  entitled  to  cut  (ea- 
ware  for  the  manufadure  of  kelp,  aitboagfa 
the  lea£e  gave  him  the  lands,  with  ^  parts, 
''  pendicles,  and  univer(al  pertinents  Uiere- 
*'  of^  u(ed  and  wont;"  and  althomgh  a  proof 
was  offered,  that  he  and  the  former  tenant 
had  been  accuftomed  to  do  fb.  No.  171. 
Archibald  Campbell  againjl  Colin  Campbett, 
June  2.  1795. 

Suitable  accomodation  in  that  part  of  the 
area  of  the  parilh-church  which  belongs  to 
the  landlord,  b  held  to  be  included  in  a 
leafe  of  lands.  No.  224.  Robert  Skirving 
and  George  toung^  againjl  Robert  Vermmr^ 
June  21.  1796. 

A  tenant  is  not  entitled  to  difpoie  of  any 
part  of  the  fodder  raifed  on  his  fiirm,  ex- 
cept his  hay,  and  the  ftraw  of  his  outgoing 
crop.-  No.  227.   Mark  Primgle  agaise^ Ma^ 
jor  George  Lewis  Macmurdo^  June  30. 1 796. 

Where  a  leafe  is  granted  to  a(Bgnees,  how 
far  is  the  original  tenant  liable  to  the  land- 
lord for  the  rent  after  aflignation  ?  No.  229. 
John  Low  againft  Andrew  HCnowles,  July 
5.  1796. 

See  Assignation. 
Tailzie,  zoth  Geo.  III.  chap.  51.  Truftees 
of  the  proprietor  of  an  entailed  eftate  found 
entitled  to  claim  from  the  fuceeding  heir, 
three  fourths  of  the  fums  expended  in  im- 
proving it,  though  he  had  taken  graftfums^ 
and  had  not  raifed  the  old  rent.  No.  i6. 
"the  Trufiees  of  Sir  Francis  Elltott  againjl 
Sir  tVilliam  Elliot,  Jan.  22.  1793. 

Whether 
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Whether  the  notice  given  to  the  fuc- 
<^etrding  heir  of  entail  muft  fpecify  every 
particular  of  the  plan  of  improvement  in> 
tended.    Ibid. 

A  claufe  in  an  entail,  prohibiting  the 
heirs  called  to  the  fucceflion  from  railing 
the  rents  beyond  a  certain  amount,  foand 
to  be  revoked,  by  the  entailer's  increafing 
them  in  his  own  lifetime  above  the  fum 
fpecified.  N o.  lO  i .  Dr  Robert  Moir  againft 
hr  Charles  Alexander  Graham  and  others 
Feb.  5.  1794. 

Sec  Heir-Apparent. 

See  Husband  and  Wife. 

See  Tercx. 

TsiNDS%    When  a  j(»nt  feu-duty  is  payable 

for  ftock  and  teind,  the  portion  paid  for  the 

latter  is  free  teind.     No.  27.     Sir  TChomas 

Dundas  againjl  Robert  BaHie  and  others^ 

Feb.  13.  1793. 

In  a  valuation  of  teinds,  where  the  va- 
lue of  lands  in  the  natural  pofleffion  of  the 
proprietor  has  been  afcertained  in  money 
by  the  evidence  of  the  wimeflfes  adduced, 
the  titular  cannot  afterward  infift  that  any 
part  of  the  teind  ihall  be  converted  into 
grain.— A  titidar  has  no  right  to  infeft- 
ment  in  the  lands  in  fecurity  of  the  va- 
lued teind.  No.  28.  John  Scott  and  others 
againjl  the  College  of  Clafgow^  Feb.  27. 

When  the  teinds  are  valued  in  monevy 
an  augmentation  cannot  be  modified  m 
grain.  No*  39.  John  Gordon  againjl  the 
Earl  of  Fife  and  others^  Feb.  27.  1793. 

An  heritor  may  purfue  a  fale  of  bis 
teinds,  although  the  have  been  valued  more 
than  two  years  before,  No.  115.  Sir  A- 
lexander  Ramfay  Irvine  againjl  the  Honou- 
rable William  Manle^  May  14.  1794. 

When  an  heritor  brings  a  fale  of  his 
teinds,  already  valued  in  vidual,  the  grain 
is  converted  at  the  medium  of  the  fiar 
prices  of  the  county,  for  feven  years  pre- 
ceding.   Ibid. 

A  report  of  the  fub-commtffioners  ap- 
proved of,  where  the  value  of  the  lands 
was  afcertained  without  a  proof,  by  confent 
of  the  heritor,  patron,  and  minifter;  but 
rejeded  when  it  proceeded  on  confent  of 
the  two  former  only.  No.  156.  William 
Fergufon  againjl  John  GiUefpie^  Feb.  4. 1795. 
See  Abftrad  of  Appeal  Cafes. 

A  valuation  in  grain*  is  not  held  to  be 
derelinquiihed  by  payments  to  the  minifter 
in  money,  of  an  equal  value.     Ibid. 

When  a  titular  or  patron  brings  an  ac- 
tion, in  order  to  have  his  right  to  teinds 
afcertained,  and  claims  arrears  for  forty 
years  back,  a  colourable  title  of  poiTeflion 
is  fufficient  to  defend  the  heritors  againft 
payment  of  thoie  which  became  due  prior 
to  the  decree  in  the  procels  of  declarator. 
No.  162.  Sir  John  Scott  againjl  the  Heri- 
tors  of  the  parijh  of  Ancrnm^  Feb.  25.  X795. 
When  an  eflate  is  let  to  a  general  leuee 
at  an  undervalue,  the  rent  paid  by  the  te- 


nants to  him,  and  not  that  paid  by  him  td 
the  landlord,  is  to  be  taken  as  tlit  rule  in 
a  procefs  of  valuation.  No.  162.  John 
Lijlie  againjl  the  Earl  ofKintore  and  others^ 
'  Feb.  25.  1795. 

Teinds  veiled  in  the  Crown,  in  right  of 
the  Bifhops,  cannot  be  allocated  in  pay- 
ment of  itipend,  till  thofe  heritably  pof- 
fefled  by  the  proprietors  of  the  lands  are 
exhaulted.  No.  172.  Andrew  Skene  and 
John  Elm/lie^  againjl  the  Officers  oj  State 
and  others^  June  3.  1795. 

Teinds  belonging  to  a  college  are  not 
liable  for  ftipend  till  thofe  heritably  dif- 
poned  to  the  proprietors  of  the  lands  are 
exhaufted.  No.  190.  The  Heritors  of 
Portmoak  againjl  Mrs  Anne  Jean  Douglas^ 
Dec.  9b  1 795. 

Where  part  of  the  lands  in  a  parifli  are 
fttbfet,  the  rent  paid  by  the  principal  leffse, 
and  not  that  which  he  receives  from  the 
fubtenant,  b  adopted  as  the  rule  for  afcer- 
taining  the  burden  to  be  impofed  on  them 
in  a  proceis  of  augmentation  and  locality. 
No,  193.  Earl  dF  CaJJUlis  againjl  James 
Finlay^  common  Agent  for  carrying  on  the 
locality  of  the  fit  fend  tf  the  parijh  of  Dal- 
rympU^  Dec.  i6.  1795. 

A  minifter  who  is  titular  of  the  vicar- 
age-teinds  of  certain  lands  in  his  parifli, 
and  of  which  his  predeceflbrs  had  granted 
fucceffive  leafes  to  the  heritor  for  upwards 
of  a  century,  is  not  entitled,  on  the  expiry 
of  the  current  leafe,  to  claim  the  tithe  of 
all  the  articles  from  which  vicarage  is 
ufually  payable,  but  muft  either  accept  the 
rent  and  graftum  as  its  value,  or  bring  evi- 
dence of  die  particular  fubje&s  from  which 
vicarage-teinds  were  drawn  before  the  firft 
leafe  was  granted.  No.  211.  ^he  Rev. 
John  Hunter  againfi  the  Duke  of  Rox-^ 
bnrgh^  March  9.  1796. 

The  right  of  the  miniflo:  to  the  vicar- 
age-tithes of  bog-hay  will  not  entitle  him 
to  claim  the  tithe  of  hay  from  fown  grais, 
although  bog-hay  fliould  no  longer  grow 
in  the  parifli.     No.  223.     Tie  Rev.  David 
Brown  againfl  Walter  Hunter ^  June  15. 
1796. 
Terce.    The  terce  may  be  excluded  by  an 
expre£i  daule  in  an  entail,  even  although 
it  fliould  not  contain  irritant  or  reblutive 
claufes.    No.  186.     Mrs  Jean  Gibfon  a« 
gainjl  Chrijliam  Kerr  Reid^  Nov.  24. 1795. 
Where  there  are  two  manfion-houfes  on 
an  eftate,  has  the  widow  a  right  to  the  fe- 
cond  as  an  appendage  of  her  terce  ?    No. 
204.    Dame  Mary  Mead  againft  Archibald 
Swintout  common  Agent  for  the  Creditors  of 
Sir  Samuel  Hamtay^  Feb.  24. 1796. 
Term  legal  and  conventional*  In  mis 
farms,  when  the  landlord  furvivet  Whit- 
fnnday,  his  executor  draws  a  half  of  the 
rent  payable  at  Martinmas  and  Whitfno- 
day  thereafter.     No.  6.    The  Urujlees  of 
Sir  Franas  EUott   againjl    Sir    William 
Eliottf  Nov*  28. 1792. 

Testament. 
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Testament.  Difpofitive  words  are  necef- 
far  J,  in  order  to  convey  heritage.  No.  84. 
Sir  yohn  Ogilvie  and  others,  againjl  Catha- 
rine Mercer  and  others^  Dec*  lo.  1793.  See 
AbflraA  of  Appeal  Cafes. 

Heritable  property  cannot  be  conveyed 
by  a  teflament  executed  in  England,  al- 
though it  would  there  have  been  eflfe&ual 
for  that  purpofe.  No.  174*  ^o^a  Hen- 
der/ottf  a&ing  Truftee  and  Executor  of  JVi/- 
liam  Crichtott  and  others,  tigainjl  Charles 
Selkrig,  T'rufteefor  the  Creditors  of  Alexan- 
der Crichton,  June  10.  1795. 

Heritable  property  in  Scotland  cannot 
be  conveyed  by  a  teflament  executed  in 
England  and  in  the  Englifh  form.  No.  189. 
T^he  Creditors  of  Williqm  Robertfon  againfl 
the  Difponees  ef%met  Jdafon^  Dec.  9. 1795- 

TiiiRLAGE.  Whea  lands  are  exchanged  in 
terms  of  the  ad  269 {» c.  93.  the  fervitude  of 
thirlage  is  trans&rrcdy  though  the  proprie- 
tor of  the  Hiill  be  not  a  party  in  die  adion 
of  divifion.  No.  36.  Sir  William  Jardine 
againfl  Lady  Douglas^  Francis  Sharp  and 
others,  Feb.  26.  1793. 

Title  to  pursue.  A  general  fervice  as 
heir  of  line  is  not  a  fufficient  title  to  pur- 
fue  in  a  redu£lion  of  a  right  to  lands  on 
which  infeftment  has  followed,  where  the 
purfuer,  if  fuccelsfuli  muft  take  them  up 
as  heir  of  provifion.  No.  31.  Neil  Mac- 
callum  againfl  yames  Campbell^  Feb.  a  I. 

1793- 

25  Geo.  II.  c.  9.  An  aflion  of  decla- 
rator and  damages  againft  the  Magiftrates 
of  Edinburgh,  fuftained  at  the  inftance  of 
certain  brewers,  complaining  of  inequality 
in  levying  the  duty  of  two  pennies  Scots 
on  the  pint  of  ale  and  beer.  No.  90. 
Matthew  Comb  and  others  agaif{ft  the  Ma- 
giflr Cites  of  Edinburgh,  ^an.  16.  Z794. 

The  truftee  for  the  creditors  of  a  bank- 
rupt is  not  entitled  to  bring  a  charge  of 
fraudulent  bankruptcy  againll  him  with- 
out the  concurrence  of  his  Majefty's  Ad- 
vocate. No.  202.  Hew  Darby  againfl 
James  Love,  Feb,  10.  1796. 

The  crime  of  attempting  to  fuborn  wit- 
ncfTcs  to  commit  perjury,  cannot  be  profe- 
cuced  at  the  inilance  of  the  party  who 
would  have  been  hurt,  had  the  attempt 
been  carried  into  efFed.  Append.  No*  3* 
Sir  William  Jardine^  with  concourfe  of  his 
Majefty's  Advocate,  againfl  Magdalene 
Barbaric  de  la  Motte,  June  15.  1795. 

See  COMPETITIOK. 

See  PROor. 

Trust.  The  truftees  in  a  family-fettlement 
may  pay  to  the  creditor  primo  venienti,  till 
interpelled  by  legal  diligence,  and  need 
not  bring  a  multiple-pomding.  No.  17. 
Alexander  Alifon  againfl  the  Trujlees  of 
the  Earl  of  Dundonald,  Jan.  22,  1793. 
See  Arrestment. 

Tutor  and  Pupil.  When  a  father  is  in 
embarraiTed  circumftancesi  and  not  reli< 


dent  in  Scotland,  perfons  indebted  to  his 
children  cannot  fafely  make  payment  to 
him  as  their  adminiftrator-in-law,  without 
fecurit^  that  it  ihall  be  applied  for  their 
behoof  No.  108.  —  Graham  againfl 
—  Duff,  Feb.  23.  1794. 

See  Arbitration. 

See  SoLiDUM  xt  pro  rata. 

Verdict.  A  punifliment  inflifted  where  the 
panne  is  were  charged  with  wickedly  and 
felonioufly  printing  and  publtfliing  a  fedi- 
tious  pamphlet;  and  the  Jury  found,  '*  that 
'*  one  of  the  pannels  had  printed  and  pub- 
*'  liflied,  and  that  the  other  had  publiihed 
**  only,  the  pamphlet  libelled  on.'*  App. 
No.  IL  His  Majefifs  Advocate  againfl 
Jamei  Robertfon  and  Walter  Berry ^  March 
18.  1793. 

W. 

Witness.  Objcfiion  to  a  witneis  that  he  is 
a  party  in  the  procefi,  as  attorney  for  the 
purfuer,  found  to  be  removed  by  his  ob- 
taining a  bond  relieving  htm  from  the  con- 
fequences  of  the  aftion.  No.  26.  ^0^611  Sime 
and  his  attorneys,  againfl  the  Children  of 
George  Simpfon,  Feb,  9.  1793* 

Objedion  that  witneiTes  were  precog- 
nofced  before  a  Juftice  of  the  Peace  at  the 
inftance  of  the  purfuer  in  a  civil  afiion,  re- 
pelled. No  34.  James  Wemvfs  and  others 
againfl  William  Wemyfs,  Feb,  26. 1793. 

It  is  not  a  relevant  objeftion  to  a  wit- 
ne(s  in  a  civil  a&ion  of  damages,  that  he 
has  been  formerly  examined  in  a  precog- 
nition taken  by  the  public  profecutor,  even 
although  his  declaration  ihould  have  been 
lodged  in  the  proceis  at  the  inftance  of  the 
private  party.  The  prefence  of  a  witneis 
in  an  official  capacity,  while  others  are 
precognofced,  is  no  bar  to  his  admiflibility. 
No.  58.  Thomas  Anderfon  againfi  John 
Sproat    June  7.  1793- 

A  witneis  is  not  entitled  to  charge  more 
for  his  travelling-expences,  than  what  is  al« 
lowed  by  the  aA  of  (ederunt,  2  lit  Decern, 
ber  1 7 6  j .  No.  137.  William  Gordon  againji 
John  and  Hugh  Macfarlanes^  Dec,  3.  X794- 

See  Proof. 
Writ.  x68i,  c.  5.  Inftrumentary  witneftes 
may  be  examined  as  to  the  fads  of  their 
having  feen  the  granter  fubfcribe,  or  heard 
Lim  acknowledge  his  fubfcription.  No.  70. 
William-Daniel'  Arthur,  Frank  againfKfames 
Frank  and  others,  July  9.  1793* 

An  informal  mimve,  importing  a  cau- 
tionary-obligation, found  effe&ua],  where 
the  fubfcription  was  acknowledged  by  the 
granter,  and  the  other  party  had  a6ted  on 
the  faith  of  it.  No.  134.  George  Brown 
againJI  Alexander  Campbell,  Nov.  x8.  1794* 

In  the  cafe  of  a  deed  executed  by  a  per- 
fon  who  can  neither  read  nor  write,  it  is 
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not  neceflary  as  a  ftatutablc  folemnity,  that 
the  doquet  of  the  notarieb  ihould  bear,  that 
it  was  read  to  the  grantcr  in  prefence  of 
the  witneiTes.  No.  1^6,  James  TorJt/loun 
a  fid  other s^  againjl  Mary   Grieve  y  Dec.  2. 

An  execution  of  poinding,  coniiftlng  of 
more  Iheets  than  one,  fuflained,  although 
one  page  of  it,  which  contained  nothing 
materiflJ,  was  not  figned  bj  the  melTengcr, 
and  another  nor  figned  bj  the  apprifers. 
No.  159.  David  Peter  againjl  Thomas 
Rofs  and  other Sy  Feb,  19.  1795. 

1 68 1,  c.  5.  A  deed,  ex  facie  regularly 
exeuted,  fuftained,  although  one  of  the  in- 
flrumentary  witnefTes,  when  examined  ex 
interualio^  deponed^  that  he  did  not  fee  the 


granter  fubfcrlbe,  nor  hear  him  acknow« 
ledge  his  fabfcription.  No  163.  William' 
Daniel- Arthur  Franks  and  his  Tutor  ad  li- 
tem, againjl  ^ames  Frank  and  others^  Mar. 

3-  ^795- 

It  is  not  eflential,  in  point  of  foIemnity» 

that  the  witneflcs  (liould  fubfcribe  in* pre^ 

fence  of  the  granter,  or  that  the  deed  fliould 

never  be  out  of  their  fight,  in  the  interval 

betwixt  his  and  their  fubfcriptions.    Ibid. 

Wrongous  Lmprisokment.   Aft  1 701,  c.  6. 

A  perfon  in  fiifpicious  circum(lances  may 

be  imprifoned,  though  no  information  has 

been  lodged  that  the  crime  of  which  he  is 

fufpefted  has  been  committed.     No.  23. 

James  Henderfon  agetinfl  Wiliiam  Scott,  Feb. 

7-  1793- 


Since  the  Abftrait  of  Appeal  Cases  was  thrown  off,  the  Reporters  have 
receiv.  d  the  following  Card  from  Mr  Peat,  Agent  for  one  of  the  Parties 
in  the  Cafe  of  Ne  a  lands  againft  the  Creditors  of  Newlands,  9th  July 
1794,  No.  128. 

Mr  Peat's  compliments  to  Mr  Davidfon,  and  hands  him  a  copy  of  the 
judgment  of  the  Houfe  of  Peers,  in  the  cafe  of  Newlands,  which  he  only 
received  this  morning. 

Mr  Chalmer  *,  in  a  letter  received  by  yefterday's  poft,  mentions,  *  That 

*  the  Lord  Chancellor  "  is  anxious  that  it  ihould  be  underftood,  that  he 
"  does  not  mean  this  decifion  as  fettling  the  point."  And  I  have  promifed 
'  him  that  you  will  fpeak  to  the  CoUedors  of  Decifions,  who,  I  prefume, 

*  will  have  no  difficulty  of  mentioning,  generally,  what  he  faid,  when  they 

*  come  to  (late  the  rcfult  of  the  Appeals  in  cafes  decided.  It  will  be  oblig- 
'  ing  if  you  mention  that  you  have  done  this,  and  what  the   CoUedtors 

*  fay  that  1  may  report  to  the  Chancellor.'  Mr  Peat  fends  an  accurate 
copy  of  the  Heads  of  his  Lordfhip's  Speech  on  that  occafion  f ;  and  Mr 
Peat  prefumes  he  may  defire  Mr  Chalmer  to  acquaint  his  Lordfliip,  that  pro- 
per notice  will  be  taken  of  it  in  coUeding  the  cafe. 

*  Solicitor  in  London. 


f  The  notes  of  the  Lord  Chancellor's  fpeech  referred  to  by  Mr  Peat,  are  bound  up 
with  the  printed  papers  relative  to  this  volume,  lodged  in  the  Advocates  Library. 

Parliament-Si^uare,    2, 
Monday,  May  28.  1798.  3 


errata. 

Page  127.    In  No.  158,  read  Thomas  Anderfon  for  John  Sproat^ 

and  vice  verfa  throughout  the  Report. 
■    ■  229.    Add  D.  D.  to  No.  103. 
237.    Add  D.D.  to  No.  xq6. 
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